Exam Feedback

Application to view exam paper 

http://www.law.qut.edu.au/current/files/viewexam.pdf

Application for review of grade 

http://www.law.qut.edu.au/current/assess/appeals.jsp

If you are unhappy with your exam marks, before contacting the unit co-ordinator, you firstly need to view the exam answer feedback below. The best way to compare this feedback to your answer is to view or obtain a copy of your exam papers. The link to the form you are required to complete and lodge in order to do this is set out above. 

You then need to determine if, by comparing your answers with the exam feedback, you have a basis for a review. To request a review, it is not enough to simply want more marks to go up to the next grade, there must be an error made by the marker. 

Section A
Question 1

Part (a) asked students to explain the issues that a judge sitting in an Australian state court will need to consider at trial and at sentencing when an aboriginal person is being tried for a criminal offence, where there is clear evidence before the court that the conduct constituting the offence is sanctioned by the traditional customary law observed by the accused; and to explain why such an approach is taken and how might this approach be viewed by the wider Australian community. 

Many students did not pay close enough attention to the question that was asked. There was no scope for providing a detailed analysis of the general problems that Indigenous Australians face when confronted with the justice system. Issues such as marginalisation, language problems and histories of injustice, whilst important issues in their own right, were not relevant to the question.

Instead, students were expected to deal with issues of whether:

· at trial elements of the person’s traditional law and custom are relevant to the issue of guilt. 
· For instance, the judge might consider whether the accused should spared criminal responsibility, based on a defence available to the accused as a result of being aboriginal - such as a right to fish or hunt in accordance with traditional law and custom that would otherwise by unlawful;

· an aboriginal offender acting in accordance with traditional law would possess the necessary mental element for a particular offence (where intention is an element of the offence);

· at sentencing it may be that, although a contravention of the criminal law has been established, there are grounds for handing down a reduced sentence or no sentence at all, where:

· the accused has previously been punished, or there is an expectation that the accused will be punished in accordance with traditional law and custom, and that for a judge to hand down a full sentence would result in the accused being punished twice or excessively; or

· it is excusable for the accused to engage in the conduct that constitutes the offence (although no defence exists at law) given that the conduct is allowed under traditional law and custom, therefore, even though an offence has been committed, justice requires that only a minimal punishment be handed down.

Finally, the question made it quite clear that the person being tried was aboriginal. It was therefore unnecessary to consider whether or not the person was aboriginal or to discuss issues concerning the extent of their aboriginality.

Part (b) required students to consider under what circumstances Shariah law can co-exist with a secular legal system.
Shariah law co-exists with a secular legal system to form a hybrid system in most countries in the world where Shariah law exists. The question simply required an analysis as to how this works in practice. Many correctly pointed out, that in most cases, the amalgamation is achieved by allowing western laws to govern the commercial sphere whilst Shariah law is retained for the family and domestic sphere.

Those who based their answer around the premise that co-existence was not possible did poorly. In fact, marks were given for pointing out that very few countries are governed exclusively by Islamic law. Similarly those who simply examined theoretical ways that it might co-exist also generally did poorly because in most cases they failed to identify the actual method of co-existence mentioned above.

Minor marks were given for making reference to the sources of Islamic law.

Some students covered the same ground as in part (a) which simply was not addressing the question.

Question 2
Question 2 required that students recommend to the Mantoran tribal council a new form of legal system that Mantora could adopt to bring it into line with the expectations of its new trading partners. 

Students needed to make some overall recommendation for the type of legal system to be introduced, by taking a comparative law macro analysis incorporating the desirable elements of other legal systems around the world. 

I was hoping students would think big, by getting rid of the unsophisticated elements of the existing system, such as the tribal council and communal ownership, and recommending changes similar to those we have seen in Russia in the last 15 years. The better answers recommended a hybrid system comprising a dominant form of common or civil law mixed with customary law. Better answers then went on describe how the existing customary law would be incorporated into such a system, taking into account the problems associated with recognising customary law.

Some students suggested that Mantora use a socialist system which incorporates some of the customary traditions, or that the country make minor modifications to its primitive customary system, which is okay, but I would have thought that from our studies of Russia, people would have seen that the world is moving away from this sort of model to adopt structures that are more in keeping with promoting capitalism. 

Of those students who recommended that a socialist system be implemented, most did not engage in much of an analysis. It wasn’t enough to say that Mantora has some elements that are similar to a socialist system, therefore that is what should be chosen because it would be an easy transition for the country to make. The tribal council would be looking for something more sophisticated than that.
I would have expected answers to deal with how Mantora would make its legal system more attractive to foreign investment, such as by:
· creating a separation of powers and implementing the rule of law;
· ensuring the system of government provides security and predicability;

· resolving the sexual discrimination issue it has (only men can sit on the tribal council) and any issues relating to suppression of political dissent;
· instituting rights of private property and laws dealing with other commercial issues (eg contract, tort, taxation, employment); 

· instituting an independent and educated judiciary and legal profession; and
· in the process somehow maintaining its customary traditions.

There were a number of marks allocated to discussing the final point, particularly in relation to how the new system could recognise the existing customary law. It may be that traditional law can be incorporated into, or recognised by the new legal system. The options here include:

· Codification of principles of customary law – ie incorporation into the state’s legal system. 

· This could be a selective process, where the best elements of customary law or elements of customary law necessary for existence in modern times could be retained. This would effectively circumscribe the reach of customary law. 

· Recognition of existing customary law by the dominant legal system and application of customary law by ordinary civil courts or specialist tribunals set up to consider questions of customary law. 
· A separate and autonomous customary law system could be established. 
· Customary law can be ignored. 
The difficulties in recognising or identifying the content of customary law and the problems that arise where a dominant legal system has been introduced ‘over the top’ of a system of customary law should also have been discussed. 

As in any exam, the idea is to answer the questions that are asked. I can't stress that enough: answer the questions that are asked. The question here was: what are the recommendations you would make to the tribal council?
When answering exam questions you should try to give complete answers, because that is what the examiner is looking for. Imagine you are a member of the tribal council. The person reading your answer should not be left with unresolved issues, such as, where are the judges and lawyers going to come from? how will the existing customary law be incorporated into the new legal system? who is going pass all these new laws? what if there is a possible conflict between the existing customary law and internationally recognised human rights norms?

Too many students just gave a pre-prepared essay on some area of the law vaguely relevant to the question without relating the material to the question that was asked. Because of the time constraints students were under, it was important to make recommendations, rather than giving an essay on the virtues of the doctrine of precedent or explaining the role of each branch of government under the separation of powers, or an essay on the civil or common law systems. 
There are no marks awarded for repeating the question in your answer. If you wrote a page repeating the question, you wasted 5 to 10 minutes of precious exam time. If you wrote about the current state of Mantora's legal system so that you could classify it or compare it to another legal system, I may have given you a mark, but I think there are more valuable things you could have been writing about.

Some minor notes.

· There is not necessarily a link between federalism and the common law or between common law systems and the separation of powers.

· This question primarily concerned issues of applied comparative law. Marks were given for issues that concerned international law, but students who focussed on the international law aspects did not score well.

· Whether trials in Mantora would be conducted in an adversarial or inquisitorial manner is not really relevant. A number of people devoted substantial time to this issue.
· Students should scan exam questions for relevant facts to incorporate in their answers. There were heaps in this question, but many students did not demonstrate that they had found them.

· Mantora currently has a customary system. It is not a socialist system. 

· Separation, as in ‘separation of powers’ is not spelt ‘seperation’. 

· Recommending a civil law system because it is older and more widely used is not a convincing argument.

A number of students performed brilliantly by setting out appropriate and well-justified and complete recommendations for the tribal council. The majority of students, however, did not really give the tribal council much useful advice.
Section B

Question 3

Question 3 concerned the private international law issues relating to Patricia’s car accident in Urbania.

In part (a) most students were able to set out the relevant law, being the four-step choice of law process, but then often failed to apply the facts to the law, or made only a passing comment on how it might apply to the exam question scenario. 

Part (b) was generally well done. 

Many students seemed confused by Part (c), again often setting out the statutory provisions of how a foreign judgment might be recognised in Australia, but not dealing with the scenario given in the question. Many students also failed to recognise that part (c) involved a penal law.

Question 4 

Question 4 involved the marriage of Henry and Wani that took place in Utopia.

Some students did not understand that the marriage would not be recognised under ss 88C and 88D of the Marriage Act because it did not comply with the civil requirements in Utopia.

Students needed to then go to s88E. Some students did not consider the exception of a common law marriage performed in circumstances of insuperable difficulties.

Some students did not discuss issues of formal and essential validity and the conflicting views about domicile. These were the sorts of areas that students needed to delve into in order to show a solid understanding of the subject matter. 
Some students did not address the issue of marriageable age in 1968 and 1991. The marriageable age in Australia after 1991 is the same for  men and women: 18. Before that date it was 16 for women and 18 for men. In the exam question in part (a) the woman was 17. Therefore students needed to understand that since the couple was married in 1968 she was of marriageable age. Some students thought the amendment was retrospective.
In part (b), which asked whether your answer would be different if Wani was aged 15 at the time of the marriage, some students did not refer to s88E(2) as well as s88D and so did not come to the conclusion that the marriage would not be recognised.

As far as exam technique goes, students should remember to refer to the particular sections in the Act as well as cases in support of their answer.

Section C

Question 5
Question 5 asked students to comment on the views of a newly-elected Australian senator about Australia’s international treaty obligations. This question basically required students to analyse Australia’s obligations under international law.

Students should have given an opinion, one way or the other, as to whether they consider the senator’s comments are valid or useful, or not.

Students should have covered the following issues, which are an explanation of the current system of international law.

1. Public international law is the law between States (and other international entities) with international legal personality.  

2. It is based on consent.

3. It is a horizontal system of law – all States have sovereign equality

4. There is no enforcement mechanism

5. There is no system of precedent.

Further issues:

Further issues students could have considered included:

1. The UN is an integral part of the public international law structure (or some description of the role of the UN)                                    

2. It is not voted for by Australians, but Australia as a State is entitled to be a member of it and has chosen to be a member.  Indeed Australia was a foundation member of the UN.

3. The treaties which emanate from the UN or elsewhere are binding on Australia (as an international entity) when ratified at the international level, but are not binding on Australians until legislated domestically. One mark only was allocated if students discussed that Australia has responsible government so debate in parliament allows our elected representatives to represent views of the Australian people. One mark was also allocated if students mentioned that Australia has a choice whether to enter any particular treaty.

4. Australia chooses to abide by international law almost all the time – to do otherwise would render Australia a rogue State and alter the way it is viewed politically by other states.

5. The notion that Australia could go its own way in international affairs is dangerous in the context of international law as it could leave Australia exposed to threats it could not deal with or defend against.

The most common error made was that students simply did not answer the question. Points discussed by students which were not relevant included: 

· listing the sources of international law;
· giving a detailed discussion as to how treaties are incorporated into Australian law, with an explanation of Teoh and Project Blue Skies (this was relevant to question 6, not question 5);
· listing arguments as to whether international law is "real law"; and
· giving detailed explanations as to the role of the UN General Assembly, the role of the Security Council, and the ICJ.
Overall, students failed to engage with the question. The second part of the question (to comment on the Senator's views and Australia's place in its relationship among international states) was particularly poorly done. Very few students discussed the reasons why Aust should abide by international law most of the time.
Question 6

Question 6 asked students to comment on the correctness of a statement made in D v The Commonwealth to the effect that the operation of treaty law in Australia is based on the incorporation theory.

Students were expected to recognise the following.

1. Australia is a sovereign State and can conclude treaties.  Treaties are concluded internationally for Australia under the executive power of the Commonwealth (s61 of the Constitution)

2. Once a treaty is concluded s51(xxix) of the Constitution allows the treaty to be implemented in Australian domestic law 

3. Legislation is required for such implementation (Teoh case at p354)

4. However, Teoh is also authority for the notion of legitimate expectations arising from the ratification of a treaty internationally – this means that in a limited context, ratification of a treaty, even without legislation, can give rise to a legitimate expectation that government decision makers will act in conformity with the treaty as ratified

5. Though a Bill was proposed to overturn the Teoh decision, it was never passed, so Teoh remains the current law.

6. Treaties are incorporated (or transformed) into Australian law (ie to be more exact, dualist theory applies requiring incorporation/transformation of international law into Australian law) as follows:

· The government signs a treaty.

· The government ratifies a treaty.

· Treaties are tabled in parliament for 15 or 20 sitting days (30-150 calendar days), accompanied by a National Interest Analysis (NIA).

· The treaty and the NIA are considered by the Parliamentary Joint Standing Committee on Treaties (JSCOT) for a recommendation to parliament.

· The treaty is put into legislation and the legislation is presented to parliament in the usual way.

· The treaty must be partially enacted in the sections of the legislation, or enacted in full into sections of the legislation.

· If only attached as a schedule, its terms do not give rise to justiciable rights per se.
7. Therefore:

· Treaty law requires incorporation (or transformation) to be part of Australian law, except for a Teoh situation, which is a very limited set of circumstances. 
· Customary international law also seems to require incorporation (or transformation) to be part of Australian law – Nulyarimma v Thomson, Polites v The Cth, Chow Hung Ching v The King. (Students could expand on the facts of these cases to illustrate if they wish). 
Common errors reported by the marker:

The parliamentary process by which treaties are tabled, reviewed and drafted as legislation in Australia was not addressed by many students, nor the power  provided by the Constitution to legislate with regard to international treaty law discussed.  Both these were important in terms of showing an understanding of the way international treaties become law in Australia, rather than a mere analysis of the Teoh case - that is, it provides an explanation of the manner in which international treaties become domestic law - which clearly shows that Australia adopts a dualism approach. 

A separate discussion of the way in which customary law becomes domestic law was also missing.  In fact, some answers were not clear on the differences between international treaties and customary law, with the discussion often confusing the legal principles specific to each type.

Many answers simply did not address the question being asked.  That is, students provided a general discussion on treaty law but did not focus on discussion of theories of incorporation / transformation, nor did they discuss whether D v the Cth was correctly stated.  The end result was that students spent a great deal of time discussing aspects of international law that were simply not relevant to the question.  

Discussion of the principles in Teoh were sometimes too brief.  That is, the concept of 'legitimate expectation' (and associated criticism of that principle) was not addressed, or it was seen as a complete contradiction to D v the Cth, rather than a very limited exception to the principle that international treaty law must be transformed into legislation in Australia.

