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Objectives –
· Nature of comparative law & the major families of legal systems

· Relevance & importance of comparative law 

· Common law systems – Australia & America

· Civil law

· European Union

· Socialist-influenced legal system – Russia, China

· Religious based legal system – Islam

· Customary based legal system – South Pacific

1. What is comparative law?

· comparing different legal systems with the purpose of ascertaining their similarities and differences

· Working with the similarities and differences that have been ascertained & explaining

· their origin

· evaluation of the solutions utilised in the different legal systems

· grouping of the legal systems into families of law

· searching for the common core of the legal systems 

1.1 Contemporary Importance of Comparative Law

· de lege ferende - helpful in creation of precedents and new legislation

· de lege lata – helpful when interpreting and applying the rules of own country

· increases our knowledge of the law as a social phenomenon (Brogden)

· Provides a better understanding of own legal system

· Harmonisation and unification of laws

· Sources of public international law

· Customary 

· Treaties

· Published writings

· general principles recognised by civilised nations

· Statute of International Court of Justice, art 38

· Application of private international law or international penal law, comparison between foreign law and lex fori

1.2 Potential pitfalls

· Linguistic and terminological problems

· Different word/phrases mean different things or have a different emphasis 
eg. doctrine of precedent

· Difficulty in achieving comparability

· Q = are they comparable?

· Cultural differences

· Consider context ie. legal systems are formed by specific historic and cultural experiences

· Imposition of values of own legal system

· Do not apply ‘our’ values when reading international law – consider customs, religion

1.3 Exam Flow - How to do comparative law

· Preliminary decisions

· Where

· ID the jurisdictions of comparison

· What 

· What am I comparing?

(
· Macro – legal system as a whole

· Micro – aspects of particular legal system

· Questions include –

· Roles of organs of government

· Sources of law

· Law on paper & in practice

· Role or impact of tradition or history

· Ensure some level of comparability

· 4 steps process – 

· description

· discuss basics of macro & micro

· identification

· discuss similarities & differences

· explanation 

· evaluation of findings 

· Common final step – Which jurisdiction got it right?

· evaluation of what comparison revealed

· danger of unidentified value judgment

· must be done in context (political, economic, cultural etc)

2. Main legal families

Formal characteristics
Classification by

· Hierarchy

· Sources of law

· Legal concepts

· Legal terminology
· History

· How was the legal system developed?

· Mode of thought

· ie. judicial reasoning – inquisitorial or adversarial

· Distinctive institutions 

· eg. juries

· Sources of law

· Judge made law vs legislation

· Ideology

· Religious, socialist



2.1 Main legal families

· Common law family

· Anglo-American

· USA, UK, Australia, NZ, Malaysia, Singapore, Kenya, Canada 

· Civil law family

· Continental European law

· France, Germany, Switzerland, Austria, Latin America, Turkey, North Africa

· Socialist legal system

· Bulgaria, Cuba, former Soviet system, China, Vietnam

· Religious legal system

· Islamic legal systems

· Saudi Arabia, 

· Customary law

· Papua New Guinea, Africa

· Hybrid system

· South Africa – Dutch & English

· Israel – French, Jewish, Islamic, Common Law, Ottoman

· Malaysia – religious + 

· Zimbabwe – customary +

3. Common Law Systems: Common Features

Common Law


Civil Law
Socialist Influenced
Religious Law

Saudi Arabia
Customary Law


France
European Union
Russia
China



History & Philosophy

· Theoretical separation of powers

· Written constitution + a BOR

· BOR goes to the heart of the people

· Federal system

· Established by Constitution
· Medieval revival ( modernised Roman Law

· Introduced by scholars

· Europe codified law in 18th C

· France – Napoleonic Civil Code

Romanist-Latinist – France, Belgium, Italy, the Netherlands, Portugal, Spain, Latin America

· Germany – German Civil Code 

Germanic – Germany, Switzerland, Central and Eastern Europe, Greece, Turkey


· Separate legal order

· Member States have ceded sovereign rights in some areas

Objectives

· Common market

· Four freedoms

· Movement of goods

· Services

· People

· Capital

· Monetary union

· Founded on three treaties

· European Coal and Steel Community

· European Economic Community

· European Atomic Energy Commission


· Marxist/Leninism ideology

· Common ownership of means of production

· One central body

· No separation of powers

· Supremacy of economic policy over law

· Law is seen as an instrument of economic and social policy, and the common law and civil law traditions reflect a capitalistic, Bourgeois, imperialistic, exploitive society, economy and government. (de Cruz)

· Communist party is only real governing and planning body within the socialist legal system.


General features of Islamic Law

· Concept of law

· Not independent discipline

· State as servant of Islam

Islam governs…

Personal conduct

· Family law

· Same sex relationships

· Marriage within family

· Polygamy 

· Talaq divorce

Succession

Commercial law

· Prohibition on interest

· Zakat

Criminal law

· Zina
 

· Sodomy

· Evidentiary 

· safeguards – onus very high

· Theft 

· Alcohol


· Body of rules practices and customs

· Established by long use

· Recognised as being binding law

· With some precision and certainty Milirripum v Nabalco Pty Ltd

Features of Customary Law

· Based on traditional practice

· Focus on personal matters

· Oral rather than written

· Consensus driven

· Spiritual connection to land

· Emphasis on group not individual

· 
· 
· 
History of the USSR

· Pre-1917

· Russian Empire ruled by Tsars

· 1917

· Bolsheviks

· 1918

· Bolsheviks ( Communist

· 1918-1920 Civil War

· 1922 Establishment of USSR

· 1924-1953

· Stalinist Russia


Confucianism

· Emphasis on educational function of morality (li) in governing a state

· Good government is based on virtue

· Li is a set of general rules governing proper conduct and behaviour by which rulers can maintain ideal social order

· Differentiation of social status





Sources of Law
· 1985-1991
Legalism
Sources of Law
History

Case law

Statute law

· Consolidated as codes eg. federal law United States Code (USC)

· Restatement of law – not a source of law but authoritative
Codes

· Number of detailed codes on different topics

Cases

· Theoretically not a source of law

· prohibits French judges from setting precedents

Civil Code, art 5

· But in practice judicial interpretation of statutes (eg. Code Civil in France art 1382ff – conversion of a strictly fault based regime of tort liability into dual system of fault/no-fault)

· Cases may be used to back up code

· Theoretically no doctrine of precedent

· But in practice harmonious line of cases

· Judges tend to follow decisions

· Judicial decisions not a source of legal rules but develop the framework of legislation
Treaties

General principles of law

Secondary legislation

· Made by EC institutions in the exercise of powers conferred by EC treaty

International agreements

· Agreements entered into by the community with non-members states or international organisations


· Gorbachev

· Political and economic reforms

· End of Cold War

· End of USSR

· 1991-1999

· Yeltsin

· 1999-Present

Putin - Popularist leader
· Primary function of law was to prevent evil not to encourage good behaviour

· Law imposed by state to suppress individuals’ desires

· Advocated strict 

· regulation and control over Govt officials ( establishment of sophisticated and complex system of administrative law

· Concept of equality before law

Traditional law as a tool for…

· social order

· administrative tool

· Positive law a tool for state administration

· o concept of separation of powers

· supplementary tool

· Li primary regulatory tool

· social stability

· Uphold Confucianism

· Hierarchical relationship with family as basic unit
Primary sources of law

Quran

· Revelations of Mohammed

· Unchanged since compiled

· Categories of legal injunctions

· Concise injunctions

· Concise and detailed injunctions

· Detailed injunctions 

· Fundamental principles of guidance

Sunnah

· Beaten track

· Narratives – hadith

· Authenticity of hadith tested

· Secondary to Quran

· Confirm meaning of Quran

· Explain general guidance

· Clarify where ambiguous

· Introduce new rules

Saudi Arabian Constitution


· Hybrid usually established through colonisation

· Incorporate parts of customary law

· Customary law applies to indigenous people

· Ignore customary law

· Trend for customary law to become less important

Revival of customary law

· Minority indigenous peoples seeking recognition of customary law

· Majorities also recognising importance















PRC Today

· Contemporary Chinese legal theory continues to reflect combination of Confucian ethics and Legalist positivist theory

· Maoist view renzhi not fazhi

· Market driven reform

· Legal protection of rights to property and contracts

· On paper Chinese legal system formidable

· In practice

· Few legally trained professionals

· Few trained judges

· Central conflict between political rhetoric to establish the rule of law and the continuing tendency for parts of the government to act extra legally through policies of Communist Party

· Complexity of laws

· Many laws not published
Secondary sources

· Some questions unanswered

· Opinions and writings of jurist

· Madhabs (schools of law)

· Shia

· Hanfis

· Malikis

· Hanbali

· shafii

Ijma

· Consensus of opinion of jurists

· Based on two ahadith

· Cannot be contrary to primary sources

· Qualifications to be jurist

Qiyas

· Reasoning by analogy

· Provides flexibility and adaptability

· Doors of endeavour are closed

· Doctrine of Taqlid

· Ongoing debate between conservatives and reformists

· Problems of law unmodified for 800 years

Isithan (equity)

· Acceptance of modern forensic science


Papua New Guinea

· Incorporate customary law into state law

Customary law informs state law

· More common in context of indigenous minority

· Maori youth justice program

· Murri Courts

· Sentencing Aboriginal offenders

· Tokenism

Separate identical justice system

· Legal system run by indigenous minority although applying state law

· Aboriginal Courts in Queensland

Separate more autonomous Justice system

· Indigenous minority establishes and administers own legal system

· Either customary or state law

· Navajo tribal courts



· Institutions – Structure of Government
· Constitutional provisions ambiguous

· Rule of law exempts four cardinal principles

2. 1. Pursuit of socialism

3. Adherence to Maoist-Leninist political theory
4. Proletarian dictatorship

4. Leadership of Communist party
Administrative

regulation

· Supplementary not a secondary source

· Only true law is Sharia

· In public interest

· Cannot conflict with Sharia
Reasons for recognising customary law

· Survival of culture

· Community

· Relevant to indigenous minority

· May be relevant to majority eg. PNG

· Self-determination 

· ICCPR and ICESCR art 1

· Obvious right in cases of colonisation

· More controversial for indigenous peoples

· DDRIP



Legislature – Congress

· House of Reps

· Proportional representation

· 2 year terms

· Senate

· 2 senators per state 

· 6 year terms

· Legislative Powers of the Senate –

· Revenue & general bills

· Ratification of treaties

· Confirmation of Presidential appointments

· Impeachment of federal officers

Legislature –

Council of the European Union

· One ministerial representative from each body

· Main legislative body

· approves treaties 

· policy coordination

· some budgetary power
Federal system

· President

· Government of Russian Federation

· Federal Assembly

· Federal Council

· State Duma

· Courts

Putin’s reforms

· Criminal procedure code

· Widespread jury trials

· Double jeopardy

· Arrest warrants

· No arbitrary detention

· Centralisation

· Plan for Russian economy

· Anti-corruption
· 
· 

· 
· 



· Combination of de facto Communist Party legal authority and customary Confucian law blindness contributes to persistence of corruption of judges and other official

Closely relates to structure of Chinese Govt

· Central level

· Provincial level

· Prefectural level

· Country and city level

· Township and village level


Other Islamic systems

Pakistan - Hudood
· Penalty of stoning for zina

· Zina did not distinguish between adultery and rape

· Presence of four upright men

· Safia Bibi case 1985

· Victim’s conviction overturned by Federal Shariat Court

· Harsh effects upon women and poor

· Dress codes 

· Restriction on participation in public life



· 
· 

European Parliament

· Directly elected

· Legislative powers

· Budgetary powers

· Democratic supervision







Executive – 

The President

Executive –

European Commission
Paper and practice

· No accountability of Presidential power

· Culture and history of Russian people – autocratic not democratic

· Judicial culture – not impartial judiciary.

Russian Reforms

· Reform of judiciary

· Institution of jury

· New law on pledging security

· New criminal code




Problems recognising customary law

· Technical problems

· Conflict between customary and state law

· Application of law

· Definition of indigenous

· Choice of law

· Offender or victim

· Determining content

· Oral

· Judicial discretion

· Codification

· Stasis

· Bias


· 
· Management of executive Gvt

· Commander in chief

· Management of executive government

· Commander in chief

· Conduct of foreign relations

· Pardons for federal offence

· Nomination of federal officers



· Drafts legislation

· Implements laws, budget and programs

· Represents EU in international negotiation

· 20 commissioners 

· approved by EU parliament

· large bureaucracy




· 
· Legislative powers

· Veto of bills

· Drafting of legislation

· Influence of public opinion


· Judicial opinions must now comply with requirement to be valid

· Implementation of judicial decisions reverts to petitioner
Traditional law

· Dual system of governance (li and xing)

· Confucianism underpinning spirit of traditional Chinese law

· Recognises and protects the unequal status of persons

· Not founded on the democratic system but on totalitarianism

· Monolithic and comprehensive code that contains all types of rules with criminal law as the backbone of the entire system

· No separate judicial branch

· No distinct legal profession

· Lack of systematic legal education

· Moral standards sanctioned by legal rules

· Emphasis of law is on the protection of Govt powers and social interests rather than the protection of individual rights

· Emphasis on the educational function of law


Hybrid system - Malaysia

· Islamic law – family and personal sphere

· All other secular matters – civil law

· Tension between modernisation and Islamisation


Actual application

Reluctance of courts to apply law

· Western legal training

· Conflict with fundamental human rights

· Magaya in Zimbabwe

· Re Willingal in PNG


· 
· People vote for presidential electors

· Electors vote for president and Vice-President


· Court of appeal and judicial review – Cassation Court

· Domestic protection measures

· Constitutional court

· Bill of Rights




Judiciary

Judiciary –

European Court of Justice





Supreme Court

· Limited original jurisdiction

· Appellate jurisdiction

· Mainly Constitutional cases

Judicial appointments

· Politicisation & concerns of independence

· Federal judges 

· State judges

· Legal profession

· Undivided profession

· Post graduate qualification – bar exam



· Principle judicial organ

· Consists of one judge from each member state

· Compulsory jurisdiction

· May sit in plenary session

· One single judgement without dissenting or concurrent opinions

· Literal, historical contextual or teleological interpretation of law

· Not bound by own decisions


Social Democracy

New constitution

· Law based Federation Art 1

· Sovereignty vested in people Art3

· elections

· Multi party system art 13

· excludes state ideology

· Civil liberties

· Separation of powers art 10

· Judicial power exercised by courts art 118

· Independent judiciary art 120






Jurisdiction

· Actions against the member states

· Infringement proceedings against defaulting states

· Judicial review of community acts and preliminary rulings

Impact on Domestic legal systems

· Member states to comply with directives by initiating domestic legislation

· Time periods apply

· Loss of sovereignty
· Judges irremovable art 121

· Guaranteed freedoms

· Media freedom

· Right to elect to join a trade union

· Right to private ownership 

· Compulsory labour prohibited


Law in modern times

· Traditional legal culture continues to exert its influence in modern society

· Legal reconstruction

· Social reforms

· Concepts of legality, equality before the law and the independence of the judiciary were labelled as bourgeois ideas and discarded completely

· Law was regarded as a necessary instrument of social life but not formally enacted due to the Anti-Rightist movement







Future of EU

Changing membership

· Membership enlarged to include eastern European countries and Turkey

Extent of integration

· Proposed police force

· International relations

Political considerations

· One state?

· Tension between national sovereignty and closer EU integration







China continued….

Cultural Revolution

Destruction of legal system

Legal reconstruction and reform

· Law was regarded as most efficient and institutionalised method 

· To safeguard people’s democracy

· To prevent sudden social changes brought about by whims of leaders

· To maintain the sustained economic development of country

· Legal system redesigned for purpose of implementing, institutionalising and strengthening the reform enterprise

· Public education

· Promulgation of laws

· Legal structure established

· Legal profession restored

Problems

· Concepts of supremacy of law and rule of law still not fully accepted by governmental officials

· Constitution contradictory

· Party and government subject to law

· Law merely an instrument of the government 

· Party policies, governmental powers, the network of social relations and the rampant local protectionism often render law a secondary authority

· Ambiguity about the division of legislative powers among governmental branches

· Lack of legal expertise

· Differences among legal rules of different organs and levels of Govt

· No easy method of finding out what the law is

· Gap between the laws on statute books and law in practice


Legal structure

Sources of law

· Constitution

· Law (falu)

· Administrative regulations (xingzheng fagui)

· Administrative rules

· Local regulations

· Local administrative rules

· Autonomous regulations and special regulations

· Autonomous rules

· Regulation by special economic zones

· Judicial interpretation

· Detailed rules for implementing laws

· Judicial guidance to resolve issues

· Not legally binding

· De facto influence

· Hong Kong basic law

· Common practice

· International treaties

· Judicial structure and Practice

· Does not only refer to courts but also to procuratorates and public security organs

· People’s Courts

· Exclusive state adjudicatory power

· Four levels

· Supreme People’s Court (national)

· High Court (provincial)

· Intermediate Courts (prefectural level)

· Basic courts

· Trial process is the crucial part of adjudication

· Influenced by the civil law jurisdiction

· Appeal court

· Collegial panels are the trial units

· Independent power of adjudication is vested in courts not judges

Interference with judicial independence

· Administrative chiefs have rights of review

· Party and governmental organs and officials

· Corruption



Comparison – Common Law vs Civil Law
Similarities & Differences  of Socialist to Civil Law


Role of Judges

· 
· Adversarial

· Reactive

· Judiciary have an inherent & separate power to adjudicate

· Nominated to the bench from practical background
· Inquisitorial

· Proactive & inquisitorial

· No true separation & inherent power to adjudicate

· Appointed for life & chosen as a career


Similarities 

· Inquisitorial style of trial

· Codes and passing of legislation & regulations are basic style of law making

· Division of law into civil law categories

· Method of investigating crime – written documentation compiled by a law trained investigator

· Utilise civil law institutions, methodology and organisation

· Legal scholars constitute an extremely valuable intellectual source of law

· Analysing, developing and disseminating legal doctrine

· Training all members of the legal profession

· Most highly compensated lawyers 

Differences between civil law and socialist systems 

· Socialist law programmed to wither away with the transition to a communistic social order

· Socialist law has a pseudo-religious character

· Socialist countries are dominated by a single political party

· Law is subordinated to creation of a new economic order, wherein private law is absorbed by public law

· Socialist law is prerogative rather than normative

· Conduct of Trial
· 
· 
· Distinct & separate to litigation process

· Courtroom subject to rigid & technical rules

· Controlled by parties to the dispute

· Emphasis on oral argument

· Participatory

· ( expense & effort on the parties
· No rigid separation b/n litigation & courtroom process ie. legal proceedings are continuous meetings

· Courtroom rules are minimal & uncomplicated

· Controlled by the judiciary

· Emphasis on written submissions

· Hierarchal

· ( expense & effort on the State
· 

· Judicial Decisions
· 
· 
· Judge made law via inductive reasoning = source of law

· Hierarchal doctrine of precedent

· Legislation

· No distinction b/n private & public law

· Lengthy explanation re: reasoning
· Codified laws

· Influenced by academic writings

· Fluid precedent

· Separation b/n public & private law

· No real need for explanation when deviating from principles
· 

Legal Reasoning

· 
· Look @ individual circumstances & judge made case law

· Inductive reasoning

· Judicial independence

· Based on experience & a pragmatic approach
· Application of predetermined legal principles via Code

· Deductive reasoning

· Based on logic & a moral approach


4. Globalisation

Key features

· Diminishing national borders

· Fusing of individual national markets

· Fall of protectionist barriers

· Free movement of capital

· Multi national companies

· One world economy
Problems

· Increased insecurity in workplace

· Environmental threats

· Collapse of small businesses

· Exploitation of poorer economies

� EMBED MS_ClipArt_Gallery  ���








� Michael Brogden “Comparative Law”, behind Week 9 divider


� Lex fori = the law of the country of the court


� 1st – freedom of religion, of the press & to assemble; 2nd right to bear arms; 4th right to privacy; 5th & 15th due process; 6th right to fair trial in criminal cases; 8th no cruel & unusual punishment


� sex outside of marriage


� Refer to Cases & Materials – Week 11 divider
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