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1. Introduction to Public International Law 

2. Operation of Public International law 

ie. How does it operate? How is it enforced?

3. Relevance of Public International Law to Australia

Topic 1 - Introduction to Public International Law

1. Situating Australia in the Global Context

The context of Australia is examined with respect to:

· Geographical situation

· Geographically a part of Asia and the Pacific

· Historically Australia considered itself part of Europe due to white settlement.

· During WWII Australia’s ties shift away from UK to USA for security reasons.  

· This shift is evident in Australia’s involvement in the Vietnam War and Holt’s support of the USA, see:  “All the Way with LBJ”.

· Also evident in current support of Bush.

· Population

· Big country with small population in contrast to neighbours like Indonesia.  This fact has impacted Australian foreign policy.

· Economic Standing


· Shift from primary production – wool & wheat ( natural resources eg. minerals

· Education is worth more to Australia now than wheat.

· More of Australian population is shareholders than most other countries.

· Foreign Trade

· Exports = 20% of GDP

· Member of APEC, AFTA.

· But no free trade agreements as between US and Canada and Mexico.

· 7/10 of top purchasers of Australian products are Asian 

· Japan buys 5 times more than any other `customer’

· Foreign Policy Priorities

· Federal Parliament – focus is on Asia and the Pacific 

· including the west coast of the USA

· Principally concerned with Japan, China, Indonesia, USA, N.Z, New Guinea and other Pacific islands.

· A member of ANZUS treaty with US and NZ 

· This treaty is problematic at times.

· Australia gives $1.5 billion in foreign aid each year.

· Immigration

· Nearly 1/3rd of Australia’s working population was born overseas.  

· There has been a small increase in this amount since the last census.

· 5.5% born in the UK – a drop from 6%.

· 20% of immigrants come from the Asian region.

· 21% of the population speaks another language at home.  This has increased also.

· Defence and Security

· There have been changes in defence and security since September 11.

· Pre-September 11 Australia spent $18 billion on defence each year.

· However, the focus remains on Asia eg. East Timor – peace keeping

· Important bilateral relationships

· Membership of International and Regional Organisations

· Current Issues

· Human Rights

· Environmental change

· Extradition (Skase)

· World Trade (and WTO)

· Terrorism

· Impact of Public Law on Australia

· International law

· ICJ cases

· Timor Gap – ICJ couldn’t make a decision because Indonesia refused to come to the action.

· Nauru – Australia, NZ, UK involved in balksite mining on the island during the 40s and 50s which ruined the island.

· Choice of laws

· Comparative laws and persuasive but not binding precedence.

· Policy formulation

2. Introduction to Public International Law

Objectives –

· Differences between public international law and national legal systems

· Consent – the underlying principle of public international law

· The relevance of public international law to our daily lives

2.1 What is Public International Law?

2.1.1 Definition

PubIL is a system of law developed between independent, sovereign and equal entities possessing international legal personality that governs the relations between those entities.

· Entities possessing international legal personality include –

· nation states 

· international organisations such as the UN.  

· This means that they are subjects and not merely objects of international law ie. they can enter into treaty arrangements or litigate before an international court.

· Examples of matters covered by PIL includes:

· State jurisdiction

· Customary law

· Law of treaties

· Law of the Charter of the United Nations 1945

· international agreements
· Law of the sea

· SS Lotus

· Rules about the conduct of diplomatic relations

· environmental protection

· individual’s human rights



2.1.2 Statehood – What is it?

· The Montevideo Convention on the Rights and Duties of State 1933 found three indices of a State:

(i) territory

(ii) stable population

(iii) under the authority of its own government

· MUST also have recognition by other countries in order to achieve sovereignty

(
· Australian Story – Hump River Province and Prince Leonard

· A man in Australia claimed to have formed his own country as satisfied 3 indices above.  He set up his own government and pronounced himself Prince then refused to pay taxes to the Australian government.  He mistakenly believed that if he declared war on a country and won, he would have his own country.  Thus he declared war on Australia and was ignored by the Government.  Unfortunately he was wrong.

· Sovereign equality is…

· Article 2 (1) of UN Charter states – 

‘The Organisation is based on the principle of the sovereign equality of all its Members’

· prima facie crucial to state sovereignty

· ‘Sovereignty is the term for the totality of international rights and duties recognised by international law as residing in an independent territorial unit – the State’ – as per James Crawford

· Exclusive jurisdiction of a State over its territory and the permanent population living there ie. it is the duty of a State not to intervene in the area of exclusive jurisdiction of other States

· Article 2 (7) –

‘Nothing in the UN Charter shall authorise the UN to intervene in matter essentially within the domestic jurisdiction of a State’

2.2 Role of Consent – Are nations bound by International Law? 

· States are not bound by international law unless they have consented to its authority, unless…jus cogens

(
· ie. a rule of international law that is ‘accepted & recognised by the international community of states as a whole as a norm from which no derogation is permitted & which can be modified only by a subsequent norm of general international law having the same character’

· Eg. fundamental human rights – no slavery, genocide

· Consent generates international law via –

· Treaty Law

· ie. entities with international legal personality voluntarily draft & ratify treaties

· Customary norms

· States can opt out of the process which builds a customary international norm or law

· Enforcement – which is done via:

· diplomatic channels

· political pressure

· international arbitration

· judicial settlements

· public pressure as applied by the media 

· economic pressure

· Economic pressure to coerce smaller nations into treaties is said to be unfair by those nations.  Perhaps one day this type of pressure may be just as illegal as armed coercion.

· Military Coercion 

· Case example –

· SS Lotus
 – as heard in International Court of Justice

The Facts:

· A French steamer, `Lotus’ and Turkish steamer ‘Boz-Kourt’ collided on high seas in the Mediterranean ( Boz-Kourt sinks, 8 Turks die.  

· Lotus docks in Turkey and Turks arrest Captain & tries him for involuntary manslaughter.  

· Issue – did Turkey contravene a principle of international law by exercising its criminal jurisdiction to an incident occurring outside its territory.  

The Decision:

· PICJ held that it did not because incident affected Turkish boat and boat linked to Turkish territory. A State can exercise its law in its own territory with respect to acts that took place abroad.  States had concurrent jurisdiction over the matter.

(
· ‘International law governs relations between independent States.  The rules of [international] law binding upon States therefore emanate from their own free will as expressed in convention or by usage … and [are] established in order to regulate the relations between these coexisting independent communities…’

2.3 International Politics & International Law

· There is no world legislature, court or unified system of sanctions (Cf. domestic systems).

· There is also no clear distinction between international politics and international law.

2.3.1 Impact of PubIL on our daily lives

· International trade agreements

· space law – devised in 60s when Soviets began launching Sputnik

· WIPO treaties (Intellectual Property)

· Universal Postal Union
· Human Rights treaties

· environmental protocols

· international law and the use of armed force

· protection of national boundaries

2.4 PubIL compared to our Domestic Legal System

Variable
PubIL
Australian Legal System

Power
· horizontal distribution of power

· ie. due to sovereign equality
· vertical domestic systems

· ie. national Parliament is considered the supreme law-maker and we are subordinated to its legislation

Enforcement
· cooperation and consent

· no external, superior enforcement agency, an agreement to follow international laws is ruled by consent
· command and control

· mandatory compliance by all states & persons

· police & other government agencies govern compliance

Separation of Powers

Legislature
· UN General Assembly

· Recommendations are non-binding

· States can make reservations to treaties or specific articles
· Federal & State Parliament make laws

· Enacted laws are binding on everyone

Executive
· UN Security Council

· Decisions are binding

· 5 permanent members –

· USA, China, Russia, UK & France

· + 10 States @ 2 year terms
· Voted by the people

· 3 year tenure

Judiciary
· International Court of Justice

· Located in the Hauge, Netherlands

· Resolves disputes b/n States

· States must consent to the ICJ hearing the matter

· Cases include –

· Nicaragua v USA

· SS Lotus

· Timor Gap Case
· High Court of Australia is the most superior court

· State based jurisdiction except for some issues that are heard federally, unless leave is given to the HC.

Topic 2 – The Operation of Public International Law

Objectives –

· how international law is made and the sources of it

· how international law is enforced

· the international institutions that are involved in the creation and enforcement of international law.

1. How is Public International Law made?

Sources of PubIL

· Four recognised sources as listed in Article 38 (1) of the Statute of the ICJ:

· international treaties

· customary international law

· consistent state practice

· belief that a practice is obligatory ie. opinio juris

· general principles of law

· judicial decisions and teachings of the most highly qualified publicists

1.1 International Treaties

· A treaty is an international agreement voluntarily concluded between States, or in some cases international organisations, which creates international legal obligations.

(
· Pacta sunt servanda – Every treaty in force is binding upon the parties to it and must be performed by them in good faith
 

· Facts about Treaties –

· are generally in writing

· require the consent of the participating parties

· consent must be voluntary 

· Peace treaties are regarded as voluntary despite being made under duress

· voluntary does not mean that the country must like the treaty. 

· expresses the intention of the participating parties to be legally bound
· Vienna Convention on the Law of Treaties, art 2(1)

1.1.1 How does Australia become a party to a Treaty?

Process
Description

Standing
Only an entity with international legal personality has the capacity to conclude at treaty



Full powers
· The signee to a treaty must have ‘full powers’ to sign their country to a treaty

· Vienna Convention on the Law of Treaties, art 7

· Who has full power?

· Prime Minister or President, Governor-General, Foreign Minister, sometimes diplomats/ambassadors, Ministers who hold the relevant portfolio.  

· the power to be bound by a treaty is a royal prerogative exercised by the G-G

· Australian Constitution, s61

· Because this area is a bit uncertain, a document conferring full powers to sign is presented at the ceremony



Negotiation
· Subject matter

· Objective of the treaty

· Determine negotiation position

· Draft the treaty text



Conclusion
· Signature = full intention to be legally bound

· Vienna Convention on the Law of Treaties, art 12

· Joint Standing Committee on Treaties (JSCOT) 

· conduct a report including a study of the national interest in ratifying the treaty

· examines implication of treaty, particularly legal




· Ratification 

· Legal acknowledgment of obligations or being bound at international law ie. can no longer withdraw

· Countries can make reservations to a treaty at the time of ratification so long as the reservation is compatible with the treaty’s object and purposes

· Vienna Convention on the Law of Treaties, art 14




Ratification & Australia
Ratification & USA


· an executive decision not requiring the support of Parliament

· although in practice, a treaty will be tabled in Parl b4 it is reviewed by JSCOT and ratified
· where 2/3 support of Congress required to ratify a treaty

· However, once ratified, a treaty is automatically incorporated into domestic legislation

1.2 Customary International Law

· CIL binds every State, unlike a treaty

· no positive act of consent but rather consent by way of refusing to be bound by consistently objecting to its evolution.

· Difficult to identify CIL as non necessarily written

1.2.1 Elements of Customary International Law

· Two elements of customary international law are:

(i) the general practice of States

(ii) the belief that such behaviour or practice is law and thus obligatory & is not  habitual

       (
opino juris sive necessitatis  - obligatory rather than merely a good thing to do.

State Practice
Belief – Opino juris

State practice is identified by –

· Generality of the state practice
ie. the practice must be extensive & virtually uniform

· North Sea Continental Shelf Case

· Consistency of the state practice
ie. the conduct of the States should, in general be consistent with such rules

· Nicaragua v USA

· Duration of state practice
ie. no established period required, and sufficient duration may be only a few years

· North Sea Continental Shelf Case

· To assess generality, consistency & duration of state practice, we need to look to –

· Official government legal manuals

· Declarations of the UN General Assembly

· Statements issued by the PM 

· diplomatic exchanges

· Municipal laws and decisions of national courts
· State practice will only become customary international law if the state practice is coupled with the belief of the State that it is legally bound to behave in that manner

· North Sea Continental Shelf Case

· Customary International Law

· is consensual and universal

· can coexist with treaty law

· although where there is a clash, it is likely that the Treaty will prevail

· jus cogens 
ie. a treaty to implement slavery would not override customary law against slavery as that customary law is jus cogens.



2. How is Pubic International L aw enforced?

· PubIL operates in partnership with international politics, which determine how effective international law will be.

· As there is no “World Parliament” the creation of international law is more ad hoc than the corresponding domestic process.

2.1 Enforcement of Public International Law

· Enforcement is both PubIL’s main strength and its main weakness.

2.1.1 PIL is enforced by –

· diplomatic channels

· international public pressure and media

· arbitral awards (judicial or arbitrary tribunals)

· judicial settlements

2.1.2 International bodies involved in creating and enforcing PIL –

General Assembly (GA)
Security Council
International Court of Justice
Human Rights Committee

· every member country has a seat & vote

· No direct law-making powers

· GA declarations are often a good indication of State Practice
· 15 State Members

· 5 permanent: USA, UK, China, Russia, France

· + 10 x 2 years

· Resolutions made by the Council are binding on all UN members
Dual role – 

· to settle legal disputes in accordance with international law 

· Provide advisory opinions on legal questions referred to it by duly authorised international organs and agencies.

· Jurisdiction ( by consent or treaty
· Refer to Toonan’s Case 

· Facilitates the creation of new international law by convening conferences at which treaties are negotiated
· Can enforce economic sanctions (such as trade embargoes) or collective military action

· Takes on the primary responsibility in the UN system for international peace and security
· the ICJ may apply “general principles” to decide cases, those being not rules of law so much as the general principles found in most legal systems

· International Court of Justice Act, Art 38(1)(c)

· Enforcement capabilities
· Arbitral tribunal constituted under Annex VII of the UN Convention on the Law of the Sea, 4 August 2000
(
· Southern Bluefin Tuna Case – Australia & NZ v Japan

3. Readings
· Australian Treaty Practice

· Australia’s capacity to enter into treaties has long been confirmed

· Constitution provides treaty-making power to G-G

· In practice it is taken by the Cabinet or the relevant Ministers who will include the Foreign Affairs Minister.

· As a result of the Tasmanian Dams case
 - the ability of the Cabinet to ratify treaties without Parliamentary approval or debate and the practice of not seeking to do so lead to a intense debate in the early 1980s 

· In 1994, the A-G and Ministers for FA announced new tabling arrangement intended to enhance opportunities for parliamentary scrutiny of treaties.

· The impact of Teoh
· gave treaties a direct, if limited, effect in Australian law thus derogating from the principle that a change to Australian law could only come about by action on the part of the Parliament.  

· The impact of Toonen 

· raised different issues but an example of a case where executive action in acceding to the OP had exposed Australia to the scrutiny of an international body, whose decisions, while only recommendatory, could in practice lead to changes to Australian law.

· 1996 – treaty-making process reform

· those currently in place ie. tabling in both Houses and JSCOT report including discussion with States/Territories at least 15 sitting days before ratification

· States cannot enter into treaties, which has impacted on treaty making by slowing down Australia’s participation in major multi-lateral treaties such as those under the ILO. 

· Why? The Commonwealth has had to convince States of changing their labour laws and practices ( push for incorporation of Federal clauses in treaties – clauses that committed Gov as far as its Federal jurisdiction.  

· Push not very successful, s. p115 for more detailed discussion of Federal clauses.

(
· The push for Federal clauses based on constitutional restrictions on the power of Fed Gov to implement treaties, however, Tas Dams case confirmed a wide breadth of the external affairs power ( basis for push for Federal clauses not as serious as thought to be.

· Instead Aust now makes reservations or more likely, a declaration under treaties.

· Negotiation with States and Public consultation now takes place 

· Conclusion:  Acceptance of international obligations are not without its costs to Australia b/c they impose limitation on the freedom of Australia’s actions however it is widely recognised that many aspects of international life would not be possible without treaty regimes.

· North Sea Continental Shelf Case

The Facts:

· Denmark, Germany and the Netherlands could not agree on a division of the continental shelf in the Nth Sea.  

· Germany did not agree with a division in accordance of Article 6(2) of the 1958 Geneva Convention of the Continental Shelf – a division according to the equidistance principle (concentric triangles).  

· Denmark, Netherlands argued that if Germany not bound by Convention, then bound by customary law. 

The Decision by the ICJ:

· Article 6(2) did not apply – as it had not subsequently become a customary law due its impact or subsequent State Practice.  

· Why? Because – 

· ICJ doubted that the Article had been of `a fundamentally norm-creating character such as could be regarded as forming the basis of a general rule of law’ because it:

(i) was a rule to be applied only after the primary obligation to effect delimitation by agreement had failed.  Thus it was not obligatory, thus no opinio juris.

(ii) The meaning of Article 6 was doubtful ( the Convention itself denies the Article 6 norm-creating character.

(iii) not a widely not sufficient number of ratifications

· Thus, no evidence that the States that had applied the principle did so out of a belief that they were obliged to by law, ie. no opinio juris, especially considering that there may have been other motivations for their doing so.

· Nicaragua v USA

The Facts:

· Nicaragua sues US for financing, assisting and advising Contras rebels in Nicaragua.


· US claimed ICJ had no jurisdiction over it because US had made a reservation to the ICJ’s jurisdiction in disputes concerning a multilateral treaty – here, the UN Charter.

· Nicaragua argued the ICJ had jurisdiction because its claim was based on rules of customary law, which although similar in content to the UN Charter, had not been made redundant by it.


· US claimed that rule of non-use of force and non-intervention in another country was not customary as it fell down on the requirement that the rule must be a general State Practice US argued that as intervention and force occurred in many places, the rule was not sufficiently practiced.

The Decision by the ICJ:

· `the existence of customary rules, the Court deems it sufficient that the conduct of States should, in general, be consistent with such rules, and that instances of State conduct inconsistent with a given rule should generally have been treated as breaches of that rule, not as indications of the recognition of a new rule’.

· Note that the US has not paid the $200mil US fine imposed by ICJ – an issue of enforcement.

Topic 3 – The Relevance of Public International Law in Australia

Objectives –

· Principles which govern the use of PubIL in the Australian legal system

· doctrine of the separation of powers

· doctrine of legitimate expectation

· Examples of the operation of Australia’s PubIL obligations in the domestic legal sphere;

· Treaties ( Human Rights Treaties ( individuals can bring claims (Cf. customary law):

· doctrine of legitimate expectation and Teoh.

· Chow Hung Ching v R
· Minister v Magno
· Limitations of PubIL to affect the domestic legal system

· customary law must be enacted before it becomes Australian law 

· Nulyarimma v Thomson
· Self determination & the interrelationship between PubIL and international politics 

· 1. Public international Law as a Direct Source of Domestic Law 

· Monism vs Dualism

Monism
Dualism

· 18th Century approach by Blackstone international law is PART of domestic law

· derived from natural law theories

· ie. law is all derived from human reason – we as humans can deduce laws from nature eg. God & the 10 commandments

· humans develop from intellect & reason to ensure society runs smoothly
· international law is SEPARATE from domestic law

· treaties must be enacted for it to be heard in court

· decisions & the process are made separately ( should be seen as separate

· derived from legal positivism

· ie. law is artificial & made by law agencies 

· Incorporation vs Transformation

· 2 theories to describe the relationship b/n international law & domestic law

· incorporation

· transformation

· Australia has adopted a modified transformation theory ie. international law must be ‘transformed’ in to domestic law

(
· Treaties to which Australia is a party do NOT form part of domestic law, but must be implemented & incorporated by domestic legislation 

· Minister for Immigration & Ethnic Affairs v Teoh as per Mason CJ & Deane J

· Transformation ensures a separation of powers

· Treaties & Customary international law ( transformed into the Australian legal system

· Treaties & recognised customary international law must be ‘transformed’ by the legislature so that it can be incorporated into statute. Until this is done, the courts cannot do anything.

Treaties
Customary international law

· Racial Discrimination  Act 1975 (Cth)

· Based on the Elimination of Racial Discrimination Convention

· The Convention is a schedule to the Act

· Teoh

· Relied on Rights of Child Convention which created a legitimate expectation

· Constitution, s51(xxxix)

· Heads of power ie. federal government can make laws re: external affairs
· CL recognition of customary international law –

“international law is not as much part of the law of Australia…but a universally recognised principle of international law would be applied in our courts”

· Chow Hung Ching v R (1949) 77 CLR 449 as per Latham CJ

· Customary international law will be adapted or received into domestic law f it is not inconsistent with rules enacted by statutes

· It is necessary to implement customary international law by legislation b/4 it becomes law in Australia

· Nulyarimma v Thomson & Buzzacott v Hill & Downer [1999] 142 ALR 331



· 2. Public international Law as an Indirect source of Domestic Law

· Indirect source of law

· Interpreting statutes

· Developing the common law

· Administrative decision making

· Interpreting Statutes

· Domestic law should be consistent with international legal obligations ( there is a prima facie presumption that the legislature does not intend to derogate from international law

· Project Blue Sky v Australian Broadcasting Authority (1998) 73 ALJR 841

· If statutes are ambiguous, they should be interpreted in line with international law so as not to breach the obligation

· Minister for Foreign Affairs & Trade v Magno (1992) 37 FCR 298

· Where an Act incorporates a reference to treaties or their provisions, the Court will look to international law to inform the meaning of such references

· Applicant A v Minister for Immigration & Ethnic Affairs & Another (1997) 142 ALR 331

· Developing the Common Law

· Human rights & indigenous international law can be referred to fill in gaps & develop the CL

· Mabo v Queensland No. 2 (1992) 175 CLR 1 @ 42

· Administrative decision making 

· Decisions concerning the welfare of a child should be a primary consideration…

· Teoh

· 3. Australia’s Human Rights Treaty Obligations

· UN Charter 

· With a view to the creation of conditions of stability & well being…among nations…the UN shall promote…universal respect for & observance of human rights & fundamental freedoms for all

· UN Charter, art 55

· Nothing in the present charter shall authorise the UN to intervene in matters which are essentially within the domestic jurisdiction of any State

· UN Charter, art 2(7)

· Limitations to Article 2 ie. when the UN can step…via individual complaints

· Torture Convention – art 22

· Racial Discrimination Convention – art 14

· ICCPR – Optional Protocol

· Individual Complaint procedure

· Under customary international law only a State has the capacity to present international claims, even though in many cases the claim is substantially that of a private person

· Mavrommatis Palestine Concessions Case PCIJ Ser A No. 2 (1924) 12

(
· 
However…there are exceptions

· International crimes

· Limited procedural capacity

· Applicants MUST EXHAUSE ALL DOMESTIC REMEDIES

· Toonan

4. Self Determination

· 4.1 The concept of self determination

· 2 aspects –

· external determination

· making a State eg. Israel 

· internal determination 

· making a government eg. self regulation by Innuit people

· “All peoples have the rights to self determination. By virtue of that right they freely determine their political status & freely pursue their economic, social & cultural development.”

· International Covenant on Civil & Political Rights & the International Covenant on Economic, Social & Cultural Rights, Article 1(1)

· Originally – external self determination was granted to peoples under colonial rule as a matter of principle

· Namibia Advisory Opinion

“the subsequent developments of international law in regard to non-self-governing territories enshrined in the Charter of the UN made the principle of self determination applicable to all of them”

· (
· Later…this principle was viewed as a right under customary international law 

· Advisory Opinion on the Western Sahara

· (
· Today…international law recognises that the right to external self determination has an erga omnes character 

· East Timor Case

· (
· Erga omnes = rule applicable everywhere & to everyone

· 4.2 Self Determination & Indigenous Peoples

· To be self determined the people need to demonstrate that they have a right to be considered a ‘nation’ @ international this means they must have a –

· A defined territory

· A stable population

· A government that is capable of maintaining effective control over the territory & population

· Politics plays a huge role in the right to self-determination & most States have expressed strong reservations.

· (
· Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status & freely pursue their economic, social & cultural development.

· Draft Declaration on the Rights of Indigenous Peoples, art 3

· Affirmation of uti possidetis principle – the presumption that formal colonial boundaries must remain ie. leave things as they are

· UN Sub-Commission on Prevention of Discrimination & Protection of Minorities 1980

· (
· Uni possidetis – is an international legal principle concerning title to territory. The effectiveness of territorial control exercised by a newly born state is irrelevant in determining the limits of its sovereignty, which are fixed absolutely on independence

· Frontier Dispute Case (Burkina Faso v Republic of Mali) 1986 ICJ 554

· 4.2.1 Indigenous Sovereignty in Australia

· Defined Territory

· Nomadic peoples have the right to self determination @ international law

· Western Sahara Case

· (
· Clan boundaries were seasonal but well established. 

· Diplomatic procedures existed to assist travellers across territorial boundaries

· Stable population

· @ international law the size of population of a State can vary eg. Monaco

· At the time of European colonisation, clans ranged from a few hundred to a 1000 people in size

· Government

· The social & cultural fabric of each Murri society was well ordered, highly elaborate & complex

· Eg. Ngunyarri, Wodoi & Jungunja Central Kimberley Region Dreaming

· “The evidence shows a subtle & elaborate system highly adapted to the country in which the people led their lives, which provided a stable order of society & was remarkably free from vagaries or personal whim or influence. If ever a system could be called a ‘government of laws, & not of men’ it is that shown in evidence b/4 me”

· Milirrupum v Nabalco (1971) 17 FLR 141 @ 267 as per Blackburn J

5. Readings

· Teoh

· Refer to Cases & Materials p143

· Nulyarimma and Others v Thompson; Buzzacott v Minister for the Environment and Others 1999 Fed Court

· Assuming that the acts complained of constituted genocide under the Convention of the Prevention and Punishment of the Crime of Genocide that Convention was not a part of Australian law and thus genocide in Australia was not a breach of Australian law.

· The prohibition of genocide is a customary international law that gives rise to a non-derogatable international obligation by Aust. to the international community – this obligation also arises out of the Convention.

· Legislation is necessary is to introduce the norms of customary international law into Australian criminal law, just as it is necessary to implement obligations under a treaty even if non-criminal norms of customary law can be regarded as having been introduced into Australia without such legislation.

· International Human Rights at Century’s End: S. Bouwhiuis, p127 

[Spreading notion of individual rights as renewing individual sovereignty by eroding state sovereignty:  italicised heading below show how this has occurred.]

Article looks at areas where hr standards are increasingly considered:

· The creation of the international legal framework 

· in the past century via UN, UN Charter, HR Commission, and the following conventions:  ICCPR, ICESCR, CERD, CEDAW, CAT, CROC.

· Mechanisms for supervision

· such as the Economic and Social Council of the UN and  treaty-monitoring body

· individual complaints mechanism under the Optional Protocol to ICCPR, Art 14 of CERD and Art 22 of CAT, also CEDAW.  

· Monitoring bodies incur the difficulty of the 3-yr gap before they can deal with submissions and reports 

· Specialist mechanism: 

· Special Rapporteurs – focus groups that inquire into either a specific country or a specific theme or issue.  Only short time frame in which they can produce a report.   

· international conferences – the documents produced at these establish normative standards as a basis for the future development of international law.

· Challenges facing the international human rights machinery:  

· The expansion of the specialised mechanisms has coincided with a period of `fiscal consolidation’ at the UN ( a heightened strain on the ability of the HR mechanisms to be effective in their mandates.  Also efforts are being made to better coordinate the activities of the various HR mechanisms.

· The International Criminal Court:  

· can try people for genocide, war crimes and crimes against humanity.  

· establishment of Tribunals for Yugoslavia, Rwanda etc.  

· The establishment of these judicial processes has meant that those who abuse human rights can no longer count on the assumption of impunity, that the international community will not bring them to justice.

· The corporate challenge:  

· practices of multilateral corporations are increasingly aware of  HR and under increasing scrutiny eg. World Bank and IMF under scrutiny to reform their HR record.

· Poverty and human rights:  

· unable to exercise HR if poor.

· Developments within national legal systems:  

· there has been a general reluctance on behalf of domestic courts to implement international human rights law into domestic systems. 

· Eg. in Nulyarimma v Thompson the High Court held that the crime of genocide was not part of the common law, reinforcing the general view that international HR standards can not be incorporated in the absence of Statute.  

· This view of the separation of international law and domestic law, and the requirement for Statute was also the central holding in Teoh.

· Institution building within the national systems:  

· The creation of national institutions has been a major step towards the implementation of HR standards into domestic law despite the lack of willingness on behalf of the courts. 

· Making use of technology:  

· such as radio, TV, Internet to promote HR and spread information. 

· Conclusion:  

· HR standards and mechanisms are coming increasingly into force at the end of the century.  Most significant has been the establishment of the International Criminal Court and specialist mechanism.  Also non-government organisations

· Namibia Case 1971 – Self determination, p134

· The Facts:

· Security Council passed Resolutions that South Africa’s mandate over Namibia was over and then another Resolution stating that its continued presence was illegal. The Security Council then sought as Advisory Opinion from the ICJ.

· The Decision:

· ICJ gave its Advisory Opinion that self-determination was granted to peoples under colonial rule as a matter of principle ( South Africa was obliged to withdraw its administration in Namibia and that other states were under an obligation not to recognise any acts of that administration as it was illegal.

· `[T]he subsequent development of international law in regard to non-self-governing territories, as enshrined in the Charter of the United Nations, made the principle of self-determination applicable to all of them’.

· Western Sahara Case 1975 – Customary International Law, p135

The Facts:  

· De-colonisation by Spain of the area had been ordered by the General Assembly.  Spain, Mauritania, Morocco then called upon to determine the procedures for holding a referendum there.  The latter 2 countries then lay claim to sovereignty there.

The Decision:

· The principle of self-determination as found in Namibia case came to be viewed as a right in international customary law.

· East Timor Case:  Portugal v Australia 1995

· Refer to Cases & Materials pp140 – 143

· The Right to Self-Determination in International Law – A Matter of Form rather than Content:  Philip Aston, p144

· The historical context of Human Rights

· Covenant of League of Nations did not enshrine any effective principle of self-determination despite Wilson proclaiming principles recognising self-determination from both external sources and an internal element.  Arrangements for minority rights not premised on self-determination.

· Discussion of self-determination today goes back to the UN charter, which did not recognise self-determination as a right but recognised the principle of self-determination as the equal rights of all people.  However, due to the unease of colonists such as the Dutch, it was made clear that the UN Charter was not done in the name of peoples but rather in the name of governments provided that their representatives had shown credentials and good form (despite use of the term `We the peoples’).

· The use of `peoples’ in the later Universal Declaration has same meaning and relates to colonial peoples.  The UD does not include any reference to either a principle of self-determination or a right to self-determination.

· The famous 1960 Granting of Independence to Colonial Countries and Peoples did proclaim a right to self-determination, but only where it did not partially or totally disrupt national unity, that being against the purposes and principles of the UN.  National unity being a very far-reaching statement.

· UN practice today

· UN practice and approach are consistent.

· It recognises the right to self-determination in colonial peoples and from foreign domination, for eg. in Afghanistan in the 80s and in cases of racist domination (only really applied in sthn African context and not say in Fiji).

· The UN Commission on HR treats self-determination as it does everything else, that is to study it, but treats it v differently from the others.  For eg, while everyone recognises Tibetans are being denied the right to self-determination, to insist in that emphasis in the context of the Commission is almost guaranteed to be unproductive.  The States of the UN are `deeply aware of the precedent that might’ set and the author doesn’t think the States are showing any inclination to move away from their reluctance to do so.

· The major treaty bodies

· There are two major treaty bodies that are concerned with self-determination:

· the HR Committee

· the Economic, Social and Cultural Rights Committee (ESCRC)

· When ESCRC ratified the Convenant on ESCR –

· the Indian Gov argued that the words in Art 1 of `right to self determination' only applied in foreign domination situations, not domestic (ie. not Goa, Kashmir).  

· Other European countries objected to the making of such reservations under the Covenant saying it weakens its universally acceptable character.  

· But the ESCRC has done nothing about self-determination and formally leaves it the HR Committee because it is too hard to deal with.

· The Human Rights Committee

· Author claims that while the HR Committee makes general comments, it doesn’t have a lot to say about Art 1 of ESCR Convenant.

· In relation to the Optional Protocol to the ESCR, the Committee has avoided the issue of self-determination when a complaint of violation of Art 1 has been made under the OP.  This has been done by denying the complainant a right to claim a violation of Art 1 because Art 1 confers a right on peoples, not on individuals.  Thus a Catch 22 situation has been created because only individuals can bring a claim under the OP and not peoples.

· This is because the issue is too politically controversial to handle. (interrelationship between international politics and international law)

· Author’s closing comments

· In the future may be possible to link different rights in Arts 25 and 27 in ECCR Covenant with Art 1 ( more constructive approach.

· We don’t really know what the right to self-determination is in any comprehensive way.

· What one makes of the right to self-determination depends on ones view of HR:

· narrow view = then the situation in relation to response to infringements on HR such as torture has been good, but in relation to infringements on self-determination, have been bad.  

· broader view = the right to self-determination has not done so badly for eg. has conferred a degree of legitimacy on various secessionist movements.

· CLOSING COMMENT:  

· Self-determination has traditionally been treated as different from human rights. We need to recognise their inter-relationships.  

· We `cannot look at minority groups, the rights to democratic participation in society and so on, without linking some conception of self-determination into our interpretation of those rights.  

· this will in turn mean that self-determination begins to acquire a much more refined and ultimately much more productive content. 
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� Vienna Convention on the Law of Treaties 1969, arts 53 & 64


� Heard in the permanent court of the International Court of Justice


� Vienna Convention on the Law of Treaties, art 26.





� Australia’s reservation to the Convention on the Rights of the Child – separating children from adults in jails


� Barcelona Traction Case 1964 – ICJ can apply general principles to avoid it having to declare that there is no law on the point in issue eg. where there isn’t a relevant treaty/customary law, as sometimes occurs in civil law jurisdictions


� High Court prevented the Tasmanian Gov from building Dam relying on Australia’s obligations under the UNESCO Treaty obligations


� Two cases that have come before the UN Human Rights Committee under the Optional Protocol to the ICCPR are: A v Australia [refugee case] – art2(3), 9 & 17 & Hopu & Bessett v France [Tahitian indigenous rights when a hotel was to built on sacred land] – art 23.


� Refer to Cases & Materials, pp148-156 for Draft Declaration on the Rights of Indigenous Peoples
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