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International Law

Objectives –

· Role of PrivIL in the global environment

· Understand the methodology of choice of laws

· Understand the operation of choice of laws in the 

context of foreign marriages & critically assess if a 

marriage is recognised as valid

1. Introduction to Private International Law

1.1 What is Private International Law?

· Private International Law is generally concerned with three broad questions:

(i) Jurisdiction
Will an Australian court hear a case involving a significant foreign element?

(ii) Recognition of Foreign Judgements
Will a foreign judgment be recognised and enforced within Australia?


(iii) Choice of Law 
If the case involves a significant foreign element, will an Australian court apply foreign law to determine the matter

· Definition

· Private international law (or conflict of laws) is a body of law applied to resolve private legal problems that have a significant foreign element. 


· It is ‘concerned with resolving the conflicts which arise because of the interaction between different legal systems’

· International attempts to reduce conflicts include –

· Uniform Conflict Rules: Hague Conference
 on PrivIL has attempted to introduce uniform conflict rules in the area of marriage eg. Hague Convention on the Celebration & Recognition of the Validity of Marriages 1978

· International Conventions: attempt to create transnational laws which transcends different countries legal systems


· Foreign Element: The foreign element might be some person or thing, fact or event that is so closely connected with a foreign legal system as to give rise to the possibility of a domestic court applying foreign law or a domestic court not exercising jurisdiction to determine the case in favour of another court of a foreign jurisdiction.

· The foreign element must be significant

· Not all foreign elements will be relevant 

1.2 Scope of Rules of Private International Law

· Private International law spans most areas of municipal or domestic law except criminal law. Areas covered by private international law include:

	· Family Law

· marriage

· matrimonial causes

· legitimacy, legitimation, adoption

· custody
	· The Law of Obligations

· contract

· tort

· negotiable instruments

· trusts
	· Property

· movables

· immovables
	· Succession

· Bankruptcy

· Evidence and Procedure


1.3 Private International Law compared with Public International Law

· Public international law is a body of rules that governs the relations between entities, which possess international legal personality. 

· It is largely (but not exclusively) concerned with relations between governments. 

· Private international law, on the other hand, is ‘rules which regulate principally the international relations of private individuals’
 

· At times there is an overlap between the two areas and private international law is not exclusively confined to claims or disputes between private citizens. It can concern claims between a private citizen and a State and claims between States. 

(
Anton, Private International Law:

The distinction lies rather in the fact that the rules of private international law are rules of State law which prescribe the conditions under which the courts of a State ... may assume jurisdiction in cases which have connections with other ... legal systems, may enforce judgements rendered by the other courts, and may dispose of claims that the law of another State or another legal system should govern issues in the case.  

1.4 Meaning of ‘Country’ or ’State’ or ‘law area’ 

· referable to a defined geographical area which has a unitary system of law; or

· reference to ‘territorial units in which different legal systems apply

· It is possible to have conflict of law problems arising between the States of Australia or between a State and a Territory of Australia. 

1.5 Sources of Private International Law

· The rules of private international law derive from the following sources;

· case law

· statutes

· international treaties

· academic writing

2. Jurisdiction, Foreign, Judgments and Choice of Law

2.1 Jurisdiction

· Distinguish b/n subject matter jurisdiction  & jurisdiction over the person ie. in personam jurisdiction

(
· Subject matter jurisdiction –

· Can the court hear the type of case in question?

· Jurisdiction over the person –

· Does the court have jurisdiction over the particular D due to territorial limits & sovereign power?

2.1.1 Jurisdiction over the Person - Anglo/Australian Common Law

· jurisdiction over the person generally depends upon the ability to serve the initiating proceeding on the defendant within the territorial jurisdiction – this principle is based on State sovereignty & power

· Laurie v Carroll (1958) 98 CLR 310

· It doesn’t matter that the defendant’s presence in Qld might be for a very short period

· Perrett v Robinson [1985] 1 Qd R 83

· Statutory Extensions - The ‘long arm’ Statutes

· In Australia the relevant statutory provisions are as follows:

· Service in Australia

· Service and Execution of Process Act 1991 (Cth)

· allows ‘initiating proceedings’ issued form one court in a State or Territory of Australia to be served in any other State or Territory of Australia (Cth). 

· The Act confers Australia wide in personam jurisdiction for State and Territory courts of Australia. 

· The Act is enacted under s51(xxxiv) of the Constitution which gives power to the Cth Parliament to enact laws with respect to service throughout the Cth of Australia of civil and criminal process of the courts of the States.

· Service outside Australia 

· Uniform Civil Procedure Rules 1999 (Qld), rule 124

· Rules of District Court, Magistrates Court, Supreme Courts, Federal Courts and High Court - allow service of originating proceedings on a defendant located outside Australia where there is a specified connection between the parties or the case and the State or Territory in question. 


· NEXUS MUST be proved

· Preventing Abuse of these Rules

· Under Anglo-Australian law superior courts have an inherent power to stay proceedings before the court that are an abuse of process.

2.2 Foreign Judgments

· Generally a foreign judgment per se has no force or effect in another country

· Perry v Zissis [1977] 1 Lloyd’s Report 607, 613

(
· A foreign judgment may be recognised and enforced by domestic courts provided the judgment has certain specified characteristics and certain conditions are satisfied. It is based upon reciprocal arrangements existing in the foreign country for the enforcement of Australian judgments

· Foreign Judgments Act 1991 (Cth)

· Judgments of State or Territory courts of Australia are enforceable in another State or Territory of Australia through a registration process

· Service and Execution of Process Act 1992 (Cth)

· If the foreign judgment is NOT registrable under the Foreign Judgments Act 1991, there are common law rules that provide for recognition and enforcement of foreign judgements that satisfy certain specified requirements. 


· Not all-foreign judgments will be enforceable in the domestic jurisdiction.

2.3 Choice of Law 

· A conflict of laws arises when –

· The facts of the our problem are such that it is possible to solve the legal dispute by applying more than 1 system of law

· The application of the competing laws would lead to a different result for the parties involved

2.3.1 Why should a Domestic Court ever Apply Foreign Law?

Three reasons why a domestic court to apply foreign law in a given case:
 

· Justice 

· Uniformity of result regardless of where the matter is litigated; and

· Policy of the forum 

Other reasons include:

· Respect for other nations laws

· Predicability of circumstances

· Meeting parties expectations

· Cooperation b/n States

· Theories re: justifying the application of foreign law by a domestic court –

· The territorial theory of law - propounded by Huber (Dutch jurist - 1636-94)

· Comity theory - propounded by Story (American jurist - 1779-1845)

· Citizenship transcends coverage of law

· Universalists’ theory propounded by Savigny

·  Laws transcends boundaries

· Nationality theory propounded by Mancini in the 1850’s

· That law will apply to you due to your nationality

· Vested rights theory - propounded in the 1930’s by Dicey (English jurist) and Beale (American jurist)

· The local law theory - propounded by Cook (American jurist)

· Policy evaluation methods propounded by various American jurists including Cavers, Currie, Ehrenzweig, Reese, von Mehren and Trautman.

2.3.2 Methodology of Choice of Law

(i) characterise

(ii) ascertain the choice of law rule

(iii) locate the connecting factor – nexus

(iv) apply the relevant law

	Characterise
	Ascertain Choice of Law Rule
	Nexus
	Applying the relevant law…

	· the cause of action

· the contending laws b/n States
	· rules which tell us which law we should apply to solve our problem

· indicative rules b/c they indicate which dispositive rule has to be applied
	· is found in the choice of law rule

· it is the factor that connects to or points to the system of law that should be applied to solve the problem
	


(
(
· Examples of Choice of Law Rules

· Formal validity of a foreign marriage is determined by the law of the place of the celebration of the marriage – lex loci celebrationis

· Capacity to marry is determined by the law of the domicile of the parties (common law rule) – lex domicilii

· Succession to movable property (eg chattels) is determined by the testators domicile (common law rule)

· The law of the situs of the property determines succession to immovable property (eg land). 

2.3.4 Other Ways of Approaching the Problem

· Jurisdiction selecting –

· whereby the appropriate law area is selected and its substantive rules are applied regardless of the content of the substantive law or the outcome of the case 

· The methodology of choice of law is followed in England, Australia, most common law countries and most civil countries

· Law selecting –

· “ ... instead of choosing between jurisdictions, [we] could choose between laws, by looking at the content of the laws in the various jurisdictions with which the dispute is connected and determining which law should most appropriately be applied to determine the dispute”

(
· Law selecting involves – the forum court examining the content of the laws that might be applied, the policy reasons behind the laws, and the respective interests of the States whose law are in contention and applying the law that gives a ’just solution’ to the given case

(
· 5 choice influencing considerations as per Leflar
 which are made when law selecting –

· Predicability of results;

· Maintenance of interstate and international order;

· Simplification of the judicial task;

· Advancement of the forum’s governmental interests; and

· Application of the better rule of law

	Jurisdiction selecting
	Law selecting

	Advantage
	Disadvantage
	Advantage
	Disadvantage

	· Certainty

· Simpler judicial task
	· Manipulation to ensure justice
	· Justice

· Sophisticated judicial task
	· Subjective

· Bias for own forum

· ( $$$ & time consuming


2.3.5 Limitations to the Application of Foreign Law

· Australian courts will not enforce –

· Revenue, penal or governmental interest laws

· Foreign laws that are contrary to public policy

· Procedural laws

· Evidential laws

· Revenue, Penal or Governmental Interest Laws will not be enforced –

· Revenue laws = taxation laws

· Domestic courts generally will not assist a foreign government to enforce its taxation laws

· Government of India v Taylor [1955] AC 491

· Penal laws ie. laws that seek to punish

· Such laws are regarded as local in nature and will not be enforced by the domestic court

· USA v Inkley [1989] 1 QB 255

· Government interest laws

· A domestic court will not enforce foreign laws that fall within this category

· Attorney-General (UK) v Heinemann Publishers Australia Pty Ltd (No. 2) (1988) 165 CLR 30 – The Spy Catcher Case

· Public Policy

· Foreign law will not be applied where this would be CONTRARY or REPUGNANT to PUBLIC POLICY of the domestic forum

· Examples of where foreign law has not been applied on the basis of public policy –

· Kaufmann v Gerson [1904]

· The English court refused to enforce a contract governed by French law, which was valid by French law where the contract had been obtained by moral duress. The wife had agreed to repay debts of her husband’s in consideration of the creditor not taking legal proceedings against her husband

· Oppenheimer v Cattermol (Inspector of Taxes) [1976]

· The English court stated that it would not apply or recognise a German decree, which deprived Jews who had emigrated from Germany or their German Citizenship. The decree was held to be a discriminatory withdrawal of their rights.

· Vervaeke v Smith [1983]

· The English court refused to recognise a judgement of the Belgium court, which declared invalid a sham marriage that had taken place in England. The court held, amongst other reasons for its decision, that recognition of foreign judgment would be contrary to the public policy of the forum whereby the sham marriage was considered valid.

· In the Marriage of El Oueik [1977]

· The Supreme Court of NSW refused to recognise a decree for divorce granted by a Moslem court, Tripoli in Lebanon holding that as the wife had not been given notice of the proceedings recognition would be contrary to the rules of natural justice. The court added that it would be manifestly contrary to public policy to recognisee the Lebanese decree as the application was brought in Lebanon by the husband in an attempt to avoid his responsibilities towards his wife.

· Foreign Procedural Rules

· A domestic court applies its own procedural rules.

· John Pfeiffer v Rogerson

· Proof of Foreign Law

· Generally, foreign law must be proved before the domestic court as a matter of fact. 

· If it is not proved as a matter of fact, the domestic court will assume that it is the same as the domestic law and will apply the domestic law to determine the case. 

· Foreign law is generally proved by evidence given by expert’s form the foreign country in question who are knowledgeable in relation to the foreign law.

3. Recognition of Foreign Marriages

· CL definition of marriage –

“In all of Christendom, marriage is the voluntary union for life of 1 man & 1 woman to the exclusion of all others”

· Hyde v Hyde & Woodmansee as per Lord Penzance

· Chapter II of the Hague Convention on Celebration and Recognition of the Validity of Marriages signed at The Hague on 14 March 1978

(
· Has been incorporated into domestic law 

· Marriage Act 1961(Cth), Part VA, ss88A - 88G

3.1 Hague Convention on Celebration & Recognition of the Validity of Marriages & Domestic Law –

· Principle of the Convention –

· that a marriage that is valid according to the law of the place of celebration shall be recognised as valid elsewhere
 

· The validity of a marriage is also upheld if it is recognised as a valid foreign marriage under the common law rules of private international law even though the marriage would not otherwise be recognised as valid under the statutory regime: s88E
	Articles of the Convention
	Incorporation into the Marriage Act

	Chapter 1 – recognition of domestic marriages


	

	Chapter 2 – recognition of foreign marriages
	

	· 9 – marriage validity is determined by the law of the place of the celebration

· ie. lex loci celebration… choice of law rule
	ss88C & 88D

	· 10 – presumption of validity by marriage certificate
	s88G

	· 11 – grounds upon which a State may refuse to recognise a foreign marriage
	ss88D(2) & (3)

	· 12 – rules of this chapter will apply even if validity of a marriage is only an incidental question
	s88F

	· 13 – Convention shall not prevent the application of rules of law which are more favourable to the recognition of foreign marriages
	s88E – a marriage will still be recognised by the CL rules of PrivIL ( it will be valid even if unable to uphold it under s88E

	· 14 – State may refuse to recognise the validity where recognition is manifestly incompatible with its public policy
	


· Basic Principle

· Lex loci celebrationis = if the foreign marriage is valid under the local law of the place of celebration then in will be recognised as valid

· MA, ss88C and 88D(1)

· Exceptions to this Basic Principle

· A foreign marriage will not be recognised as valid under s88D(1) if any of the following apply:

(i) Either of the parties was, at the time of the marriage, a party to a marriage with some other person (and the first marriage is recognised as valid in Australia) 
ie. a polygamous marriage 

· MA, s88D(2)(a)

(ii) if one of the parties was, at the time of the marriage, domiciled in Australia, either of the parties was not of marriageable age as provided by ss11 and 12

· MA, s88D(2)(b)

(iii) If at any time while either of the parties to the marriage is below the age of 16 at the time of the marriage. This applies where neither party was at the time of the marriage domiciled in Australia.

· MA, s88D(3)

(iv) where the parties are within a prohibited relationship as provided by s23B 

· MA, s88D(2)(c)

· Cheni v Cheni – incestuous marriage

(v) where the consent of either of the parties was not real consent as provided by s23B 

· MA, s88D(2)(d)

· Di Mento v Visalli – duress

· The town barber abducted a 14-year-old girl from her home. He keeps her for 10 years. She escapes, but her father says that she has brought shame on the family & must choose b/n (a) marrying the barber or (b) being killed. She migrates to Australia where as per Australian law ( consent 

· Marriage of Suria – 

· An Australian woman was in a pen-pal relationship with a Philapina man. She’s nearly blind, but went to the Philippines to see him & agrees to marry him. After the wedding she suffers nervous shock. Q – was there consent? Antenuptial = Australia ( YES she had consented.

· Application of s88E

· Subject to the limitations of s88E(2)(d), s88E(1) allows a marriage solemnised in a foreign country that would be recognised as valid under the CL rules of private international law to still be recognised in Oz as valid. 

· Under s88E(2) a foreign marriage of a person domiciled in Oz won’t be recognised as valid if either party to the marriage was not at the time of the marriage of marriageable age within the meaning of Part II of the Marriage Act, 1961.

· Common Law Rules of Private International Law for Validity of a Marriage

· Formal requirements for validity – 

· generally governed by the law of the place of celebration
ie. lex loci celebrationis

· A marriage certificate is a presumption of a valid marriage

· matters of form include – 

· requirements as to civil or religious ceremony

· words to be recited

· civil or religious officials
· time and place of celebration
· preliminary notices
· witnesses
· proxy marriages
·  Apt v Apt

· parental consent 
· Simonin v Mallac

· Ogden v Ogden

· Essential requirements for validity

· Capacity – is governed by the domicile of the parties

(
· Capacity includes –

· Prohibited relationships

· Marriageable age

· validity of a prior marriage or divorce.
 

· Antenuptial (before marriage) domicile

· Both parties must have capacity in the antenuptial domicile

(
· The Will of Swan [1871]

The Facts:

· Mr = widower; Mrs = niece of Mr’s deceased wife – both are domiciled in Victoria, Australia

· Go to Scotland to marry, but their marriage is void in Scotland. 

· Q – Can she still inherit the will even if the marriage is void?

· In Victoria, the marriage was voidable ie. set aside as it could not be consummated due a venereal disease…however…

The Decision:

· the court assess the validity of the marriage = VALID as antenuptial was Victoria

· CL rules of PrivIL gave the marriage validity, despite it being invalid as per the lex loci celebrationis

· Intended domicile

· Radwan v Radwan – UK woman marrying an Egyptian man

The Facts:

· Was the marriage valid? In France, if a polygamous marriage ceremony is performed by the Consul General it is VALID

· Q = did the UK woman have the capacity to contract this marriage?

The Decision:

· The court did not follow antenuptial domicile doctrine

· The relevant law as their intended domicile which allowed polygamy ( it was a valid marriage

· Polygamous Marriages

· A polygamous marriage entered into a place OUTSIDE Australia is a marriage

· Family Law Act, s6
(
This is due to the polygamous marriage being valid under ss88C & 88D(1) & 88E
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� Nygh and Davies Conflict of Laws in Australia


� The Hague Conference = an inter-governmental organisation. The purpose of which is to work for the progressive unification of the rules of PrivIL, art 1


� Anton, Private International Law


� Ballet promoter


� Sykes and Pryles Australian Private International Law


� Davies et al Conflict of laws


� Other law selecting theorists include: Cavers, Currie, Ehrenzweig, Reese, von Mehren, Trautman, Leflar and Juenger


� Australia signed the convention in 1980 & appears to be 1 of 6 sign. Other signatories include – Egypt, Finland, Luxembourg, Netherlands & Portugal


� Some exceptions apply – refer to polygamous marriages, capacity, prohibited relationships, consent


� MA, s23B – ancestors or descendants, brother or sister or1/2 blood or adopted sibling


� Validity of a foreign marriage is now determined by s104 Family Law Act, 1975
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