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Modernising A Legal System – Examples

Current Situation
To Modernise...
Real-world example

All property owned by government
Institute private ownership rights.

Promote capitalism.
Russia

Arbitrary judicial proceedings
Institute the rule of law.

Institute an independent and educated judiciary.

Educate legal representatives to achieve a workable legal system.
China

Corruption
Watchdogs.

Adequacy of remuneration?
Former USSR

Inconsistency in law
Make consistent, predictable and promulgated laws.
China

No constitution
Establish a constitution to enshrine people's rights and create rule of law.
Australia

No democracy
Institute a democratic system of government.
Russia

No judiciary
Implement an independent and educated judiciary.

Appointment for life.

Adequate remuneration to stave off bribes.
China

No legislature
Create a legislative arm of government to create the laws.

They must be elected by the people. 
Russia

No separation of powers
Create a new system of government which includes a separation of powers to provide a check and balance on the other. 

Implement a responsible and representative government.

Implement the rule of law to achieve:

--> Stability

--> Security

--> Predictability

--> etc
Russia

No Bill of Rights
Establish a bill of rights in conjunction with a constitution to ensure private individual rights.
USA

Only men can make decisions
Become a signatory to the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).

Allow women to make decisions.
Most civilised nations

Poor commercial laws
Institute and promulgate laws relating to tort, taxation, contract, employment etc to allow it to trade effectively with other established countries.
Russia

Separate tribes/colonies/settlements
Institute a federation.
Australia

Sexism
Allow both men and women to hold office and make decisions.

Sign onto CEDAW.
Russia





Recognition of traditional legal system with the more modern legal system

There are several options to recognise the traditional law in a more modern legal system. Firstly, a selective process of codification of the customary law could take place wherein the best elements can be codified whilst the worst elements are done away with, therefore circumscribing the customary law. 

The second option is to not codify any of the customary law, but to recognise the existence of the customary law in ordinary courts or perhaps specialising tribunals that deal specifically with issues relating to customary law, such as family law. Has problems because frequently, the customary law is not written down and can be difficult to enunciate in a clear fashion.

The third option is to create two separate and completely distinct law systems. This has practical difficulties and has a propensity to differ in practice than to what is on paper.

Lastly, the customary law can be completely ignored and the new law will be implemented to override any traditional law in place. This also has problems such as predictability and certainty.

Information about Countries and Legal Systems

Type of Legal System
Countries
Other

Civil Law
Belgium, Italy, Netherlands, Portugal, Spain, South America, France, Puerto Rico, Louisiana, Quebec, Greece, Turkey, Germany, Austria, Switzerland.


Hybrid
Japan, China, South Africa, Israel.
China has adopted a change to communism to allow to to trade with foreign countries and to allow foreign investment.

Common Law
England, Wales, British Commonwealth, USA (with the exception of Louisiana)


Main Characteristics of Civil Law Systems

· Dogmatic and moralistic approach to legal principles

· The writings of legal authors are recognised throughout civil law countries as a source of law (David & Brierley)

· Civil Law based more on logic than experience (Holmes)

· Civil codes more closely reflect morality

· However, in common law countries, the courts of equity temper the rigour of the common law, although it is more closely related to fairness than morality. (Lawson)

· Extensive and integrated codification

· All law is codified systematically by the branch of law

· eg Germany has codes for civil law, criminal law, civil procedure, criminal procedure, patent law, copyright law, trademarks, commercial law, antitrust law, unfair competition law.

· No use of binding precedent

· Court decisions have no binding effect on lower courts in civil law countries (Lawson)

· However, there has been a recent trend towards recognising the persuasiveness of judicial trend in civil law countries

· Different trial procedures

· In civil law countries, the emphasis is on the analysis of rules rather than the analysis of facts.

Main Characteristics of Socialist Legal Systems

· The basis of any social order is its economic foundation.

· Private property ownership eliminated and replaced by common ownership in an attempt to grant some measure of equality and fraternity (Syponwich).

· eg State ownership of the means of production

· Traditional Marxist/Leninist view is that:

· law and State are determined by, and subservient to, the economic structure of society and the political and economic aims of the State.

· Law merely as a tool in the planning and organising of economic and social structure of the country.

· In a socialist legal system, the Communist Party is the only governing and planning body. Once it decides a policy, it communicates its plans to all its organs and the policy must be carried out by the less-than-separated legislative, executive and judicial agencies.

· No democracy

· Differences between socialist and civil law is that, in socialist system:

· law is designed to wither away when the disappearance of private property and social classes

· the country is dominated by only one political party

· law is subordinate to economic order

· private law is absorbed into public law

· has pseudo-religious character

· prerogative instead of normative (inherent power rather than the following of rules or norms)

· Similarities between civil law and socialist systems, is that socialist systems:

· inquisitorial style of trial

· use of codification of law

· method of investigation of crime

· historical connection to civil law

· legal scholars constitute an extremely valuable intellectual source of law

Russian Reforms

· Separate judiciary to create an independent one.

· institution of a jury trial

· new Criminal Code with priority given to the protection of people's rights. The interests of owners will be paramount. No longer be punishment for close relatives of a criminal for failure to report the crime. List of crimes punishable by death greatly reduced. Maximum period of imprisonment 15 years.

Characteristics of Hybrid Legal Systems

· Described as jurisdictions in which there is more than one system co-existing with one another (Hooker).

· Eg China, South Africa, Sri Lanka, Scotland, Phillippines, Japan, Mauritius, Cameroons, St Lucia and Seychelles Islands (mix of common and civil law).

China

· Is a hybrid system

· socialist, customary influences

· Pg 5 of Week 3 slides

Characteristics of Customary/Religious Legal Systems

· Usually dominate the family and personal sphere

· whilst other dominant systems regulate the commercial sphere

· See “Recognition of traditional legal system with the more modern legal system” above.
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