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Structure Of Answer – Human Rights
If the question is about a State (not the Commonwealth)

a. Many of the express provisions in the Commonwealth Constitution that attempt to confer individual rights do not apply to the states, with the exception of s92 and 117.

b. It was originally thought that the Union Steamship approach should apply to the States, that is, they have full and plenary power to make any law they wished.

c. However, it is now accepted that the States are subject to the implied freedom of communication (Lange), and can be indirectly affected by the separation of powers as discussed in (Kable)

Freedom Of Religion (s 116 Commonwealth Constitution)

1. Section 116 does not apply to the states, only to the Commonwealth.

2. Section 116 does not apply to any executive actions, only the legislature.

3. What is a “religion”?

a. Early cases had difficulty defining what religion was

b. Adelaide Company of JW held that belief in a deity as such was not essential

c. There are now two criteria for religion:

i. Belief in a supernatural being, thing of principle

ii. Acceptance of canons of conduct in order to give effect to that belief (Church of New Faith)

4. If trying to establish a religion (first prohibition in section)

a. Leading case is the DOGS case

i. Argued by DOGS that govt establishing religion by providing funding for non-govt schools

ii. HCA found two important points about the establishment limb of the section:

1. The words “establishing” and “any” in the section suggest that the Cth was not prohibited from supporting religion generally, or incidentally furthering the practice of religion, even if some religions would benefit more

2. Prohibition against establishment was really meant to prohibit Cth from constituting a particular religion or religious body as an official state religion

5. If trying to impose religious observance (second prohibition in section)

a. Jehovah’s Witnesses Case

i. Govt declared JW prejudicial to defence, dissolving their operations and seizing their property, because they were publicly discouraging its members from participating in the war effort.

ii. HCA held that s116 freedom was not absolute and must be qualified by controls necessary to preserve the community and civil govt

iii. HCA found that govt had gone too far in that they prohibited the dissemination of any JW’s docs, not just the subversive ones

1. The legislation was beyond the defence power under s 51 and therefore outside the Cth Parlt’s legislative competence

b. Kruger v Commonwealth

i. Concerned the validity of an aboriginal child removal Ordinance from mid 1900s

ii. Argued that it was contrary to a number of implied constitutional rights, including s116, in that the children were removed from their families and communities and therefore prevented from participating in rituals etc

iii. HCA held that “the withdrawal of infants, in exercise of powers conferred by the 1918 Ordinance, from the communities in which they would otherwise have been reared, no doubt may have had an effect, as a practical matter, of denying their instruction in the religious beliefs of their community. Nevertheless, there is nothing apparent in the 1918 Ordinance that suggests that it aptly is to be characterised as a law made in order to prohibit the free exercise of any such religion, as the objective to be achieved by the implementation of the law.” (per Gummow J at 161)

6. If trying to impose religious observance or a religious test as qualification for holding public office: (third and fourth prohibition in section)

a. Crittenden v Anderson


i. Challendge by Crittenden to Anderson’s membership of Australian partly on basis that as a Roman Chatholic, he was the subject for a foreign power (the Vatican)

ii. Court rejected this on the basis that if Fullagar accepted the argument, he would be imposing a religious test for holding a seat in parliament.

b. Krygger v Williams

i. “To require a man to do a thing which has nothing at all to do with religion is not prohibiting him from a free exercise of religion” 

Trial By Jury (s 80 Commonwealth Constitution)

1. Section 80 only applies to offences under Commonwealth law

a. This is already a fairly significant restriction

b. Although there are similar protections under most state Criminal Codes, these are not constitutionally entrenched

2. Section 80 only applies to offences tried on indictment

a. Parliament can make any offence punishable summarily (R v Archdall)

b. “If there be an indictment, there must be a jury, but there is nothing to compel procedure by indictment.” (Per Higgins J in Archdall)

3. However, there has been some attempts to give the section more power

a. Dixon and Evatt JJ in Lowenstein offered an alternative approach:

i. A jury trial should be compelled where two elements are present:

1. Some public authority took the step to put them on trial

2. The offender is liable to a term of imprisonment or some graver punishment

b. However, this alternative approach has been criticised for reading more into the section that the actual words.

4. The better view, however, is that Archdall stands (Zarb v Kennedy, Li Chia Hsing v Ranskin)

a. Gibbs, Wilson and Dawson in Kingswell made a point of saying the issue is settled.

5. A person cannot waive their right to a jury trial (Brown v R)

6. The essential features of a jury trial are protected by s 80 (Cheatle v R)

a. Eg no majority verdict, unanimous only etc

Voting Rights (s 41 Commonwealth Constitution)

1. There is no requirement for “one vote, one value” in the Constitution (McKinlay)

a. There is no requirement for equality of electorate size

b. However, there may be some point at which would invalidate the system

2. There is no guarantee of a right to vote (McKinlay)

a. However, there would be a limit at some point ie when the number of restrictions would no longer there was no longer a real choice by the people as required by s 7 and 24 Cth Const.

3. Section 41 was essentially a transitional provision that was only intended to apply to the people on the electoral role at federation, and has long since ceased operation (R v Pearson; ex parte Sipka)

Implied Guarantee Of Political Free Speech 

1. A string of High Court decisions have established that there is a constitutional freedom for Australian citizens to communicate on political and economic matters, and this freedom cannot be curtailed by legislation.

2. Political communication can be non-verbal, eg holding a sign etc (Levy v Vic)

3. Australian Capital Television v Commonwealth

a. Cth Legislation inhibited political advertising on TV during election period

b. HCA found provisions invalid because they infringed the rights of freedom of communication implied because of our system of responsible and representative government.

i. s 7, 24 and 128 all guaranteed political free speech (implied)

c. However, the freedom is not absolute, it is always subject to the competing public interest of the legislation.

4. Nationwide News v Wills

a. Section in legislation made it an offence for any person to use words calculated to bring a member of the Industrial Relations Commission into disrepute

b. Four justices found it violated the implied right to political communication and was therefore invalid

i. Laws which restricted freedom of communication on such matters could be justified only if the restrictions they imposed were conducive to the overall availability of the effective means of such communication in a democratic society; or if they protected or vindicated legitimate claims of individuals to live peacefully [at 77].
5. Theophanous v Herald and Weekly Times

a. HCA confirmed protection would apply even where Cth not directly involved

b. “Political matters” defined broadly

6. Lange v ABC

a. HCA implemented two stage test:

i. Does the law effectively burden freedom of communication about government or political matters in its terms, operation or effect?

ii. If so, is the law reasonably appropriate and adapted to serve a legitimate end, the fulfilment of which is compatible with the maintenance of a constitutionally prescribed system of representative and responsible government?

7. Limits on the right

a. It is not a personal right, it is a freedom

i. Result is that cannot sue for compensation if breached

b. It is not absolute (above)
