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Structure Of Answer - Extra-Territorial Laws

1. An ET law is one that purports to apply beyond the physical boundaries of the state.
1. The physical boundary of a State is at the low water mark (Bonser v La Macchia).
2. Check the enacting jurisdiction of the statute
1. If it is a Commonwealth law, there is no problem with the Commonwealth legislating ET (Seas and Submerged Lands Case) as s 51(29) of the Constitution will allow them to pass laws having ET effect.

2. Seas and Submerged Land case per Barwick CJ: “any affair external to Australia”

3. Polyukhovic per Mason J: “it is enough that Parliament thinks it has an interest”

1. But Cf Brennan J: “Australia has to have a genuine connection”.
4. If it is a State law, then continue.
3. Is the law for the peace, order and good government (POGG)?

1. These are not words of limitation

2. The law is prima facie valid if for POGG

4. Initially, there was a presumption that any legislation would have a presumption against it operating ET (Jumbunna). Now, there is no presumption against ET, instead, it operated ET by default. Slowly it emerged that the states could legislate ET provided there was a sufficient connection.

5. Off Shore Settlement
1. Effect of legn is that States are allowed to legislate within 3nm off their coasts as if their boundaries extended out that far (s 5(a))
2. Sea bed within 3nm vested in state
3. Laws about subterranean mining, ports, harbours and shipping facilities regulated by s 5(b) and (c ) (called adjacent waters outside 3nm)
4. Power is not exclusive under the OSS, because it is always subject to being overridden by a contradictory Cth law (s 109 Const)

5. State whether it can help solve the problem or not. Either way, continue.
6. Common law
1. CSD v Millar (1932)
1. There needs to be at least some connection between the state that is regulating the activity and the person affected
2. It needs to be a strong enough connection.
2. Broken Hill South v Cmr for Tax
1. Much more liberal approach than in Millar
2. “It is within the competence of…” (pg 367 Hanks)
3. Welker v Hewett
1. Tried to make directors directly liable for taxes
2. Could not pierce the corporate veil
3. There was no connection between the director and NSW, as opposed to between the company and NSW.
4. Pearce v Florenca
1. HCA confirm liberal approach of Broken Hill South
2. Were off-shore waters that were vital to the State’s trade, and had been traditionally exploited by State’s inhabitants who also used them for recreation
3. Enforcement of laws would be gravely impeded if person could escape from reach of laws by going beyond law water mark.
4. No rational purpose to deny State law is sufficiently connected
5. Robinson v WA Museum
7. Statute
1. Australia Act 1986
1. s 2(1) confirms the ability of states to legislate ET
2. s 2(2) does not confer any capacity that a state did not already have
3. Whether this does away with the need for sufficient connection test was left open by Union Steamship, but...
8. Despite the AA, HCA has confirmed the continuing applicability of sufficient connection test (Port MacDonnell)
1. Strength of connection matter, not how close the area was to the state
2. Relevant factors included the subject matter, it was a finite resource, exploited by the state, and the legislation did not extend into waters where another state might have had an equal or stronger connection
9. When two states are trying to regulate the same activity, the court will look for the state with the closest connection (Lipohar’s Case)
10. Come to overall conclusion
1. State whether the State will be able to regulate the activity.

