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Structure Of Answer – Queensland Ombudsman

1. The primary function of the Qld O is to investigate complaints relating to administrative actions of agencies made to it by members of the public (s 12).

a. The complaint may be made orally or in writing (s 20)

b. O may investigate complaints of their own volition (s 18)

c. O may investigate complaints referred to it by the parliament (s 19)

2. The O may only investigate administrative actions of agencies:

a. An “agency” is a (s 8)

i. Government department

ii. Local government department

iii. Public authority

1. Defined broadly as an entity established for public purposes under an Act (s 9)

2. Not an individual

b. Also includes things done on behalf of an agency, for example, things done by an independent contractor on agency’s behalf (s 10)

3. The O may refuse to investigate a complaint where:

· Applicant does not have a direct interest

· If matter is trivial, frivolous or vexatious

· Other alternatives exist for redress

· In all the circumstances, an investigation is not justified
(s 23)

4. Some activities, persons and organisations are excluded from being investigated:

a. Police officer and officer of the Crime and Misconduct Commission excluded (s 7(2))

b. Holder of judicial office or someone who works in a court (s 9(2)(c)-(d))

c. A decision made by Cabinet is excluded (s 16(1))

d. Person acting as a legal adviser to the State (s 16(2)(b))

e. A conciliator under the Health Rights Commission Act 1991 (Qld)

f. Some Government Owned Corporations (GOCs)

5. The O may only investigate matters of administration (ss 7, 14, 18)

a. Act does not define “administrative actions,” though there is some case law on point:

i. What is “administrative” or not will be resolved on a case-by-case basis (Booth v Dillon (No 1))

ii. Mere incidents or unauthorised actions may not be caught (Booth v Dillon (No 1))

iii. O not able to investigate policy per se but can investigate how policy operates in particular cases (Biganovsky)

iv. Traditional classification of governmental powers as either legislative, judicial or administrative will often be a useful guide (Glenister v Dillon)

v. The question is “Is the action designed to discharge an executive function or is reasonably incidental to it?” If not, then probably not administration.

vi. Professional and commercial decisions may be matters of administration for the investigative purposes of the O (Re British Columbia Development Corporations and Friedmann)

1. Though note operation of GOC legislation (in exclusions above)

vii. There must be a distinction between higher-level policy (broad statements of government direction), as these are immune from investigation, and between lower level policy, which merely provides procedural or interpretative guidance on exercise of statutory powers, which are investigable. 

1. This is assessed on a case-by-case basis.

6. The O is not bound by the traditional rules of evidence, only by natural justice

a. That is, the right to be heard and the right to an unbiased adjudicator

7. The O need not hold hearings, and can obtain information as required (Part 4 of Act)

a. It is an offence to obstruct the O in investigation (s 41-43)

b. However, this is subject to the limits imposed by s 46

i. No matters or proceedings of Cabinet (s41 (1)(a))

1. A certificate issued pursuant to this ss is considered conclusive (s 41(2))

ii. No matters deemed prejudicial to the security of the State (s 41(3))

c. Can consult with principal officer of agency (s 26) and sometimes, the relevant minister

8. The O must respect the confidentiality of the parties to the complaint (s 25)

9. Notice of investigation must be issued to the agency being investigated (s 27)

10. After an investigation, the O may make findings of defective administration

a. The O may furnish a report to the principal officer of the agency with the findings (s 50)

b. The O may make this report subject to the categories in s 49:

i. Action taken contrary to law

ii. Was unreasonable, unjust oppressive or improperly discriminatory

iii. Taken for an improper purpose or irrelevant grounds

iv. Based on mistaken fact or law

v. Was taken for reasons which should have been given but were not

vi. Was, in the O’s opinion, wrong.

1. Note the width of this ground

c. If there is evidence of fraud, corruption, theft, wilful disobedience of direction, negligence or favouritism, a report may also be forwarded to the relevant minister (s 50(3))

d. If O proposes to make adverse findings about a person, the O must give that person a chance to be heard and report their comments fairly in the O’s report (s 55)

11. The O may make the following recommendations (s 50)

a. Reconsideration of the matter by the agency

b. That the agency take action to rectify, mitigate or alter the effects of the action

c. That any practice in accordance with which the action was taken be varied

d. That any law in accordance with which or on the basis of which the action was taken be reconsidered

e. That reasons for future reasons should be given

f. Any other steps the O thinks fit

i. Note that this will be an apology

12. Limitations of these recommendations:

a. The recommendations are highly regarded and often far reaching, but are opinions nonetheless (ATSIC v Commonwealth Ombudsman)

b. The O cannot compel any action

c. Can only make recommendations

13. The complainant has the right to receive information from the O as to the result of the investigation (s 57)

