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Part 1A: Introduction to the Commonwealth Constitution 

Federal System

The federal system consists of national authority and regional authority which are established as independent governmental units using their own spheres of law making powers. 

The characteristics of a federal system are –

· The existence in a geographical area of several governmental units one having competence over the whole area (Commonwealth) the others having competence over defined parts of it (States) sharing between them the powers to govern.

· Between the governing units there should be a reasonable degree of autonomy

· An inability of any one unit to destroy the autonomy of the others

Motives for federation

The two main motives driving the colonial politicians towards federation were:

· the desire for free trade between the colonies

· the perceived need for a common defence and external affairs policy.

Written Constitution & Constitutional Court

Modern federal systems find the need for a written Constitution and a Constitutional court. This is because the federal system works a distribution of power between national and state authorities. In order for this to operate there is a need for an authoritative document that expresses the powers are reserved for a particular level of government. If there is a written constitution there is a need to interpret this and most modern federal systems establish an authoritative court to determine the limits and bounds of governmental bodies – in Australia this is the High Court.

Colonial Background

Australia was basically established as an open air prison and the colony of NSW was very much under the control of the autocratic government. NSW and the other colonies began a process of constitutional development to a system of responsible government. That is a system of Parliament that was based on the Westminster System. However, the Australian colonies were still subject to English legislation and courts. It was only in 1890’s that the process of federation gained real momentum, the turning point being Sir Henry Parks Tenterfield speech in 1899. 

The founders of Australia

The founders of the Australian Constitution were white male, colonial politicians. They were generally conservative and were described as belonging to two classes. The first were known as the conservative men of property (Reid, Forrest and Griffith), and the second were known as the men of liberal reform (Deacon, Isaac and Barton). There was also a very a small group of radical liberals that were sympathetic to the growing labour movement (Kingston, Higgins and Isaacs). The only founder was regarded to be associated with the labour movement was Trenwood. 

Scheme of Australian Constitution

There were a number of issues that split the early founders. The first was balancing the needs of small colonies with those of large colonies. The founders were also split between free trade (NSW) and a protectionist regime (Vic). Some delegates were also split as to whether the States or the Commonwealth should have the majority of power in the established system. However, overwhelmingly all of the founders favoured the link to the imperial empire. They also believed in the need to have an integrated economy, the need to have combined defence and the need to have one national identity. 

Aims & Purposes: 

1. Objective of the constitution was to allow the colonies to continue to function as separate entities only subject to the Constitution. 

2. The Constitution outlined the functions and powers of the all the limbs of the new federal government. 

3. The Constitution had to regulate the interaction between the national authorities and state authorities. 

4. The Constitution had to establish free trade among the states and a uniform Australian Customs. This was known as the Australian Common Market.

5. The Constitution also allowed for the protection of individual rights and freedoms.

Distribution of Legislative Power Between Commonwealth and the States

Issue / Problem of Distribution of power: Upon establishing a national Parliament the problem became – what powers should be conferred upon them and what powers would be kept by the states?  

The Australian Expedient: There are two aspects –

(i)
Specific express grants of power are given to the Commonwealth

(ii)
General residual powers remain with the States

(a) 
Source of Commonwealth Legislative Power

As a rough guide, Commonwealth legislative power will follow Commonwealth executive power. Most of these grants of power are found in s 51. The provisions contained in s 51 are express grants of power. The High Court has also found that there are implied grants of power to the Commonwealth (known as the nationhood power) which are derived from its status as a national policy. However, the court interprets these implied grants very narrowly and usually looks to the express powers given in the Constitution.

(b) 
Source of State Legislative Power

Colonial Constitutions generally originated in British Statute, and usually allow for the peace and good government of the colony. Section 106 continues these colonial Constitutions, however, they become subject to the Commonwealth Constitution. Section 107 continues the powers of State Parliaments unless a power has been vested exclusively in a Commonwealth Parliament or has been withdrawn from the Parliament of the State. Section 108 continued to enforce colonial laws. 

(c)
Exclusive Commonwealth Powers

Some powers were given exclusively to the Commonwealth exercisable only by the Commonwealth. This is only a minority of powers and s 52 sets out the express powers granted to the Commonwealth. There are also provisions in s 51 of the Constitution that are exclusive to the Commonwealth. The exclusivity of these powers is established by the nature of the power (e.g. s 51(4) the power to borrow money on the public credit of the Commonwealth and s 51(19) the power of naturalization schemes). There are also express prohibitions against the states that confer exclusive power to the Commonwealth (e.g. s 90 customs and excise). Section 114 provides that the States may not raise their own armies except with the consent of the Commonwealth. 

(d)
Concurrent Powers

Concurrent powers are powers that can be exercised by both Commonwealth and the States. Most of the powers granted to the Commonwealth are concurrent. Section 109 provides that the Commonwealth law will prevail where there is a conflict between Commonwealth and State laws. This provision also provides that the State law will be invalid to the extent of the inconsistency.

(e)
State Residuary Powers

State residuary powers are powers that don’t fall within Commonwealth grants of power. They embrace a large variety of social and economic control. It has been suggested that these residuary powers lie exclusively in the hands of the States but this is misleading because the boundary between Commonwealth power and State residuary power is fluid and dynamic, not rigid. This is because interpretation by the High Court can expand the powers of the Commonwealth. Secondly, the Commonwealth can exploit its express powers to affect matters that might fall within the residuary powers left to the states. Thirdly, the Commonwealth can use its financial strength to affect what is happening within the area of the state residual power under the grants power in s 96.  

(f)
No Gap in Australian Legislative Power

In modern Australia, there is no gap in Australian legislative power. This means that Commonwealth and State powers constitute the totality of legislative powers for Australia. This means that the Commonwealth and States may act together to achieve certain schemes (this is subject to express constitutional limits). Section 51(38) also allows the Commonwealth to legislate, with the consent of the States concerned, matters that would have been under the power of the English Parliament.  

(h)
Commonwealth / State Cooperation

Sections 105A and 51(38) gives provisions to allow cooperation between the States and the Commonwealth.  However, the State/Commonwealth interaction has largely been characterised by conflict rather than cooperation.

Constitutionality of Statutes (Commonwealth or State)

Limits on Commonwealth Power

To test whether a Commonwealth law is valid, you first need to ascertain whether there is some provision in the Constitution specifically authorising the making of that kind of law.  Some of the limits placed include:

· Procedural rules for passing tax and spending laws (ss 53-55)

· No discrimination between States (as geographical areas) in tax and trade laws (ss 51(ii) & 99)

· No taxing on State property (s 114)

· No taking property without just terms (s 51(xxxi))

· No discrimination against States (i.e. the State executive governments) or destroying their capacity to function as governments (Federal implication)

· Weak guarantees of religious freedom and trial by jury (ss 116 & 80)

· Need for elections to be real “direct choice” by the people and the implied freedom of political communication

There are some limits that are placed on both the States and the Commonwealth (e.g. s 92 freedom of interstate trade). In addition to this there are some implied limits on both the powers of the Commonwealth and States to make laws binding on each other. 

Fundamentally in order to check the validity of a Commonwealth Statute it must fit in with a head of power (s51);Attorney-General (Commonwealth) v Colonial Sugar Refining Co
Attorney-General v Colonial Sugar Refining Co (the Royal Commissions case) (1913) 

Facts: 

· Royal Commission Act authorised the Governor-General to have a commission for any purpose, or any public purpose, or for any power of the Commonwealth. 

· A Royal Commission was commissioned to investigate into the sugar industry – including growing the sugar etc. and also the trade and commerce

Held: 

· The Royal Commission had to rely on a head of power. 

· It could not just have a commission on the control of the sugar industry, upon which it did not have a legislative power upon which to legislate 

· The words of the legislative power restricts the power to legislate – i.e. it isn’t a general power.

States Powers not limited by Subject Matter

There is no need to look for a grant of power when considering State laws, though there is a need to look for a connection with the "peace, welfare and good government" of the State if the law is to apply extra-territorially.  These words do not qualify the power – rather they represent a plenary legislative power: Union Steamship Co v King (1988)
You do not need to check a State law to see if it is supported by a head of power, but you do need to check whether:

It infringes one of the prohibitions in the Commonwealth Constitution which, although expressed generally, tend to apply particularly to the States, such as:

· s92: freedom of interstate trade and commerce and intercourse;  

· s117: right of a citizen of one state to not be discriminated against another

It infringes a prohibition applying specifically to the States, such as:

· s114: state not to raise taxes against Commonwealth property of any kind, nor to raise defence forces

· s115: state not to print money

or relates to a topic which the Commonwealth Constitution reserves as exclusive to the Commonwealth, such as:

· s52: exclusive powers relating to the public service, seat of government and other areas in the constitution 

· s90: exclusive control of customs etc.

It is contrary to some binding ‘manner and form’ provisions

If it purports to apply outside the states, whether the subject matters has a sufficient connection with the State

Even if it is prima facie valid, whether it is inconsistent with a valid Commonwealth Law, s109

Part 1B: General Principles of Interpretation Commonwealth Constitution

Scope of Commonwealth Legislative Power and Characteristics of Acts

(a) 
Need for a ‘Head of Power’

For the Commonwealth to pass a law, there is a need for that law to be authorised by a head of power conferred on the Commonwealth through s 51; Attorney-General (Commonwealth) v Colonial Sugar Refining Co. This case spells out the idea that the Commonwealth Parliament is a Parliament of enumerated powers which means that a Commonwealth head of power must be found to justify a Commonwealth law.

(b) 
Characterisation/Classification

This is a consequence of the Commonwealth Parliament of express limited power. It means that if there is an attempt at Commonwealth law making, the law must be able to be classified or characterised in one or more of one of the Commonwealth heads of power.
This is a flexible notion and open to judicial interpretation. However, the High Court has always said that the Commonwealth law must have a real connection with the head of power; it cannot be too remote or indirect (the link has also been described as not being able to be insubstantial, tenuous or distant).   

In regard to characterisation, a law may have more than one classification. There are two approaches to this. 

· The first is primary characterisation, that is: what is the law’s primary or dominate character?  The High Court has rejected the doctrine of primary characterisation.

· The current approach is the doctrine of multiple characterisations, which allows the law to have more than one character. 

· This means that it is sufficient if one of those characters falls within a Commonwealth head of power (Fairfax v Commissioner of Taxation). 

Important to note it doesn’t matter if the power is exercised for a motive or objective unrelated to the head of power. 

	Fairfax v Commissioner of Taxation

· An exception from taxation was made if investment was made in certain Commonwealth Government Securities
· The Commonwealth was using its tax power in s 51(2) to promote investment in government securities
· It was argued that in reality the law wasn’t with respect to taxation as it was a law made with respect to Commonwealth securities
· The HC rejected this argument saying that purpose was irrelevant
· The legal effect of the law must be examined and in this case the law imposed tax
· Such a law is a law with respect to taxation
· This is illustrates the legalist approach the court has taken with respect to classifying a law made under Commonwealth heads
· The court will examine the practical operation of the law


	Murphyores Inc v Commonwealth
· Customs regulations were made up by the Commonwealth under the Customs Act and they relied on the trade and commerce power in s 51(1)

· The regulations required that permission to export had to be required from the Commonwealth minister

· The minister refused to export mineral sands from Fraser Island pending the outcome of the environmental impact

· It was argued that this was not a law to do with overseas trade and commerce it was a law regarding the environment

· The HC rejected this argument commenting that this law deals with the export of goods

· They stated that export is at the heart of overseas trade and commerce

· They noted that there were no limits placed on the Commonwealth’s ability to regulate overseas trade and commerce

· Mason CJ commented that it was enough that the law dealt with the topic and it didn’t cease to deal with that topic just because factors extraneous to that topic were taken into consideration

· The court concluded that it was irrelevant that the Commonwealth was considering the environment

· Mason CJ commenting that ‘it was far too late in the day to say that a law should be characterised by the motives which inspire it or the consequences that flow from it’


(c) Broad Interpretation of Powers

Commonwealth legislative power is to be interpreted broadly, so as to give some flexibility to the document to deal with varying conditions: Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908), was affirmed in the Engineers Case.  The words ‘peace, order and good government’ in s51 suggest a plenary ambit to the powers enumerated in s51.  The High Court has expressed some deference in the Commonwealth parliament being able to define its own duties, to give power to the idea of a developing nation.  A similarly broad approach to expressing the Commonwealth powers has been given to some of the guarantees within the Constitution.

Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908):  

Facts: 

· Victorian Coal miners union attempted to get their industrial complaint arbitrated by the Commonwealth Conciliation and Arbitration authority. The mining union existed only within Victoria. The union’s involvement was challenged by mining companies. 

Held: 

· Even where a union only had members in one state, they could still be involved in a trading or industrial dispute involving one or more states. 

· O’Connor J: The constitution is broad and general in its terms, and should be construed thus – should apply to the varying conditions with the development of the community may involve. 

· The constitution should therefore be interpreted broadly.

Engineers Case

Facts: 

· Amalgamated Society of Engineers (trade union), wanted to use the Commonwealth Arbitration Court to try and gain concessions for their members from 844 employers across the country. 

· Among the employers were WA government associations – such as the West Australian State Implement and Engineering Works and the West Australian State Sawmills.

· Legal argument: 

· The WA organisations objected that the arbitration court couldn’t apply to them as employers, as they were state authorities 

· Held: per Knox CJ, Isaacs, Rich and Starke JJ, with whom Higgins J agreed (Gavan Duffy J dissented)

· The interpretation of the constitution must rest on the actual words of the constitution itself – no implication was to be drawn upon ‘necessity’ from the Constitution. 

· Followed the original rules of English statutory interpretation – where the language of the Act is to be considered, along the rules of construction: Vacher & Sons Ltd v London Society of Compositors [1913] AC 107 @ 118

· Powers were also to be instigated broadly, as how they were written

(d)
 Other Interpretative Matters


(i)
Attitude to precedent

The HC has never felt itself strictly bound by its own decisions.  This applies in Constitutional cases at least as strongly as in other areas; Street v Queensland Bar Association 


(ii)
Fixed vs. evolving meaning of words

There is a tension in statutory interpretation between giving a word or phrase the meaning which it had when enacted or the meaning which it has now.  The Court has vacillated between these approaches in Const. Law:


(iii)
Relation of grants of power to each other

Since the Engineers' case the Court has generally said that no implications limiting the scope of one head of power should be drawn from the presence of another - but express limitations in one grant have in some cases been given effect to limit other powers (eg, the acquisition of property "on just terms" which we will study later).


(iv)
Use of Convention Debates

In the last two years there have been a number of cases in which the Court has considered the Debates at length in order to ascertain the underlying purpose of a provision of the Constitution 


(v)
Citation of American cases

In the last few years the Court has been again paying great attention to American comparisons in the drafting and interpretation of the Constitution - although the American precedents are of course only of some persuasive value and are not necessarily applied.  You will see examples later in the course.

Judicial Attitudes

(i) 
Legalism v Practical Effects

It is probably accurate to say that the court is legalistic in characterising Commonwealth laws, less so in interpreting powers and not at all in interpreting and applying prohibitions.

(ii) 
Attitudes of different Justices

Different judges have different personal opinions and these come forward in the interpretation of the constitution. Some are as follows:

· Centralism vs. states’ rights

· Conservative vs. Radical/reformist

· Interventionist vs. Parliamentary-supremacist

However as a whole it could be said that the High Court has generally favoured the Commonwealth in interpretation as most of the important powers (taxation and defence) are contained within their scope.

Power over ‘Incidental Matters’

(i)
Express Source

A Commonwealth power in s 51 has an incidental aspect. There are two sources of this incidental power. The so called express incidental power contained in s 51(39) which gives the Commonwealth ‘powers incidental to the execution of any power vested in the Commonwealth Parliament or the government of the Commonwealth’.

(ii)
Implied Incidental Power

The implied incidental power is derived from the common law and the US constitutional theory. The US theory states that where there is a power in respect to some purpose, things in respects to that purpose are also caught.

Even without s 51(39) each of the express grants of legislative power would include the power to legislate on incidental matters: Le Mesurier v Connor (1929) 42 CLR 481; Crespin & Son v Colac Co-operative Farmers Ltd (1916) 21 CLR 205.
However s 51(39) is the most significant source and is often relied on for matters and provisions relating to the executive and the judiciary. It must be remembered that s 51(39) is an ancillary or attendant power and therefore needs a primary grant of power to operate: Pharmaceutical Benefits case (1945) 71 CLR 237.

There is no clear rule for when a law will be validity made under an incidental head but it appears to be a question of degree. It has been stated by Dixon CJ that there will always be room for sharp differences of opinion in the recognition of a reasonable connection: Burton v Honan
Examples of where there was an incidental power accepted: Burton v Honan; Jumbunna
Therefore the to be a law under an incidental power the law must be

a) Attendant – Has to attach to some main grant of power: Pharmaceutical Benefits case

b) Proportionate – The law cannot be out of proportion to the main grant of power: Burton v Honan
c) Purposive – Has to be for the purpose of the main power: Le Mesurier v Connor
d) There is no need for an existing statute on topic.
Case Examples:

Le Mesurier v Connor (1929)
· Federal officer appointed as Registrar of Bankruptcy for the Supreme Court of Western Australia

· s18 of the Bankruptcy Act (Commonwealth) purported to make the register part of the organisation of the state court by giving him/her power to issue bankruptcy notices

· complainant was served with a bankruptcy notice under the Act and challenged the power of the registrar to issue the notice on behalf of the court

· question was whether this came within the incidental power under s51(xxxix) to make laws incidental to the power of the federal judicature (under s77)

· specifically question was whether Commonwealth parlt constitutionally competent to regulate state courts vested with federal jurisdiction in this way

Knox CJ, Rich, Dixon JJ (Isaacs and Starke JJ dissenting)

· s77 creates legislative power in the Commonwealth to invest state courts with federal jurisdiction, and the implied incidental power gives power to make laws to give effect to that power

· power is to confer extra jurisdiction on a court already constituted under state law

· act of changing the constitution of the court (by adding registrar) or the organisation through which its powers are exercised is outside the scope of the power of s77 (and rather is aimed at creating a federal organisation)

· implied incidental power is power to legislate on everything incidental to the main grant of power (and is found from the grant itself)

· s51(xxxix) confers a power to legislate on matters that are incidental to the execution of the main power 

· s51(xxxix) also does not support the provisions in the Act because s77 contemplates a grant of jurisdiction to an existing court and it cannot be said that the organisation or constitution of the court is incidental to the exercise of that jurisdiction granted
Burton v Honan (1952) 

· cause of action brought under Sale of Goods Act (Qld) on basis that seller did not pass good and clear title of a motor car

· the motor car was good forfeited under s229 of the Customs Act 1901 (Commonwealth) as the importer had made false statements about the circumstances under which the car was imported from the US

Dixon CJ (with whom Webb, Kitto and McTiernan JJ agreed)

· implied incidental power includes all matters that are reasonably necessary for the fulfilment of the legislative power over the subject matter

· s51(xxxix) relates to matters which arise in the execution of the powers vested in the legislature, executive and judicature under the constitution

· agreed by parties that forfeiture often a feature of customs legislation, but applicant claimed the fact that innocent parties could have their goods forfeited, even in proceedings they were not a party to put the legislation outside the incidental power

· incidental power is a question of degree, must always remember that policy is irrelevant and once a law is within Commonwealth power, the actual provisions are not a matter for the judiciary

· must be reasonable connection between law and subject matter of power it is claimed to be incidental to

· held that the customs act provisions were incidental to the exercise of both the trade and commerce power and the taxation power

Part 1C: Severance

The doctrine of severance stipulates that when only a part of a statute is invalid the remainder of the statute is also invalid. This is the common law position and has been reversed in Australia through severability clauses. There are general severability clauses in s 15A of the Acts Interpretation Act (Commonwealth). This provision creates a rule of construction, whereby unless there is a rule to the contrary the provisions of the statute are to be taken as independent of each other.

(a)
Divisible Severance

Divisible severance is known as the ‘blue pencil test’. Under this test, a part of the Act may be crossed or struck out without taking meaning away from the rest of the Act, to leave the valid part behind; R v Poole as applied in ANA v Commonwealth.  

(b)
Distributive Severance – Reading Down

The Court has traditionally been more reluctant to read words of a statute down than to simply sever out some words, sections, or Parts of an Act.  

Court may refuse to read down if it cannot find "a standard on the face of the Act" to give it some guidance as to what valid operation Parliament would have intended it to save Pidoto v Victoria (1943). In that case per Latham CJ at 108-110 stated That is, the law itself must indicate a standard or test that must be applied to limiting itself or make it clear as to which HOP allows them to make the law & make it clear in the Act what HOP it has relied on

However, where the Court can find evidence that Parliament meant some generally expressed words to have a "distributive effect", it may read them down: R v Poole; Ex parte Henry (No 2) – HC did read down the meaning of ‘aerodrome’.

Recently the Court has gone to remarkable lengths to save Acts from invalidity: Love v Attorney-General (NSW) (1990) 90 ALR 322.

Australian National Airways v Commonwealth (1945):

Facts: 

· Where the Commonwealth was attempting to legislate for the creation of an airline company, which would act as a virtual monopoly. 

· Australian National Airways argued the Commonwealth legislation would create a monopoly, and couldn’t be severed. 

Held: 

· Part IV was the offending provision, was consequential on the operation of Part II, which was an essential part of the Act. Part IV could be severed from Part II.

R v Poole; Ex parte Henry (No 2) (1939): 

Facts: 

· Where aeroplane regulations was signed in an international agreement in Paris in 1919, where regulations where made over flying in an area not reserved for departures and landings, against legislation but not against the convention. 

Held: 

· The Act was given a distributive application, and therefore could be read down.

In order for severance to be applied, the court stipulates that there must be an intelligible law capable of working effectively with the invalid components removed. Furthermore, the severance can’t be such as to create a substantially different law.  

It should also be noted that the court has been reluctant to ‘read down a law’. The court will not read down if there is no intention on behalf of Parliament that it was intended that the law would operate fully as express. In Pidoto v Vic the court said that ‘the law has to indicate a standard or test which may be applied for the purpose of limiting and thereby preserving the validity of the law’.

Pidoto v Victoria (1943) 

· Where regulations relating to the war also extended to those being done for any reason whatsoever, and we held to be outside the power.

· To read down the legislation in this case would amount to a re-wording of the intention of the legislature, and therefore could not be done.

Part 2: Trade and Commerce Power

Element 1: Identify the relevant provision

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:

(I) Trade and commerce with other countries, and among the States;

Element 3: Brief Introduction

To determine whether a law fits within s 51(i) requires two considerations:

· Does the law fit within trade and commerce?

· Does the law fit within interstate or international (overseas/with other countries)?

The court has adopted a relatively open view of the concept of trade and commerce, but insisted on a sharp distinction between interstate and international trade and intrastate trade.

Element 4: Is the subject matter part of Trade and Commerce?

“Buying and selling are the very heart of trading” (St George County Council per Stephen J)

Crown & Trade Practices Tribunal Ex parte St George County Council

· Whether CC was a trading corp.  

· CC bought electricity in bulk from NSW Electricity Commission and on sold to consumers.  

· Legislation that set up CC said it had to supply it as cheap as possible (no profit motive).  

· CC had to supply to all at the same rate on same terms.  

HELD

· was a trading corp.  No profit motive & no discriminating terms doesn’t make a difference

Trade includes

(i) The act of transporting or delivering for reward (Australian National Airways v Commonwealth)

Aust National Airways v Commonwealth

· ANA Pty Ltd challenged the validity of the Government Airline Act on the basis that the trade and commerce power did not give the Commonwealth the power to engage in interstate trade and commerce

· ANA Pty Ltd argued that the power did not authorise the Commonwealth to engage in transporting people (even if those people are not engaging in transporting)

· Dixon J held that the trade and commerce power did give the Commonwealth the power

(ii) Activities preliminary to trade (W & A McArthur v Qld per Knox CJ, Isaacs and Starke JJ)


“All the commercial arrangements of which transportation is the direct and necessary result form part of ‘trade and commerce’. The following are all, but not exclusively part of this class

· Mutual communings

· Negotiations, verbal and by correspondence

· The bargain

· The transport and the delivery

The preliminary mutual communings, negotiation and bargaining oral or written.  McArthur
W & A McArthur v Qld

· Government Gazette provided that the price of calico fabric was not to exceed the specified price

· A company challenged the Qld law on the basis that it breached s 92 – freedom of trade and commerce

· It was held that the trade and commerce power extended to all activities preliminary to trade

· Therefore, the Government Gazette was allowed to place the restriction on fabric price

(iii) Trade and commerce covers intangibles as well as the movement of goods and persons, the supply of gas, transmission of electric current (electricity), visual signals, transportation, traffic, movement and communication (Bank Nationalisation case)

(iv) Profit element is not essential, but if it is present, it will suggest that the activity is with respect to trade or commerce (St George County Council)

The Commonwealth might be able to control steps preceding or following export which are so closely connected (e.g. production or manufacturing) that the trade and commerce power (s 51(i)) extends to control these steps, even though those activities are not, of themselves, part of trade or commerce. However, simply because the activity is an ‘essential preliminary condition’ does not automatically mean that it is within the trade and commerce power; they may be in certain circumstances (Grannall v Marrickville Margarine)

Grannall v Marrickvill Margarine

· Dixon CJ in explained:

· s 51 extends to allow the Commonwealth in some cases to regulate manufacture or production, where there is a direct connection for effectuating something within the heart

· The words ‘with respect to’ require a relevance to or connection with the subject assigned to the Commonwealth.

· Every legislative power carries with it authority to legislate in relation to acts, matters and things the control of which is found necessary to effectuate its main purpose.

· Thus, carries with it power to make laws governing or affecting many matters that are incidental or ancillary to the subject matter.

Are Professionals involved in Trade?

Case law tends to suggest that professionals (e.g. lawyers, doctors, accountants etc) are not engaged in trade or commerce. Note that the following cases do not concern constitutional law –

· Dentist was not found to be a trader: R v Small Claims Tribunal, ex parte Gibson
· Consulting Construction Engineers supply services in trade or commerce: Bond Corporation v Theiss Contractors

· Lawyers found to be engaging in trade or commerce (lawyers will however remain largely immune as they are rarely in interstate trade): Goldfarb v Virginia State Bar (US Case)

· Australian Red Cross was not a trading corporation but the RPA Hospital was found to be a trading corporation: E v Australian Red Cross 

· Universities were trading corporations: Quickenson v O’Conner 

Element 5: Is the trade with other countries or other states?

It is ONLY interstate and international trade and commerce which falls under the ambit of s.51 (1) (as opposed to INTRASTATE or local trade or commerce).  Therefore, a Commonwealth law which affects interstate trade will be valid.

Element 5A: ‘With other countries’ (international)

The power given by s 51(i) enables the Commonwealth to “prohibit, regulate and control the importation and exportation of goods” for any purpose, importation and exportation: (Murphyores Inc v Commonwealth)

Murphyores Inc v Commonwealth

· Regulations prohibited the export of mineral sands from Australia except with the approval of a Commonwealth Minister = heart of power

· Minister would made it clear that he would deny approval if the extraction of the concentrates would damage the environment of Fraser Island

· Murphyores held a mining lease obtained by the Qld Government over Fraser Island

· Murphyores applied export approval prior to commencing mining operations

· Murphyores sought an injunction against the Minister and a declaration that the Minister could not consider environmental issues when deciding whether or not to approve the export proposal

· The validity of a Commonwealth law was to be assessed by the legal operation of the law – by what the law commanded or prohibited (e.g. export unless approval)

· Regulation prohibited export of a commodity and that prohibition determined the character of the law as one with respect to trade and commerce with other countries

· Once the approval was within the heart, reasons for withholding approval irrelevant

· Therefore it is irrelevant that the criterion has little or no relevance to trade and commerce

· It is enough that the law deals with the permitted topic and does not cease to deal with that topic by a factor extraneous to the topic may be taken in account in the relaxation of the prohibition

Element 5B: ‘Among the States’ (interstate)

· If the law applies to transport, anything that crosses a border is interstate trade and commerce

· The movement of intangibles (like credit) across borders is interstate commerce (Bank Nationalisation Case)

· Where the law applies to the making of a contract (c.f. delivery), the contract must (expressly or by necessary implication) contemplate delivery across a border (W & A McArthur v Qld)

· There is a need for an express stipulation or necessary implication that goods are to come from interstate for it to be interstate trade and commerce.

· A business in two States is not necessarily doing trade or commerce among the States (Hospital Provident Fund v Victoria)

Hospital Provident Foundation Case 

· a medical insurance co was doing business in Victoria and the riverena district in NSW, but the business in Vic is all in Vic and the business in the riverena district is all in the riverena district.

· HELD: 

· not interstate trade because K of insurance didn’t expressly require that payment be made across state borders.  

· Court noted there would be movement of officers and funds and communications, proposals & claims etc. but no interstate trade.  

· The essential business of the coy which is entering into insurance K’s and making payments on claims occurred within Vic.  

· Court said there may be several state businesses but no trade between states

· Irrelevant that proceeds travel interstate as money taken from consumer and services provided to consumer purely within one state

· Transfer of profit interstate is interstate trade and commerce but sale that proceeds originated from is not necessarily interstate trade and commerce

· HCA stressed that the distinction drawn by the Constitution between interstate/overseas T & C and intrastate T & C must be maintained

Street v Qld Bar Association 

· a Barrister who takes some briefs in Sydney and some briefs in Brisbane is not really in interstate trade or commerce

· the matters in which he acts in Sydney are purely NSW matters and the matters on which he was going to act in Brisbane were Qld matters.  

· The fact that he travel interstate to participate in the matters does not make acts of interstate trade or commerce

W & A McArthur v Qld

· the Sydney coy, with no warehouse or stocks of calico in Qld, conducted its business in Qld through sales reps who would enter into agreements of following types which included:

· agreements to sell goods of particular description sold by the company to be delivered in Qld; or

· agreements to sell goods of that description but stipulating that goods are to be dispatched from Sydney warehouse and delivered to purchasers in Qld.

HELD

· Only (b) type agreements held to be within scope of s 92 as, in case of others, the K could have been affected entirely within Qld.  

· Need express stipulation or necessary implication that goods to come from Sydney for it to be interstate T&C.  

· Can be so even if arises out of intrastate agreement.

· A deal that MIGHT result in movement of goods across borders is not enough – must be by express stipulation or necessary implication

Element 6: Characterisation

The heads of power in s 51 are said to be made up of the:

· Heart of power; and

· Incidental matters (the “periphery” of the power).

Element 6A: Heart of Power

· A law is in the heart of the power if it is a law directly “with respect to” the power.

· If the rights, duties, powers [or] privileges that the law changes, regulates or abolishes relate to the power, then the law is one with respect to that power (Fairfax v Commissioner of Taxation)

· e.g. duties – “all dried fruits for export must contain 50% bananas” would fall squarely within the heart of s.51 (1).  It imposes an obligation or duty to export particular amount of a good.  To export is within the heart of “overseas” trade and commerce.

Fairfax v Commissioner of Taxation

· Legislation was about promoting, encouraging or compelling certain types of investments

· The legislation was challenged on the grounds that the law was not about increasing revenue

· The court held that the fact that the legislation was about encouraging investments was irrelevant

· It is necessary to look to the effect of the law, not the purpose of the law

· When applying this test, it was found that the legislation was about taxation

· Note that this case is not about the trade and commerce power – it just provides authority for the proposition that a law is in the heart of the power if it is directly “with respect to” the power

Laws at the heart of the trade and commerce power: The following laws are considered to be at the heart of the trade and commerce power –

(i)
If law concerning something outside Commonwealth head but related to Trade and Commerce– Prohibiting Trade and Commerce

The facts of this case are similar to Murphyores in that the Commonwealth was regulating the export of mineral sands. The minister would not allow export due to environmental reasons; it was argued that Minister could not consider environmental issues. The court held that because the regulations concerned export and because this is at the heart of the power the reasons for withholding were irrelevant. Like that case here the power behind the law is T/C therefore even though [doing something for other reasons] because [export etc] goes to the heart of T/C the law will be valid:  Murphyores.

(ii)
Laws regulating trade and commerce

The Commonwealth can make laws to regulate trade and commerce:


(a)
Who can be employed?

In Huddart Parker the HC held that the Commonwealth Parl could use the trade and commerce power in order to give preference to union members for employment in loading or unloading ships involved in interstate and international trade


(b) 
Conditions of work

In R v Foster it was held that where the conditions of employment in the stevedoring industry were related to interstate or overseas trade they would be within the power of the Commonwealth.
Huddart Parker v Commonwealth

· HCA held that the Commonwealth Parliament could use the trade and commerce power in order to give preference to union members for employment in loading or unloading ships involved in interstate and international trade

· Legislation was valid because ‘it directly regulates the choice of persons to perform the work which forms part of or is an incident in interstate and external commerce’

R v Wright; Ex parte Waterside Workers Federation

· High Court confirmed the validity of parts of the Stevedoring Industry Act, giving the Court of Conciliation and Arbitration authority to prescribe conditions of employment in the stevedoring industry

R v Fosters; Ex parte Eastern & Australian Steamship Co

· Windeyer J – under the trade and commerce power the Commonwealth Parliament could regulate the conditions of work of persons working on board ships engaged in Australian interstate or overseas trade and commerce

(iii)
Commonwealth participating in interstate or overseas trade or commerce.


(a)
Setting up a Commonwealth Commission
 A similar situation arose in the Airlines Nationalisation Case. In that case the court endorsed the ANA Act 1945 which established a statutory commission with a power to operate an air services between states and territories. The HC held that this was within the T/C power as long as the flights operated between states or overseas. Similarly in Shipping Commission Case it was held that the Commonwealth had the power to set up a Shipping Corporation to engage in interstate or o/s trade and commerce.

Airlines Nationalisation Case 

· Although the Commonwealth failed to nationalise the other airlines they were told by the judges that they did have the power to set up a national airline as long as it stuck to interstate or overseas flights under s.51(i). 

Shipping Commission Case 

· It was held that the Commonwealth has the power if it wants to, to set up a Shipping Corporation to engage in interstate or o/s trade and commerce.

(iv)
Dealing with manufacturing process
Here the act purports to regulate the manufacturing process of a product that is destined to be shipped overseas or interstate. In Grannall v Marrickville the manufacturing process itself was not considered to be Trade and Commerce even if the products were destined to be shipped there. Therefore this law would not fall under the heart of the power, it is merely preparatory to it.

(v)
Regulating of intrastate contracts with interstate contracts

A similar type situation arose in Redfern v Dunlop Rubber. In that case the Commonwealth legislation was regulating interstate contracts that were inseparable from intrastate contracts. An argument was raised against the power of the Commonwealth to do this. The HC held that it did not matter that some interstate trade activities related to other matters. Menzies J based his reasoning on the fact that there was a single agreement regulating all aspects of intra/inter State and overseas. His honour held that it was within the power to prohibit or regulate acts which relate to intra state Trade and Commerce if the also relate to interstate or overseas trade and commerce: at 221
(vi)
Laws protecting interstate and overseas trade and commerce

The Commonwealth can make laws interstate and overseas trade or commerce (e.g. s 45D(1A) Trade Practices Act) as applied to overseas trade (Seamens’ Union v Utah Development).

Element 6B: Incidental or ancillary power

For the law to be within s.51(i) the Commonwealth would have to show that the law is, despite not falling within the heart of the power, one “with respect to” interstate or overseas trade and commerce.

This arises where the law at first sight appears to have nothing to do with “interstate or overseas trade and commerce” either because:

1. It does not fall directly within what is “trade and commerce” (e.g. manufacturing)  OR

2. because the thing or activity, while falling within the description of trade and commerce, does not appear to be “interstate” or “overseas” trade and commerce.

Therefore there are three ways in which the Commonwealth can get a law into the periphery, providing:

1. The law is incidental to that power; or

2. The law is substantially connected with that power; or

3. The law has a causal or direct effect on that power.

(i)
Where the law concerns pre-export manufacture or production
In Grannall v Marrickville it was held that the Commonwealth can legislate “with respect to” interstate and overseas trade and commerce which allows it to regulate matters or things that are necessary for effectuating something within the heart of the power. This is known as Vertical Integration of T&C.

The application of Grannall came in Noarlungra Meat. The facts of this case similar to ours. In that case the Commonwealth regulations prohibited the export of meat not slaughter in accordance with the regulations. This was clearly within the heart of the power. The regulations also stated that all premises used for the slaughter of meat for export were to be carried out in accord with the regulations.

Fullagar J held that the s 51(i) extended back to include power to control the quality of export commodities. However his honour stressed that the process on the facts was identifiable and clearly distinguishable from the domestic market.


(a)
If process for export distinguished

In our case the product for export is clearly separate from the product for domestic use. Applying the decision in Noarlungra Meat here it would be within the Commonwealth power to regulate.  The law would be within the incidental aspect of s51(i).


(b)
If process for export intermingled with process for domestic use – one production line

The facts of our case are more problematic than Noarlungra Meat as the production for the [product] for domestic use is intermingled/one and the same as the process for export/interstate trade and commerce. This situation was considered in Swift Aust v Boyd. In that case it was stated that integration would make essential regulation of all activities, lest the quality of the meat for export be prejudiced by slaughter of meat for home markets.

This reasoning was adapted in Redfern v Dunlop Rubber. In that case the Commonwealth legislation was regulating interstate contracts that were inseparable from intrastate contracts. An argument was raised against the power of the Commonwealth to do this. The HC held that it did not matter that some interstate trade activities related to other matters. Menzies J based his reasoning on the fact that there was a single agreement regulating all aspects of intra/inter State and overseas. His honour held that it was within the power to prohibit or regulate acts which relate to intra state trade and commerce if the also relate to interstate or overseas trade and commerce: at 221
Applying that reasoning to our facts, here the Commonwealth could regulate as it is connected/interrelated to interstate, or overseas trade and commerce

O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 

· N owned meatworks and slaughtered for domestic & overseas sale.  

· N met Commonwealth statutory license requirements but not state requirements

· Prosecuted under state act for slaughter of lambs (all for export) without state licence  

· N argued that as they were registered under Commonwealth law and the Commonwealth law prevails over the state law by s109, they could not be prosecuted under the state act for not holding a state licence   

HELD

· That within every grant of power under the constitution there was a Commonwealth power to legislate and control those matters, which if the Commonwealth could not control, would render the core power ineffective

· Power for trade and commerce includes the power to control the quality of goods for export 

· Extends to a power to control any matter which “may affect beneficially or adversely the export trade of Australia in any commodity produced or manufactured in Australia” – as this is the legitimate concern of the Commonwealth

· Would extend to grade and quality of goods, and packing, get-up, description, labelling, handling etc

· Anything that might reasonably be considered likely to affect an export market (by developing or impairing it)

· This control may not be achieved by setting standards and inspecting at point of export – the Commonwealth may have to go back further into “the factory or the field or the mine”

· ”slaughter for export” is objectively different to “slaughter for home consumption” due to different slaughtering, freezing and packaging procedures (fussy importers eg. Iran, the US)

· Stated that the same reasoning may not apply to other commodities eg. wheat etc as “sowing wheat for export” may have no “objective” element

· Thus, Commonwealth regulations within power under s51(i)

· Commonwealth held to “cover the field” and thus the state act was inconsistent (decided 3:3 and so Dixon CJ had casting vote [s23(2)(b) Judiciary Act 1903 (Commonwealth)] and held acts inconsistent)

Crowe v Commonwealth

· HCA held that the Dried Fruits Export Control Act regulating the sale or disposal in the United Kingdom of dried fruit exported from Australia is supported by s 51(i)

· The sale and marketing of the goods abroad constitutes a typical and essential part of international trade

· The Commonwealth power does not cease on export

(ii)
Where law dealing with post export
Here the Commonwealth is regulating the first sale after the product has crossed the border. In North Eastern Dairy v Dairy Ind stands as authority that where importers bring their own goods over a border then the next sale is considered to be interstate trade and commerce. 

(iii)
If the Commonwealth is seeking to regulate transport – air travel

The regulations here seek to regulate the aircraft. The facts of our case are analogous to Airlines of NSW v NSW. In that case the Commonwealth issues regulations requiring

· Aircraft to have a licence

· The D-G when issuing a licence to have regard to air safety, efficiency and regularity.

It was argued that this was outside the scope of s51(i) as it regulated all aircraft. The court held it was reasonably incidental. Kitto J stated that because the law in regulating intrastate activities, protects international and interstate operations against interference it was it fell within s 51(i). 


(a)
If transport method not a aircraft 

Kitto J in Airlines of NSW emphasised that a distinction between interstate and intrastate activities must be maintained however he said that as a means of T&C aircraft, because of the speed, sensitivity to error, weather and other aircraft was sufficient to justify the law. Here a [bus] is not like a plane in any respect and therefore the distinction between intra and interstate operations would be maintained in our case and the law would not be incidental.


(b)
Where law dealing with an economic aspect

Here the law’s purpose is to increase economic viability/ efficient, competitive and profitable conduct of the air service. The Commonwealth would be seeking to argue that like in Airlines of NSW the economic aspect if airline travel also is incidental to s51(i). In that case Kitto J cautioned against the extension of this reasoning to economic considerations.

Our facts are similar to those in WA Airlines. In that case the HC considered the validity of legislation authorised efficient, completive and profitable conduct for TAA. In order to reduce costs TAA operated a route interstate before crossing the border. The HC held that the authority to do this was invalid as the only connection between interstate and intrastate activity was economic. The court endorsed Kitto J view.

Murphy J raised a strong dissent stating that the distinction limited the Commonwealth wide scope of power and kept the pre-engineers ghosts walking. However in Airlines Kitto J said that such approach would erode federalism.

Element 7: Intrastate Trade and Commerce

The Commonwealth power can reach into intrastate trade or commerce when there is a real connection with interstate or international trade and commerce; where the two are so intermingled (R v Burgess; Ex parte Henry).

R v Burgess; Ex parte Henry

· Latham CJ – would depend upon proving that foreign and interstate trade and intrastate trade were so intermingled that the Commonwealth could not regulate the former without regulating the latter

Swift Australia Co Pty Ltd v Boyd Parkinson

· This case involved regulations regarding the processing of meat

· The State Act prohibited the slaughtering of poultry for eating without a license

· Swift was prosecuted for failing to obtain a license

· Swift argued that the law was invalid on the basis that it was inconsistent with the Commonwealth law (s 109)

· The Commonwealth could regulate the whole of a commercial activity where that activity was so organised by the trader that the international or interstate aspects could not be separated from the intrastate aspects

· e.g. where a producer of a commodity for export and the local markets (intrastate) operated a single production line placing all items of the commodity into stock

HELD

· by Dixon CJ, McTiernan, Kitto, Taylor, Windeyer and Menzies JJ that the Commonwealth regulations were only intended to cover processing of poultry for export/interstate trade and thus no inconsistency

On the s51(i) issue:

· Dixon CJ, Kitto and Windeyer did not refer to the issue

McTiernan J

· that the regulations were not within power because the distinction between interstate and intrastate T & C would not be maintained

Menzies, Taylor and Owen JJ 

· that the regulations were within power where a factory had mingled output

· That for export standards to be maintained, Commonwealth must have power to control the whole factor  

· The Commonwealth can regulate all aspects of meat/poultry works where there is no separate production line for output intended for the local market

If there is an SINGLE agreement that covers dealings which may be done within one State and dealings which may be done between that State and others then the Commonwealth can regulate that activity (Redfern v Dunlop Rubber).

Redfern v Dunlop Rubber Australia Ltd (1964)

· There was an agreement between the manufacturers of motor vehicle tyres, by which they agreed not to supply their produce to a retailer who was selling tyres at a discount

· They were prosecuted under s4(1) of the Australian Industries Preservation Act (Commonwealth) which prohibited restraint of trade contracts

· Some manufacturers had factories producing tyres only in Victoria, where the retailers was, and argued before the HCA that s4(1) could not apply to them as within intrastate trade

· Other manufactures involved had interstate factories

HELD  

· The trade and commerce power could be used to regulate contracts with respect to interstate trade even if they also related to intrastate trade

· Power can only extend in this way where the intrastate trade and commerce is inseparably connected with the interests trade and commerce

· Recognised that some commercial activities have a composite character and Commonwealth cannot only regulate the interstate parts of them

· Integrated character may derive from way persons set up their business – ie the manufacturers here did not split up their contracts into refusals to supply from their Victorian and interstate factories

Airlines of NSW No. 2

· Regulations regarding Licensing system covering ALL air navigation

· 198 – prohibited use of unlicensed aircraft

· 199 – Allowed to consider matters concerned with safety, regularly and efficacy of air navigation when issuing License to intrastate airline.

HELD

· Both were within the incidental area of s.51(I) because they protected against danger of physical interference with interstate operations.  Otherwise they would not be able to effectively regulate overall interstate and overseas airline travel (ie use same airports etc)

· Able to control safety aspects of intrastate – air traffic unique

· Must consider the nature of the activity.

Element 8: Economic Considerations

· Intra state activity cannot be brought within the reach of s 51(i) as a result of some economic relation or some economic effect between that activity and overseas or interstate trade

· Kitto J in Airlines of NSW v NSW (No 2) said that while the Commonwealth could regulate physical interference with interstate trade (ie air safety) it could not regulate economic effects or interferences with interstate trace (ie profits or losses or making certain routes more profitable)

· The Commonwealth can’t authorise carriage within a State as part of interstate flights for economic reasons

A-G (WA) (ex rel Ansett Industries) v Australian National Airlines Commissions (WA Airlines Case) (1976) 138 CLR 492 

· s.19B allowed the Commonwealth to transport passengers or goods between 2 points in one state

· This was because it lead to efficient, competitive and profitable conduct of the business of the Commonwealth.

HELD

· Invalid under s.51(i) BUT valid under s.122

· If they wanted to fly Perth-Kalgoorlie-Adelaide, this is part of an interstate flight and the P-K part being intrastate is not directly within the Commonwealth power and the majority held that there is not sufficient connection with the interstateness.  

· BUT can authorise carriage within State as part of State-Territorial flight for economic reasons.  S.122 Power is more plenary

TWO distinctions to be drawn:

1. Where talking about interstate flights - the Commonwealth can regulate intrastate aspects if it relates to safety but they can’t regulate economic aspects or give themselves an economic advantage, simply for profitability.

· This distinction evaporates when not talking about State-to-State but talking about State-to-Territory.

2. Commonwealth can authorise carriage within a State as part of a State-Territory flight for economic reasons (e.g. Perth-Port Hedland if Perth-Darwin would otherwise be uneconomical) - s.122 powers more “plenary”.

Element 9: Limits on the Power

Prohibition of “preference” 

s99: The Commonwealth shall not, by any law or regulation of trade, commerce, (or revenue) give preference to one State or any part thereof over another State or any part thereof.

· s.51(i) is subject to s.99

· This law (s.99) applies only to Commonwealth

Element 9A:  Law must be one with respect to Trade or Commerce

Refer above

Element 9B:  Give Preference……

What is a “preference”?

· Tangible advantage of a commercial character to one state over another

· A law will give preference when it provides different rules for different parts of Australia.

· However, a law, which contains a uniform rule whose operation and effect differ throughout Australia, is treated as neither discriminating nor giving preference: Conroy v Carter
CSR v. Irving (PC, 1906)

· The first Commonwealth Customs tariff exempted goods that had already been subject to the payment of tariffs as they’d entered the States.  

· The PC held that the tariff did not breach s.99, on the grounds that looking at the text of the rules in the tariff, the rules were general and were to apply to all States.

James v. Commonwealth (1928)

· Interstate delivery of dried fruit was prohibited except if licensed by a prescribed State authority.

· The Act only prescribed State authorities in respect of four of the States.  This was held to give preference

Cameron v. FCT (1923)

· Tax regulations applying to income from farmers tried to make a shortcut, by prescribing a value.  

· They were set differently for the States because the market value was different for the States.  

· This was held to discriminate.

· An argument that the prescribed values represented the fair value of each type in each State was rejected as irrelevant, the fact is they are different.

Crowe v. Commonwealth (1935)

· Dried Fruits Board had 2 reps from VIC, one each from other dried-fruits States, none from Tas and Qld. 

· This was held not to be discrimination because the section only says who the Board members are, not prescribing prices or regulations for the members of the States.

Conroy v. Carter (1968)

· A Poultry levy was imposed on hens.  The Commonwealth could make an arrangement for levies to be paid to State Egg Board.  

· Challenged regulation but it was valid anyway because made under that section.  

· But then further provision that State Board could “garnishee” levy out of money it held for producer.  

· The HC split 3:3 on whether this was merely a product of different circumstances, or of a different rate.

· E.g. Menzies J. said that s.6(1)(b) exposed the farmers in a State where an arrangement had been made to a particular disadvantage at law, to which poultry farmers in another state were not exposed, therefore an unlawful preference.

· Taylor J. on the other hand said that any difference between taxpayers in one State and taxpayers in another State arose from the fact that arrangements had not been made with all States so that s.6(1)(b) would be incapable of application in some State and this is NOT discrimination.

Therefore, in theory, different rules for different States are prohibited, but uniform rules whose operation and effect differ are okay.  In practice this produces some odd outcomes.

Element 9B(A): “Between States or any part thereof”

Dicta in Barger v. Commonwealth suggest ‘parts of States’ is synonymous with localities. - WRONG

Elliott v. Commonwealth 

· Special regulations to apply only in Sydney, Melbourne, Brisbane, Newcastle, Port Adelaide 

· Gave employers more control over who worked for them). 

HELD 

· It was argued that this law was discriminating between parts of States. 

· Rich, Starke, McTiernan JJ and Latham CJ said that the regulation was valid because it was discriminating between ports, not selected as parts of States or cities. 

What is the purpose of s.99?

· Object of section is to protect States from Discrimination of an improper or punitive nature

· Especially small states from Maj of House of Reps

· If you want to look to see if a particular statute is in breach of s.99, you would look at the purpose.  The decision in Elliott can be justified on this ground - ports were picked out because they were the principal export ports - and they weren’t all in big States or all in small States - not picked out because of what States they were in.

Element 10: Other Matters

s98 Trade and commerce includes navigation and State railways

The power of the Parliament to make laws with respect to trade and commerce extends to navigation and shipping, and to railways the property of any State.

· It is clear that s 98 was merely intended to be an explanation of s 51(i)  - it was added in case anyone should think it worth arguing that s 51(i) did not cover ships and trains and is not a self-contained power – it only applies to laws made under s 51(i): The Kalibia Newcastle & Hunger River Steamship Co Ltd v A-G (Commonwealth): 

· Commonwealth could not regulate the manning of ships not engaged in interstate or o/s T&C just because they went on the high seas or on waters ships used to engage in these activities

· In Australian Steamships v Malcolm HC paraphrased s 92.  Power to make laws with respect to T&C includes power to make laws with respect to navigation and shipping as ancillary to such T&C – not an independent power

· ss 98-102 of the Constitution should be read as only applying to laws which could be made under the power in s 51(i) - if you can bring an Act under another power e.g. corps power, ss 98-102 won’t apply: Morgan v Commonwealth

Element 11: Reach a Conclusion

Part 3A: Freedom of Interstate Trade and Commerce

Element 1: Relevant Provision

s 92. On the imposition of uniform duties of customs, trade, commerce and intercourse among the States, whether by means of internal carriage or ocean navigation, shall be absolutely free.

Element 2: Introduction

History

Section 92’s likely inclusion in the constitution was probably to stop states from introducing state protectionist laws. Section 92 is one of the most disputed sections of the constitution. There have been many differing interpretations given to the section, however all interpretations agreed that a law which imposed an extra burden on interstate trade over and above that on intrastate trade was invalid: Fox v Robbins
It has also always been recognised that there are qualifications to s 92. 

Fox v Robbins

A £50 per annum fee was imposed on stores if they sold wine from other states.  This was in contrast to the £2 fee if the stores sold wine from their home state.  This was found to be grossly discriminatory and was inconsistent with a commonwealth trading block.

Tas v Vict

Tasmanian potatoes became diseased and the government of Victoria banned the import of any potatoes from Tasmania.  The Tasmanian government took the issue to the HC arguing that there were other systems of inspection and quarantine that could be used well before a complete ban was implemented.  The HC accepted this argument.

Element 3: is it Trade and Commerce

See Part 2 for detailed Trade and Commerce notes – Brief outline follows

Before s 92 will operate there must be concerned activity must be in trade and commerce.

In James v Commonwealth the PC stated that T&C means the same thing in s92 as in s51(i).
If clearly engaged in Trade and Commerce – Continue to element 4
If not so clear, discuss the law.

There have been many different definitions given of what is Trade and Commerce. In St. George County Council, Stephen, J stated that buying and selling are at the very heart of trade with no essential element of profit required.

Trade has been held to include both:

· The act of transportation for reward: ANA case
· The preliminary communing, negotiation and bargain: W & A McArthur v QLD. However any manufacturing process has been held as not in itself trade but preparatory to it: Grannall v Marrickville Margarine
Dixon J in Bank of NSW v Commonwealth at 381-382 stated that trade in includes intangibles as well as the movement of goods and person.

Professionals

In the case of R v Small Claims Tribunal; ex parte Gibson a dentist was held not to be a trader but a professional. However now professionals are considered to be engaged in trade/commerce:

· Consulting Engineer: Bond Corporation v Theiss Contractors
· Lawyers: Gold Farb
Element 4: Before Cole v Whitfield

NOTE: This information is not necessary in answering a problem question as it has been completely overruled by Cole v Whitfield; however, it is here for reference purpose, or in case of essay question.

In the 19th century, Australia was not a free trade area, and there was significant debate about whether to favour free trade or protectionism. 

In the beginning of the 20th century s92 was interpreted as requiring the creation of a free trade area which, in turn, required the elimination of State boarder duties and the imposition of a uniform external tariff.

Following Fox v Robbins, a period of tension then followed whether the section protected:

· The rights of individual traders (individual rights theory) or

· Only free interstate trade (free trade theory)

Section 92 became one of the problem sections of the Constitution for 2 reasons:

· The section consists of vague, general, ambiguous language, the meaning of which had to be clarified by the high court; Adelaide Company of Jehovah’s Witnesses Incorporated v Commonwealth (1943)

· The fact that s 92 specifically states that trade, commerce and intercourse shall be absolutely free suggests to some members of the High Court that the free trade version of s 92 was wrong.

During the 1940’s the individual rights theory was being preferred, following the Labor government’s attempts to nationalise interstate airlines flights and banking business.  When these laws were challenged the High Court (by majority) and the Privy Council (unanimously) held that the rights of individual traders and acts of trade were protected and that the prohibitions violated s 92; Bank of New South Wales v Commonwealth (Bank Nationalisation Case), Australian National Airways Pty Ltd v Commonwealth.

In the Bank Nationalisation case, the Privy Council stated 2 qualifications to the freedom guaranteed by the section, which became the basis of most of the case law for the next 39 years:

· That reasonable regulation of trade is compatible with its ‘absolute’ freedom

· That s 92 is violated when a law restricts the trade ‘directly and immediately as distinct from creating some indirect and consequential impediment which may be fairly be regarded as remove’

Some examples of Reasonable regulation that followed included:

· If some aspect of interstate trade (for example, road transport) was made subject to licensing requirements, the granting of any wide discretion to the licensing authority would violate s 92 of the Constitution; Hughes and Vale Pty Ltd v New South Wales (No 1) (1954).  

· The imposition of a tax at a reasonable rate, so as to recover the cost of road repairs, was reasonable regulation; Armstrong v Victoria (No 2) (1957).  
· State consumer protection laws were reasonable regulation; Samuels v Readers Digest Association Pty Ltd (1969). 
· Commonwealth trade practices laws were reasonable regulation; Mikasa (NSW) Pty Ltd v Festival Stores (1972.

· However, when the High Court had to decide whether laws imposing agricultural marketing schemes were "reasonable", it was obviously open to differing views depending on the Judge's political instincts, and the Court split widely in many cases in the early 1980's; Uebergang v Australian Wheat Board (1980, Australian Coarse Grains Pool Pty Ltd v Barley Marketing Board (1985).
Direct Restrictions

· Under Dixon CJ, the High Court tended to interpret whether a law directly interfered with interstate trade by looking at the text of the law to see whether it “took a fact or event or thing itself forming part of trade, commerce or intercourse” and proceeded “by reference thereto ... to impose a restriction, a burden or a liability”, without considering economic effects.  This became known as the “criterion of operation” test; Hospital Provident Fund Pty Ltd v Victoria (1953).

· However, Barwick CJ preferred to look as well at economic effects on trade, and persuaded a majority of the High Court to take that approach; North Eastern Dairy Co Ltd v Dairy Industry Authority of New South Wales (1975).

Element 5: Decision of Cole v Whitfield

The decision of Cole v Whitfield swept aside all the previous confusion governing s 92 and unanimously held that the freedom guaranteed to interstate trade and commerce under s 92 is ‘freedom from discriminatory burdens of a protectionist kind’.  That is, the law must not discriminate interstate trade for the protection of local trade.  

This decision had effects on both the Commonwealth and State law:

a)
Commonwealth laws: 

· Commonwealth law under s 51(i) will not ordinarily be discriminatory if they apply to all transactions of a given kind within the reach of Parliament.

· However, if the law applies only to certain transactions or only to different parts of States, then it may be discriminatory.

b)
State laws:

· The constitutionality of State laws is resolved by means of a consideration of the nature of the impugned law.

· If it applies to all trade and commerce, inter-State and intra-State alike, it is less likely to be protectionist than if there is discrimination appearing on the face of the law.

· But where the law in effect, if not in form, discriminates in favour of intra-State trade, it will nevertheless offend against s 92 if the discrimination is of a protectionist character.

· A law which has as its real object the prescription of a standard for a product or a service or a norm of commercial conduct will not ordinarily be grounded in protectionism and will not be prohibited by s 92

Cole v Whitfield

Facts:

· In the exercise of power given by s 9 of the Fisheries Act 1959 (Tas), the Governor of Tasmania made regulations prohibiting the possession or control of undersized fish

· Regulation 31(1)(d) of the Sea Fisheries Regulations 1962 (Tas) declared that no person “shall take, buy, sell, offer or expose for sale, or have in his possession, or under his control,” a male crayfish below 11 cm in size, or a female crayfish below 10.5 cm, “whether or not the fish was taken in the State fishing waters or not”

· Whitfield managed a crayfish farming business in Tasmania that purchased and sold live crayfish

· Whitfield bought some live crayfish from a South Australian fishing business

· All were above the minimum size prescribed by South Australian legislation but below that prescribed in the Tasmanian regulations

· Whitfield was subsequently charged with the possession of undersized crayfish, when a Tasmanian government inspector inspected the Tasmanian premises managed by Whitfield

· Whitfield sought to rely on s 92 of the Constitution

· He argued that the crayfish were above the size limits in SA, by having these regulations in Tasmania the State was limiting interstate trade and commerce so that he was unable to get crayfish from SA and bring them into Tasmania

Held:

· The High Court unanimously held that the freedom guaranteed to interstate trade and commerce under s 92 is freedom from discriminatory burdens of a protectionist kind

· On the facts of the case, the limitation on the size of crayfish sold or possessed in Tasmania was a burden on interstate trade and commerce in crayfish, but no discriminatory protectionist purpose appeared on the face of the law because –

· Prohibitions applied alike to Tasmanian and imported crayfish, it wasn’t singling out any State

· The object of the law was protection and conservation, not to give advantage to Tasmanian businesses or discriminate a State

· Although it operates in a way to protect Tasmanian crayfish industry, it is not a form of protection that gives Tasmanian crayfish production or intrastate trade or commerce a competitive or market advantage over imported crayfish

· It was a necessary means of enforcement as only random inspections were possible and it was not feasible to distinguish between Tasmanian and imported crayfish; a Tasmanian fish looks the same as a SA crayfish

Element 6: Imposition of a discriminatory burden
Element 6A: Is there a burden?
In Vacuum Oil v Qld the court considered whether a beneficial law was a burden and held that yes, it could be a burden.

However it is not enough that the law may look like a burden - it must be aimed to discriminate between interstate trade in a protectionist nature: Cole v Whitfield
Vacuum Oil v Qld (1934)

· Motor Spirit Vendors Act 1933 (Qld) required anyone who buys petrol for sale must also buy some power alcohol as well.  

· Fact was that no petrol was commercially produced in Qld and power alcohol was a product peculiar to Qld.

HELD:

· Breach of s 92 - practical effect was that it was a local trade promotion law promoting power alcohol at the expense of inter-state trade in petrol 

· The old tests were applied.  If the Cole v Whitfield test was applied the outcome would stay the same.  

· Dixon and Evatt JJ suggested that s 92 could be breached by placing a burden on the outside State trader, as well as by selecting a benefit that has been bestowed on an intrastate trader.

Element 6B: Does the law discriminate in a protectionist nature?
Brief Definitions/Examples

a)
‘Discrimination’ (Cole v Whitfield)

· Discrimination is a departure from equality of treatment 

· The concept of discrimination in its application to inter-State trade and commerce necessarily embraces factual discrimination as well as legal operation

· A law will discriminate against interstate trade or commerce if the law on its face subjects that trade or commerce to a disability or disadvantage or if the factual operation of the law produces that result

b)
‘Protectionism’ (Cole v Whitfield)

· Protectionism means protection of domestic industries against foreign competition. It makes importing and dealing with imports difficult or impossible. This can be achieved by, for example – 

· tariffs that increase the price of foreign goods

· differential rates or licensing schemes

· interstate border customs

In Cole v Whitfield  it was held that the discrimination should be judged  on the face of the law or by its practical effect. Therefore in our case it is necessary to consider the form and effect of the law.

1.  
Does the law, on its face, discriminate interstate trade and commerce and protect intrastate trade and commerce? 

In Cole v Whitfield the court held that the legislation in its form did not discriminate as it applied “alike to crayfish caught in Tasmania and those that are imported – hence there was NO discriminatory protectionist purpose…..on the face.” 

If there is no distinction - Like in Cole v Whitfield no distinction has been made between anyone and the law applies equally in this state as it would anywhere else. The form here therefore supports the view that there is no discriminatory protectionist purpose. However, in Betfair, even though the Western Australian Act applied to both intra- and interstate traders, the court said the legislation ran afoul of s 92 by imposing discriminatory and protectionist burdens on interstate trade. So even though a law applies to both in-state and out-of-state traders, this does not necessarily mean it is not protectionist in nature. This seems difficult to reconcile with Cole v Whitfield, but it may just be that the law considered in Betfair discriminated in effect, rather than form.

If there is a distinction - On the fats the law distinguishes between parties/locations.  This structure and form would support the view that the law has a discriminatory protectionist purpose.

2.
Does the law, in effect, discriminate towards interstate trade or commerce?

In Cole v Whitfield the court investigated whether or not the regulations had the effect of providing intrastate traders with a competitive advantage over interstate traders.

If Compulsory Acquisition Scheme

In this case the scheme enacted is a compulsory acquisition scheme. The constitutional validity of such a scheme was considered in Barley Marketing Board v Norman. In that case all barley grown in NSW was vested in a board and any private contracts for sale were void. It was held that mere discrimination was not sufficient and as the scheme only applied to NSW growers it did not breach s92. However it was stated that if the acquisition amounted to a restricting on import that favoured NSW growers then there would be a breach.

Barley Marketing Board (NSW) v Norman

Facts:

· The New South Wales barley marketing scheme, established under the Marketing of Primary Products Act 1983 (NSW), operated to vest compulsorily in the State’s Barley Marketing Board all barley grown in New South Wales (s 56 of the Act) and to void all contracts for the sale of barley by New South Wales’ producers (s 58 of the Act)

· All barley had to be sold to the Board, otherwise, it was void

· The powers and functions of the Board included marketing and making arrangements for the establishment of approved grades, the appointment of agents and maximising returns to New South Wales growers

· In November 1988, a barley grower in New South Wales agreed to sell barley then growing on his land to a maltster in Victoria and to deliver it to the maltster

· Issue – whether ss 56 and 58 of the Act were incompatible with s 92 of the Constitution

Held:


· The barley marketing scheme did not impose a discriminatory burden of a protectionist kind upon interstate trade and commerce. The scheme did not contravene s 92.

· Even though the purpose of the Act was to protect the barley industry in New South Wales, the Act did not do so by discriminating against commercial interests in other states

· The legislation was not shown to restrict the supply of barley to out-of-state purchasers, nor to impose a greater burden on interstate traders than the burden on intrastate traders

· The Act neither resulted in the exclusion of one group but not the other from any market nor did it lead to any difference in the price of product to maltsters in the two States

3.
Overall conclusion: is the burden of a protectionist kind?

Element 7: Can the Government mount a defence

In Cole v Whitfield it was conceded, “there will always be scope for difficult questions of fact.” This situation may be classed as one of those situations. There are two arguments that the govt may seek to run in order to try to secure the laws operation. These are:

1. Equalising Law argument

2. Legitimate Purpose Exception

Element 7A: Equalising Law argument – The Level Playing Field Defence

This argument comes from the case of Bath v Alston Holdings which was handed down 5 wks after Cole and had the court divided 4:3. In that case the court held invalid legislation that imposed a tax on retailers who had not purchased tobacco from Victorian wholesalers who had paid the tax. The vic gov argued that the imposition of the tax was merely of an equalising effect.

In Bath the majority held the law was discriminatory between inter and intra state tobacco wholesalers and was protectionist in the fact that it had the practical effect of protecting local wholesalers from cheaper competition from interstate. 

The minority emphasised the practical operation of the act was to make everyone subject to the same tax however it seems they overlooked the fact that interstate wholesalers may already be subject to at tax and also face higher transport costs.

Bath v Alston Holdings

Facts: 

· The Business Franchise (Tobacco) Act 1974 (Vic) prohibited the sale in Victoria of tobacco whether wholesale or retail unless licensed

· The fee for the wholesale and retail licence was a small flat fee plus “an amount equal to 25% of the value of tobacco sold … in the relevant period”

· However, s 10(1)(c) and (d) of the Act allowed the value of tobacco purchased in Victoria from wholesalers to be disregarded in calculating the fee

· In purchasing tobacco from another Victorian wholesaler the fee was not calculated, therefore it was in the interests to purchase from Victorian wholesale

· The defendant was a retail tobacconist who imported tobacco from Queensland and sold it in Victoria without a license, contrary to the Act

· The Commissioner for Business Franchises sought an injunction to restrain the defendant from selling without a license

· Often, tobacco sought from states other than Victoria was cheaper. By subjecting out of state purchasers to a higher license fee meant that Victorians were more inclined to purchase from Victorian wholesalers. Thus it discriminated against non-Victorian and protected Victorians

· The defendant relied on s 92 as a defence to the proceedings. It was cheaper if bought tobacco within the state and not from another state

· Issue: “the essential question is whether the statutory imposition upon a retailer of the obligation to pay a licence fee calculated in the manner provided by the Act is, in the circumstances, properly to be characterised as discriminatory against inter-State trade and commerce in a protectionist sense”

Held:

· Held, by a 4:3 majority (Mason CJ, Brennan, Deane and Gaudron JJ), that the Act infringed s 92

· The Act discriminated against interstate trade and commerce in a protectionist sense, by taxing a retailer only because of, and by reference to, the value of their purchase of tobacco from States other than Victoria

· “In substance, those provisions protect local wholesalers and the tobacco products they sell from the competition of an out of State wholesaler whose products might be cheaper in some other Australian market place for a variety of possible reasons, for example, that the laws of the State in which he carries on his business as a wholesaler either do not require that he hold a licence at all or exact a licence fee comparatively lower than the fee exacted from a Victorian wholesaler.”

Element 7B: Legitimate Purpose Exception

In Cole v Whitfield the court indicated that even if the regulations did impose a small burden, it was in pursuit of a legitimate purpose, this being protection of the environment and crayfish preservation. This exception was confirmed in the Castlemaine Tooheys, and more recently reiterated in Betfair.
In Castlemaine Tooheys it was held that laws which are appropriate and adapted to the resolution of the problem, will be valid under s.92, as long as a burden on interstate trade is 

1) incidental; and 

2) not disproportionate to the achievement of the law’s objectives. 

Don’t forget Betfair (further below!)

1.
Incidental

Environment

Here the incidental purpose is the environment. Similarly in Castlemaine Tooheys it was argued that the desired purpose of the legislation was to protect the environment by conservation of the natural resources. The court held that the law was not reserving SA natural resources as the bottles where manufactured elsewhere, it was also stated there was no justification for compulsion in terms of litter control.

Racing Industry
A more recent application of C Tooheys occurred in Betfair, where the court said the WA prohibitions were not necessary for the protection or preservation of the integrity of the racing industry – they were not proportionate, appropriate or adapted to the propounded legislative object. 

Other reasons

Further in Castlemaine Tooheys some other purposes where held that they may be able to warrant the burden if it is not disproportionate, and include: 

· Conservation of a natural resource or Public object @ 468

· Social or economic problems @ 472

· Safety, health & wellbeing @ 469

2.
Not disproportionate to the achievements of the law’s objectives

The practical effect of the law may be disproportionate to the purpose. 

In Betfair, the court said this criterion necessarily involves the existence of a “proportionality” between, on the one hand, the differential burden imposed on an out-of-State producer, when compared with the provision of in-State producers, and, on the other hand, such competitively “neutral” objectives as it is claimed the law is designed to achieve – that is, a criterion of “reasonable necessity”. To work out proportionality, the court said one must consider the constraint upon market forces operating within the national economy by legal barriers which protected the in-State operator against the out-of-State operator.
Things to think about… 

· Compare economic and environment health

· Price on environment

· What’s more important

In Castlemaine it was admitted that a lower difference in levels of deposit would achieve equal returns of refillable and non-refillable bottles. 

Issue of lobbying

Here there may be an issue surrounding the strong lobbing of an interest group as they clearly benefit from the law. In Castlemaine a similar situation occurred. Though not directly mentioned in the ratio this factor may have influenced the court’s decision. It would not be reasonable for something like this to be taken into account as many laws are a result of lobbying from interest groups and to turn on over on that ground goes against the idea that the law is adoptive to society.

Castlemaine Tooheys Ltd v South Australia

Facts:

· Bond Breweries (including Castlemaine Tooheys) brewed beer in Queensland, New South Wales and Western Australia (but not in South Australia) for sale throughout Australia

· The beer was sold in non-refillable containers whereas their South Australian competitors dealt in refillable containers

· The Beverage Containers Act 1975 (SA) introduced a scheme requiring retailers to refund mandatorily to consumers five cents on each non-refillable bottle returned to the retailer by the consumer. Refillable containers were exempt, giving advantage to Bond’s competitors. Despite this, Bond managed to penetrate the South Australian market 

· In October 1986, the Beverage Container Act Amendment Act (SA) made substantial changes to the Act

· Regulations made under the Act increased the rate for non-refillable bottles to 15 cents

· The refund for refillable (South Australian) containers was set at four cents

· The non-refillable containers had to be returned to a retailer but the refillable ones could be returned to a collection depot. Further, Bond’s competitors were exempted in most circumstances from the compulsory refund scheme by the Minister under the Act

· As a consequence of the Act, the sale of beer in non-refillable bottles became commercially disadvantageous (to traders outside the state of SA, including Bond)

· SA argued that the Act was an attempt to stop litter and omission of toxins which escape when making non-refillable (glass bottles) (purpose of the Act)

Held:

· A discriminatory burden in a protectionist sense may yet be valid if it has its purpose a legitimate objective, and any burden imposed on interstate trade is incidental and not disproportionate to its achievement

· But, in the circumstances of the case, neither the need to protect the environment from litter, nor the need to conserve energy resources offered an acceptable explanation or justification for the differential treatment given to the products of the Bond brewing company

· Accordingly, interstate trade … must submit to such regulation as may be necessary or appropriate and adapted either to the protection of the community from a real danger or threat to its welfare or to the enhancement of its welfare

· Legislative measures which are appropriate and adapted to the resolution of those problems would be consistent with s 92 so long as any burden imposed on interstate trade was incidental and not disproportionate to their achievement

· Need to conserve energy – disproportionate as the glass bottles were not being produced in SA – therefore not affecting the reservation of energy in SA (but in the State that it is made)

· Therefore, the Act was invalid by virtue of s 92 and it could not be justified by using the legitimate purposes exception


Additional Comments:

· Is this reasoning plausible?  Isn’t a State govt entitled to show concern for the planet’s resources, not just the State’s resources?  It may be irresponsible of the Ct to say that they should only be concerned with SA’s resources and not everyone’s resources.

· Was the decision influenced by the fact that SAB had lobbied for the law?  It seems that they were.  Is that reasonable?  Probably.  Often a law to solve “pressing social problems” will have been passed because someone who stood to gain protectionist advantage from the “reform” lobbied for it.

· note the controversy over ethanol – could be made compulsory in fuel which would be very useful for our sugar industry – could tempt a finding of breach of s92 if we are first to legislate. Of course, we would claim that it needs to be compulsory for the protection of the environment

Element 8: Unexplored Issues

There are a couple of issues under s 92 that have not been considered by the High Court post Cole v Whitfield.

Benefits to state’s own trades, for eg:

· Queensland mandates alcohol in petrol?

· Preference given to locals in tendering process?

· States grants and tax concessions to attract new businesses?

Discretionary licensing schemes:

The facts of this case are similar to those in Hughes & Vale. This case was before the decision in Cole v Whitfield. In that case the law was struck down because it had the potential to be used for interstate discrimination. Whether the same would apply now is questionable.

There are 2 possibilities:

· The law is invalid as it could be used for protectionist purposes. OR

· The law is valid but it is made clear that the use of the law to favour own states activities will be subject to admin law remedies.

Element 9: Reach a Conclusion

Part 3B: Inconsistency between Commonwealth and State Laws

Element 1: Relevant Provision

s 109. When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.

Element 2: Issue

The issue here is whether s 109 operates here to invalidate the state law and if so to what extent.  

For s 109 to be invoked, there first must be a valid Commonwealth law, and a valid State law. Therefore, there is no need to rely on s 109 where one of the laws is invalid e.g. –

· The Commonwealth law is beyond power, or there is no head of power; or

· The State law relates to an exclusive Commonwealth power (e.g. s 90 excise duties)

But where a State law which is generally on some other topic happens to collide with a Commonwealth law passed under an exclusive power, s 109 will still be relevant; R v Brisbane Licensing Court; Ex parte Daniell
Element 3: Definition of Laws

The term “law” as used in s 109 has been held to apply to acts of parliament as well as regulations: Noarlunga Meat.  It can also include industrial awards; Ex parte McLean, and laws made under the Territories power; Lambshed v Lake.  However ‘law’ does not extend to administrative decisions: Airlines of NSW v NSW.  

Ex parte McLean (1930)

· HC found inconsistency between Masters and Servants Act 1902 (NSW) and Conciliation and Arbitration Act 1904 (Commonwealth) because scope of industrial award made under latter act.

· The award itself was not a law but since its provisions were terms of the Commonwealth act it prevailed over State awards.  

· State law is not inconsistent with the actual regulations, it is held to be inconsistent with the section of the Commonwealth Act allowing the regulations to be made (pedantry of Dixon J and others)

· Dixon J – s 109 gives paramountcy to the Fed statute so empowering the tribunal so that the State law cannot operate where the tribunal has exercised its authority.

Airlines of NSW v NSW

· HC HELD: instructions and directions issued to civil aircraft operators by the Director-General of Civil Aviation under the Air Navigation Regulations (Commonwealth) could not displace state legislation

· Despite the fact that section in Commonwealth act gave the directions the force of law, similarly to the Industrial Arbitration Act

· Seems inconsistent with other cases

Element 4: Are the laws valid?

Before the laws can be considered they must be valid.  May need to consider the following:

· Is the Commonwealth Law supported by a head of power

· Is the State Law valid?

· Where a State Law relates to an exclusive Commonwealth power (eg s.90), it is invalid, so there is no need to rely on s.109.

· Do the laws go against any of the prohibitions?

Element 5: Are the laws inconsistent?

There are 3 main types of inconsistent laws; Telstra Corp Ltd v Worthing
· Mutually contradictory commands – impossible to obey both laws

· One law confers a right or privilege, the other takes it away or modifies it 

· The Commonwealth law covers the field

The types of inconsistency can be directly inconsistent (options 1 & 2) or indirectly inconsistent (option 3).

Note, however that more than one “test” or “type” can apply in the same case

Element 5A: Mutually Contradictory Commands

Mutually contradictory commands make it impossible to obey both sets of law.  There are a number of different alternatives which this may occur.  

a)
One law permits or commands, and the other forbids


(i) Government Activity

Daniell. In that case a Qld act provided that there was to be a referendum on liquor trading held on the Senate Election Day. The Commonwealth had also passed a law stating that no State govt election or referendum can be held on the same day as senate polling day. The HC declared the 2 laws were inconsistent State officials could only obey the State law by disobeying the Commonwealth law.


(ii)Prohibition on Citizens

Colvin v Bradley Bros. In this case a state law restricted women from working in certain classification of factories. There was Commonwealth subordinate legislation to the opposite effect. The court held that the state law had to give way to the Commonwealth.


(iii) Commonwealth law specifically invalidates certain type of state law

Mabo v Queensland (No1).  In this case Queensland denied the existence of the Meriam peoples’ rights by virtue of a State law, which was challenged by Mabo on the basis that the State law was contrary to the Commonwealth Racial Discrimination Act 1975.  High Court held that if Mabo could establish Native Title, the State law was inconsistent with the Commonwealth law, and the Commonwealth law specifically invalidated the State law.


(iv) Commonwealth Body not subject to state law

Telstra Corporation Ltd v Worthing.  In this case Worthing was suing Telstra for worker’s compensation.  However, a Commonwealth law said that people covered in the Telstra statutory compensation scheme were not eligible for compensation under State law, and therefore there was no claim under the State Act.  

b)
Both laws forbid the activity, but they have different penalties, classes of crime etc


(i) Negligent navigation of a ship causing collisions
Hume v Palmer. In that case both Commonwealth and state law made it an offence in regulations to cause collisions while navigating a ship. However the state law differed from the Commonwealth in that there was a different penalty and it was classed as a different type of crime. It was held that that state law was inconsistent.


(ii) Damages to Commonwealth Property

R v. Loewenthal. It was made a breach of both state and Commonwealth Crimes Act. The HC held that the state law was inconsistent and had to give way.


(iii) Offences under Victorian Evidence Act

R v Winnecke; Ex parte Gallagher.  In this case Gallagher charged with failing to answer questions under a royal commission, but claimed that the Victorian Act was inconsistent with the Royal Commission Act.  The commissions were being conducted simultaneously under both acts.  Was held that held that although both were being conducted under the same commission, they were 2 separate enquiries.


(iv)  Driving under the influence

McWaters v Day.  In this case Queensland law made an offence punishable by a fine of $1400 or 9 months jail, but it was also a federal offence to drive under the influence on defence land (e.g. military grounds).  Court held that there was no inconsistency and that the Commonwealth laws were supposed to apply above the State law (i.e. cumulatively; on top of the State law).

Element 5B: One law confers a right or privilege, the other takes it away or modifies it
a)
State law prescribes higher conditions then Commonwealth Law


(i) Industrial Awards

Clyde Engineering v Cowburn. In that case a Commonwealth law (44hrs) and State law (48hrs) both set the length of the working week with a certain pay rate. The Union argued that the two laws were not invalid because it would be possible for the employer to obey both. By only keeping the worker at work for 44 hours but paying the higher of the two rates. The Court in that case held that the laws were giving rights to employees and employers and therefore the state law was defying a Commonwealth law and had to give way.

Blackley v Devondale Cream Barwick CJ at 258 held that once the Commonwealth has conferred this right, the State cannot take it away, or modify it.

b)
Commonwealth law simply prohibiting something without a license and the State law also requires a license or permission, but for a different reason – no inconsistency in these cases


(i) Radio Broadcast

Commercial Radio Coffs Harbour Ltd v Fuller.  In this case a Commonwealth Act allowed people to apply for a transmitter to set up a radio broadcast, however, the State Environmental Planning Act required people to abide by local building regulation.  Was held that there was no inconsistency because the Commonwealth and State law dealt with different subject matters (the Commonwealth law dealt with radio broadcast while the State law dealt with environmental matters).  Hence Commercial Radio Coffs Harbour had to comply with both Acts.


(ii) Listening Devices

Love v Attorney-General (NSW).  In this case a Commonwealth Customs Act dealt with listening devices relating to narcotics, but the State Act only dealt with listening devices generally.  It was Held that there was no inconsistency between the 2 laws

Element 5C: The Law covers the Field

If there is a Commonwealth law that intends to ‘cover the field’, any State law that attempts to govern in that field will be rendered inconsistent.  

On the facts there appears to be an indirect inconsistency as the Commonwealth has passed the law which appears to cover the field, however the state is also covering the same subject matter. There may be inconsistency here and it is necessary to determine the extent of the inconsistency. Furthermore it may be that the laws are similarly complementary like in Airlines of NSW.
In Clyde Engineering Isaacs J stated that to determine inconsistency it must be ascertained whether the Commonwealth law intended to cover/regulate the subject completely and exhaustively. Dixon J in Ex pate Mclean stated a similar effect.

Issacs J approach requires a 3 step process:

1. Determine the subject matter

2. Determine if the Commonwealth law intended to exhaustively cover the subject

3. Does the state law attempt to cover the same subject?

a)
The Field

The courts take a narrow approach to whether or not laws cover the same subject matter. In Airline case it was held that even though both acts invoked a licensing system for aircraft, the licenses were to deal with different subjects and therefore there was no mutual inconsistency. Similarly in the Hospital Benefits Case the HC held that there was no inconsistency between the National Health Act and the Health insurance act of NSW as the Commonwealth act dealt with relationship between registered health benefits and organisation where as the state act’s legal operation that was imposing a tax but not affecting rights.

In Noarlunga Meat it was held that export regulations and the state export abattoirs act had the same subject matter.

b)
Intention to Cover the Field

Assuming both laws cover the same field it must be ascertained whether the Commonwealth intended to cover the field. 

There are a number of ways intention can be implied.


(i) Express Intention

· Commonwealth Parliament may declare intent expressly; Wenn v Attorney-General (Vic)
· Commonwealth can also declare that it does not intend to cover the field; R v Credit Tribunal; Ex parte General Motors Acceptance Corporation
· Commonwealth cannot express an intention to avoid s 109 inconsistency retrospectively; University of Woolongong v Metwally
Wenn v Attorney General

· The Facts – 2 laws about giving preference to ex-servicemen, which happened to differ in one detail. Commonwealth law

· only applied to employment, ie. dismissal or re-employment, but didn’t refer to promotion, State law

· referred to promotions as well as the original employment.  

Held 

· Despite the fact that the Commonwealth had left that one detail out, HC still looked at the Commonwealth Act & said that since it had gone in to so much detail in everything else that it seems that it did intend to cover the field  - there was no room for the State Act to work side by side with it.

Botany Municipal Council v Federal Airports Corporation

· express declaration of Commonwealth intent that FAC is not to pay local rates

· BMC litigated it all the way to the high court (perhaps publicity stunt)

R v Credit Tribunal; Ex parte General Motors Acceptance Corp (GMAC case) (1977)

· For several years prior to Pt V TPA, all states had various Sale of Goods Acts.  

· In 1974 Commonwealth introduced TPA.  Which law governs consumer & contracting parties in the sale of goods?

HC HELD:

· s 40 Consumer Credit Act 1972 (SA) not inconsistent with Pt VTPA 1974 (Commonwealth) 

· s 75 of the Commonwealth legislation declared that Pt V was not intended to exclude or limit the concurrent operation of any State or Territory.

· Therefore the state act could operate side by side with the Commonwealth act.  TPA didn’t display intention to cover the field

· However Mason J observed that an express indication of intention not to cover the field could not avoid direct inconsistency where it was impossible to obey both laws.

General Motors Accident Corporation v SA

· Certain sections of the TPA, where the Commonwealth in putting sections which are parallel with the Sale of Goods Act, made it quite clear that it is not intended to exclude the SGA, that a consumer can choose between the Commonwealth and State Act.  

· Concerned implied terms sections of TPA

· The HC gave that declaration of intention effect

Telstra v Worthing

· Should not infer declaration not to cover field where another explanation possible

· Section of act referred to when an employee has collected worker’s compensation under the State Act

· Worthing argued that that inferred that the Commonwealth act was not trying to say that state worker’s comp were not to apply

· High Court said there were enough inferences in the rest of the act to override that suggestion from the one “dual-collection” section

Wollongong University v Metwally (1984)

· About the Commonwealth and State Anti-discrimination Acts.  

· An earlier case (Viskauskas v Niland) had held that the Commonwealth Act was so comprehensive that there was no room for the parallel operation of a State Act.  

· The Commonwealth Executive and Parliament made an amendment to the Discrimination Act declaring that it was not intended and never had been intended to operate to exclude parallel State Acts (right from first enactment)

· Discrimination against Metwally before the amendment to the Act by the Commonwealth

· The HC said that that doesn’t work, s 109 has an automatic operation.  They held that although the Commonwealth Act did not continue to invalidate the State Acts, it couldn’t retrospectively rescue the State Act as of before the date of the amendments.

· S109 applies to what is in and at the time, cannot apply to fictions

· So discrimination which occurred before the amendment by the Commonwealth is covered by the law as it was then, which was that the Commonwealth law covered the field and the State laws were inconsistent and had no operation

Majority: Gibbs CJ, Murphy, Brennan & Deane JJ

· Commonwealth Parliament could not achieve the retrospective revival of any State law which the court had earlier held invalid because of inconsistency with Commonwealth, through retrospective renunciation of intention to cover the field.

· Gibbs CJ – the invalidity of a State law affected by s 109 cannot later be excluded by retrospective declaration because Commonwealth statutes cannot prevail over the Constitution.

· @ 455-8: stated that s 109 deals with a matter of prime importance in the constnl framework.  Mainly the effect of an inconsistency b/t the enactment of 2 legislatures, both which operate in the same territories.  s 109 critical in adjusting the relations b/t the 2 legislatures, and also of great importance to the ordinary citizen [which of 2 inconsistent laws they are required to observe].

· Brennan, Murphy and Deane JJ – considered that Commonwealth could however vacate a field and open the way for State parliament to re-enter retrospectively the field from which it had earlier been excluded.

· Murphy & Deane JJ – Commonwealth parliament could also retrospectively occupy or cover a field so as to prevent a State legislature from entering that field or excluding State legislation already present in the field.  Gibbs CJ rejected the proposition.

Minority: Mason, Wilson & Dawson JJ

· Commonwealth Parliament could legislate to retrospectively remove or create inconsistency with State law where the inconsistency depended upon Commonwealth Parliament’s intention to cover the field

· Beyond Commonwealth legislative capacity to revive a State law which remained inconsistent with a Commonwealth law. However the Amendment to the Act in effect removed the inconsistency which attracted s 109 operation.

· Considered that: 

· the invalidation of the State law occurred because Commonwealth Parliament had indicated its intention to cover the field in the act; 

· that the Commonwealth could expressly declare its intention not to cover the field; 

· what the Parliament could enact prospectively could also be enacted retrospectively


(ii)No Express Declaration



(1) Inference from type of law

Different type of laws give rise the assumption that parliament intended to cover the whole field. In cases such as Miller v Miller and R v Loewenthal the court held that the mere subject matter indicates such an intention. 

Crimes on Commonwealth places: 

R v Loewenthal; Ex parte Blacklock - the very fact that the Commonwealth has passed an Act which makes it an offence to damage Commonwealth property, seemed in the minds of the judges (subjective) to suggest that the Commonwealth really meant this to be an exhaustive code about damaging Commonwealth property and to leave no room for State Acts to run in parallel.

Listening devices: 

Miller v Miller - the fact that the Commonwealth had passed an Act about the use of listening devices connected to the Commonwealth telephone system seemed to the HC to make it clear that there is no room for State laws about listening devices to operate in parallel with the Commonwealth law. 

Racial discrimination: 

Viskauskas v Niland - argued that there was no room for the State anti-discrimination law in so far as it relates to racial discrimination, to stand side by side with the Commonwealth Racial Discrimination Act.  The HC agreed - if the Commonwealth is implementing an international Treaty, it seems unlikely that it would intend that this Treaty would only be implemented in a partial way and be able to be varied from State to State by contrary State laws.  


(iii) Inference from details of the Act

The court will also investigate the detail of the provisions and their width. In Noarlunga Meat the regulations covered absolutely every aspect of work in a meatworks. 

Overall here it is likely that the Commonwealth did/not intend to cover the whole field.

c)
Concurrent Laws

There is a possibility that the Court may decide a law does not cover the field; that is, there is room for concurrent laws:

Collins v Charles Marshall Ltd, Robinson & Sons v Haylor - State law creating long service leave (LSL) can stand with Commonwealth award which doesn’t mention it

ATI (Ops) v Wardley - fed award re terms of dismissal paid no regard to sex discrim

McWaters v Day - Qld Traffic Act can stand side by side with Commonwealth D F Discipline Act - latter contemplated parallel systems 

Swift Aust v Boyd P – Commonwealth licence and regs didn’t cover “surplus” poultry not intended for export (only 5% exported)

Element 6: Effect on State Law

If a State law is found to be inconsistent with a Commonwealth law, the State law is invalid to the extent of the inconsistency (s 109). 

The State law is not destroyed. Those aspects of the State law which are inconsistent with the Commonwealth law become inoperative; other aspects of the State law continue to operate; Clyde Engineering Co v Cowburn.

In Lamb v Cockatoo Docks it was held that the state law was inconsistent to the extent it covered the same topics- therefore in this case the inconsistent provisions may be severed and the remaining provisions still operate. However if the remaining provisions make no sense or are in operative the whole law will be invalid: Wenn v A-G (Vic).
In Butler v A-G Extent was held to include temporal extent as well. Therefore in this case if the state law will only become inoperative while it is inconsistent and of Commonwealth law is amended or repealed there the state law may revive.

Element 7: Reach a Conclusion

Part 4A: Corporations Power

Element 1: Head of Power

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:

(xx) Foreign corporations, and trading and financial corporation’s formed within the limits of the Commonwealth;

Element 2: What Type of Corporation is involved here?

Section 51(xx) refers to 3 types of corporations which may be formed, foreign, trading and financial.  

Element 2a: What is a Corporation?

A corporation is an artificial person recognised by the law – it can sue and be sued in its own name, make contracts, hold property etc and has a corporate seal in place of a signature of a natural person.  It may be a sole corporation where the “office” holds property not the person, or a corporation aggregate – companies, trade unions, municipal corporations (BCC), other associations registered under Associations Incorporation Act (eg. sports clubs).

Foreign Corporation

· A corporation formed outside the limits of the Commonwealth (NSW v Commonwealth)

· An entity formed under the law of a foreign country and accorded a corporate legal personality either by that law or Australian law. 

· A corporation formed outside Australia that carries on business in Australia (Re Dingjan; Ex Parte Wagner)

· If the corporation is incorporated outside the Commonwealth, the Commonwealth has power to make laws relating to that Corporation when it is operating within the limits of the Commonwealth.

· WA Football League - Murphy J took a broad view and said it includes syndicates, joint ventures formed in country’s with different corps laws

· Huddart Parker and by Murphy J in Adamson, that the term "foreign corporations" would include such entities.

Trading Corporation

· “buying and selling are the very heart of trading” (St George Council Case)

· “trade” refers to the same phenomena in s 51(xx) as it does in ss 51(i) and 92

Financial Corporation 

A financial corporation engages in financial activities, such as the buying and selling of money. Financial activities include transactions in which the subject of the transaction is finance (i.e. borrowing or lending money), as distinct from transactions (i.e. purchase or sales of particular goods for money) (Ku-Ring-Gai Cooperative Building Society (No 1)). 

It is not necessary for a financial corporation to have a profit motive (Ku-Ring-Gai Cooperative Building Society (No 1)).

Re Ku-Ring-Gai Co-Operative Building Society (No 2)

Issue: 

· whether the Trade Practices Act 1974 (Commonwealth) applied to the Ku-Ring-Gai and Dee Why Co-operative Building Societies, which were set up to provide low interest rate loans to their members for housing, but with only the ancillary objective of making a profit from providing this finance. 

Held:

· the building societies were “financial corporation’s”, even though they were not set up for a profit

Brennan J:

“Its predominant activity is the activity which it was formed to undertake – the borrowing of moneys to lend to its members, the lending of those moneys, the receipt of repayments and the ultimate repayment of the moneys to the source from which they came. These are money dealings. The activities of borrowing in order to lend and lending at interest are financial activities which give to each corporation the character, and place it within the category of a financial corporation.”

A financial corporation deals in finance for commercial purposes, whether by way of: 

· making loans;

· entering into hire purchase agreements; or

· providing credit in other forms

· and this activity is not undertaken for the purpose of carrying on some other business (State Superannuation Board v Trade Practices Commission). 

State Superannuation Board v Trade Practices Commission

· The State Superannuation Board, which provided superannuation benefits to retired public servants, invested moneys for financial gain and loaned moneys to members

Held, by a majority (Mason, Murphy and Deane JJ) to be a financial corporation

· They do no more than describe a corporation which engages in financial activities or perhaps is intended so to do … a financial corporation … deals in finance for commercial purposes, whether by way of making loans, entering into hire purchase agreements or providing credit in other forms, and this activity is not undertaken for the purpose of carrying on some other business. 

· A corporation which is formed by an employer to provide superannuation benefits for its employees and those of associated employers may nevertheless be a financial corporation if it engages in financial activities in order to provide or augment the superannuation benefits.

Element 3B: Categorisation of Corporations

Historically there have been 2 test which have been applied to determine whether a trading/financial corporation:

· Purpose Test

· Activities Test

Originally, purposes test preferred by HCA which focused on what the corporation was incorporated to do: St George County Council, however the Activities test (preferred by minority in St George) gradually came to dominate the approach: WA Football League v Adamson; Tasmania Dams case; State Superannuation Board v TPC.  The Purposes test regained a limited use, with regard to “shelf” corporations, where actual activities were difficult to determine: Fencott v Muller

Purpose Test

Asks for what reason or purpose was the corporation established, ie in article of memorandum or in statute or see what the company does (St George County Council Case)

St George County Council

· St George County Council: whether TPA applied to Council

· Set up under Local Govt Act and had power over electricity, rates etc.  under a statutory duty to supply electricity to consumers as cheaply as possible.  

· No dividends, no shareholders, but extensively trading in electricity

Gibbs & Menzies JJ (majority)

· test to determine whether something was a trading corporation was the PURPOSE TEST.  

· Look at the statute - purpose of Council was not trade but to perform local govt functions and therefore while it was a corporation it was not a trading corporation.

· Trading purposes was a secondary purpose of the corporation

McTiernan J (majority)

· agreed on a different basis (avoided the tests issue, held that the Act wasn’t intended to apply to Local Govt bodies)

Barwick & Stephen JJ (minority)

· it is a trading corporation.  The test is what ACTIVITIES it engages in.  There was evidence of activities and the money earnt from selling and buying.  

Activities Test

Asks what are the current activities of the corporation (Adamsons Case)

· If the current activities are trading, then it will be a trading corporation

· ‘Trading’ includes those activities which produce revenue: the concept is not limited to buying and selling at a profit; it extends to business activities carried on with a view to earning revenue (Adamsons Case)

· If the current activities are financial, then it will be a financial corporation

What proportion of activities has to be trading or financial?

Generally, the test to apply is whether the activities are a substantial function of the corporation (Adamson’s Case and State Superannuation Board v Trade Practices Commission). 

Note that this test was expressed differently by the judges in Adamson’s Case – 

· Barwick CJ – a corporation is a trading corporation if its trading activities are a substantial function of the corporation.

· Mason J (Jacobs J agreed) – a corporation is a trading corporation if its trading activities are “not so slight as to be incidental to some other activity” (Not as onerous as Barwick CJ suggested)

· In obiter, suggested that schools, churches and charitable organisations are not trading corporations as their fund-raising are not significant as a proportion of the overall activities of those bodies.

· Murphy J – a corporation is a trading corporation if its trading activities are not insubstantial.

WA Football League v Adamson

· Footy player said player transfer rules were “anti-competitive”.  

· Both sporting bodies claimed that they were not trading corporations but that they were just incorporated.  They engaged in acts in regard to selling advertising, catering, TV rights, renting the premises and car parking

MAJORITY 

· Barwick, Mason, & Jacobs JJ: looked at company’s current activities/functions, not purpose.  

· “Trading” is not ltd to buying and selling for profit – incl business activities that earn revenue.  WAFL engages in a continuing venture for profit and trade.

· Trade not slight and incidental to other activities, the WAFL was engaged in a substantial trading activity; formed a sufficiently significant proportion of the club’s activities.  

· Whether sufficient is a Q of degree & fact.

MINORITY

· not a trading corp but a football club – predominant PURPOSE too remote from trade and profit

Situations of Trading/Financial Corporation


(i) Where a sport or social club/school or church

In Adamson a situation arose the question arose whether the WA NFL was a trading corporation. The majority in this case held that the trading activities here were a substantial part of the FL activities. It was held that the NFL carries on the game of football as a trade, getting up and taking part in football matches. Likewise in Hughes v WA Cricket Assn Toohey J held that the WACA was a trading corporation.


(ii) If it is not a major social or sporting club but a local one

In Adamson Mason J said that where the principle activity was religion or education and the trading activates are son slight an incidental it cannot be described as a trading corp. Our facts are more akin to Hughes v WA Cricket Assn where a Cricket Club Inc was not; despite some bar trade was not a trading corp. as the trade was quite insubstantial in the context of its overall activities.  Likewise here the trading is not a significant part of the activities where as sport is. 


(iii) If a major club or organisation

Like in Adamson in this case there is significant trading activities in merchandise/TV campaigns/ Ticket sales etc and therefore it is likely that the corporation would be a trading corp. for s 51(20).


(iv) Govt owned corporation
Two cases have considered the status of govt owned corp. In SSB a gov corp. that took super contributions and invested them argued its main activity was not financial but collecting contributions and giving out benefits. The majority rejected this and found finance to form a significant part of the overall activities. Similarly in Tas Dam it was argued that the HEA was only a govt body that invest money in building dams. The majority held that because power was sold on a very large scale it was a trading corp. The minority disagreed stating that the proportion of trade to overall activities was small.

A corporation which engages in financial activities to facilitate its primary function is still a financial corporation (State Superannuation Board v Trade Practices Commission) – it is not necessary to show that trading (or finance) is the corporation’s dominant or characteristic activity

A corporation which engages in trading or financial does not cease to engage in those functions because they are entered into in the course of or for the purpose of carrying on a primary or dominant undertaking not described by reference to trade (State Superannuation Board v Trade Practices Commission)

Case Examples/Extracts

Hughes v WA Cricket Assn (1986) 

· Toohey J held that the WACA was a trading corp, but the Subiaco Cricket Club Inc was not, despite some bar trade because that trade was quite insubstantial in the context of its overall activities

· Test is whether the activities are not “slight and incidental”

State Superannuation Board v TPC 

· FINANCIAL CORP argued it was NOT a financial corp because it was a govt corp and therefore was not subject to TPA (exclusive dealing provisions).  

· It administered public servants’ super and undertook some financial activities (e.g. making commercial & housing loans)

· SSB was investing its money on the market, and attempting to make as much profit as possible

· HCA applied activities test

MAJORITY – Mason, Murphy & Deane JJ:

· financial activities form substantial part of overall activities - a corporation which is engaged in trading or financial activities didn’t cease to engage in those activities because they were entered into in the course of or for the purpose of carrying on the primary or dominant undertaking which may not have reference to trade

MINORITY – Gibbs & Wilson JJ:

· the principal activity was not financial: collecting contributions and giving out benefits.

Tasmanian Dam Case

· Hydro Electric Authority given status of corporation.  

· Argued was not a trading corp because it was a governmental body, which invests money in building dams.  

· Sold power “on a very large scale” though not a big fraction of all activities.  Functions were therefore supplying electricity, building, constructing, operating, and maintaining plants & dams.

Majority: 

· because it sells power on very large scale, this makes it a trading corporation – trade in electricity was a sufficiently signif proportion of overall activities – USED ACTIVITIES TEST.  Fact it was carried out largely in the public interest did not prevent it from being characterised as trading.

Minority

· Precedent for the activities test but here the proportion of trading to overall activities is small.

Quickenden v O’Connor 

· Held, the University of Western Australia was a trading corporation for the purposes of s 51(xx) – educational institution. 

· Carr J – at least 28% of the university’s revenue came from trading activities and this pointed to substantial trading activities that formed a significant proportion of the university’s overall activities.

E v Australian Red Cross Society 

· Held, the Australian Red Cross Society and the New South Wales Division of the Society of the Prince Alfred Hospital were s 51(xx) corporations.

· There are limits on what the Commonwealth could regulate in those corps. Regulation of blood transfusions could not be regulated under the Corp power. 

· However, neither the Red Cross nor the Hospital provided blood transfusions “in trade and commerce”.

Corporations with no ‘current activities’ – shelf company or holding company 

A similar situation occurred in Fencott v Mullers the question in that case was whether a shelf company was subject to the TPA. The majority held that where there were no activities the purpose test applies and examination of the company’s constitution revealed it was a trading corp. The minority also applied (the better view) and looked at the whole of the evidence and not just the stated objects of the company, concluding it was not a trading company.

Fencott v Muller: 

· involved a SHELF COMPANY which had been bought by for the purposes of a transfer of a business.  

· Its objects were widely drawn encompassing trading and financial activities.  Replaced a company as trustee of a unit trust and began negotiations with creditors.  

· Alleged breach of s 52(1) TPA during negotiations but company argued it was not a trading or financial corp and was immune to TPA.

· All the shelf corp had done was send a letter in its name, so they argued they did not engage in any trading activities.

MAJORITY - Mason, Murphy, Brennan & Deane JJ

· conceded that company had not engaged in trading or financial activities (as per activities test in WA Football).  Applied supplementary purpose test – this should be done where corp has not begun or has barely begun to carry on business. 

· the purpose test can be used where the corporation has not engaged in any activities.  Look at memorandums or letter to examine purposes

MINORITY 

· authorities support activities test.  Not engaged in any trading activities therefore not an trading corporation

Element 4: Scope of the Power

Historically there are 2 views on the scope of the corporation’s power:

· Early View – Narrow

· Modern View - Wide

Early View

This view was formulated by Gibbs CJ in Actors Equity and expressed by the dissenting judges in Tas Dams and majority in Re Dingjan: Exparte Wagner. It states that a law will only be ‘with respect to…trading corp. where the law is directed at the trading activities of trading corp.’


Therefore it is necessary to determine if the law here is regulating trading activities or activities that are merely ‘preparatory to trade and not part of it’: Tas Dams per Gibbs CJ.

In Tas Dams the minority view was that the law prohibiting the building of a dam was not within the scope as it was not aimed at the trading activity of trading in electricity but at an activity that was merely preparatory to it and too remotely related and thus outside the power: Tas Dams per Gibbs CJ and Wilson J.

 Likewise in the Re Dingjan  Dawson, Brennan, Tohhey and McHugh JJ, though making separate judgments, in coming to their decisions all applied the principal that the was not a direct enough effect on the const corp. separate from the effect on others individuals.

Therefore the narrow view as stated in these cases requires there to be a significant connection to the activities of the trading corp. and the law.

If this view was to apply, in this case the result is likely to be:

· There is/not enough to discriminate between const corps. and other persons: Brennan J
· Does/not impact directly on the corporation’s right and duties: Toohey J
· The law is/not significance for the corporation or its business activities: McHugh J
· The law Is/not significant in the way in which the law relates to const corp.: Dawson J
Huddart Parker v Moorhead (1909): 

· case concerned the constitutional validity of provisions of the Australian Industries Preservation Act 

· ss4 & 5 made contracts in restraint of trade unlawful with regard to interstate or overseas trade and commerce (s4) and foreign corps or trading or financial corps (s5)

· ss7 and 8 made monopolisation unlawful with respect to interstate or overseas trade and commerce (s7) and foreign corps or trading or financial corps (s8)

MAJORITY - Griffith, Barton, O’Connor JJ: held provisions invalid

· applied the Doctrine of State Reserved Power – power over domestic trade and commerce reserved to states because of wording of s51(i) so ss5 and 8 were invalid. 

· This reservation of powers theory was held to limit the corps power but this was rejected in the Engineer’s case.  Commonwealth allowed to legislate to control legal capacity of corps but not corp activities within capacity

· Higgins J applied a narrow characterisation to hold that the laws were about monopolisation and trade and commerce, not laws with respect to corps (that type of characterisation removed by Fairfax, Murphyores)

· Ss4 and 7 remain valid, with restrictive interpretation given by Griffith, Barton and O’Connor JJ in Coal Vend but used later in Redfern v Dunlop Rubber

MINORITY Isaacs J

· Did not believe in Reserve Power Doctrine – each of the powers should be given its independent operation

· Drew distinction between the external, internal and hybrid external-internal activities of a corp

· Commonwealth law can apply to the trading and financial activities of trading and financial corps (their external activities)

· Because of work formed, Commonwealth law must apply to corps already existing,

· Thus can’t extend to regulating formation of corps

· Commonwealth could control the conduct of orgs in transactions with or as affecting the public but much of “internal” activities that are closely linked with a corporation  (e.g. what it can have in its memo and articles, relationships between corp and employees) are outside the power

· However, some “internal/external” activities can be regulated – (preparation of financial reports complied internally but then submitted to a securities commission) because of their external aspect the Commonwealth could regulate them.

In the Engineers Case the State Reserve Powers Doctrine was rejected so it was now open to reconsider Huddart Parker
A wide view

The earlier approach in Huddart Parker was rejected in Strickland v Rocla Concrete Pipes (1971).  This approach directed that:

‘A law may be a law with respect to a trading, foreign or financial corporation formed within the limits of the Commonwealth notwithstanding that it affects the corporation in the conduct of its interstate trade’
Strickland v Rocla Concrete Pipes Ltd (1971) HCA 

· provisions in TPA required companies to register with Commonwealth any restrictive trade practice agreements they entered into (e.g. monopoly).  

· Rocla was a party to an RTA re trade within Qld (i.e. intrastate trade).  The lower court followed Huddart Parker but the TP Commissioner appealed to the HC

· TPA substantive provisions applied to “persons” in general – wide application (s35), ie. Not just to trading and financial corps for eg. (applied to restrictive agreements between persons – similar to current s45 TPA) – clearly too broad to fit within any heads of power

· “restrictions” under s7 were to include those restrictions in interstate or overseas trade and commerce or accepted by a foreign corporation or a trading or financial corporation

MAJORITY HELD 

· Barwick CJ said s35 and s7 would each be valid independently but not together – said they were incompatible (but Pyke doesn’t see it and he thinks Barwick was just angry because they changed his drafting of the act)

· Use of include in s7 – sin committed was obvious reliance on a power, but rather using include so that it was meant to apply wherever there was a covariance by power, rather than showing a standard of reading down as suggested by HCA in Pidoto

· Huddart Parker was tainted by reserved powers doctrine and no longer good law (unanimous in this court).  

· Ss5 and 8 of the earlier act were valid as they regulated and controlled activities of trading corps which is right at the heart of the power

· By then earlier law had been appealed

· Adopts Isaacs J’s dissent and suggests that his distinction between internal/external activities may still be alive

· A law may be a law with respect to a trading, foreign or financial corporation formed within the limits of the Commonwealth notwithstanding that it affects the corporation in the conduct of its Intrastate trade.  

· Clear from all Js that s 51(xx) would extend to regulate trading activities of trading corps and therefore allow the Commonwealth to regulate financial activities of financial corps.  Commonwealth control of foreign corporations is limitless.  

· However here the provisions purported to govern ALL companies, not just trading & foreign companies and therefore provisions ultimately invalid as the court was not willing to read them down, nor sever them

· Barwick CJ: s 51(xx) allows Commonwealth to regulate trading activities of trading corporations BUT

· ALSO s 51(xx) covers a wide range of activities not necessarily limited to trading activities – it should not be approached a narrow or pedantic manner

· HOWEVER It does not follow that any law which includes foreign corps or trading or financial corps formed within the Commonwealth is necessarily a law with respect to s 51(xx)

An Even Wider View

The broad view was formulated by Mason J (Murphy J agreeing) in Actor’s Equity. The view reflects Engineers and states that the power is plenary free from the unexpressed qualifications. The view has been applied by Mason, Deane & Murphy JJ in Tas Dams and Mason CJ, Deane and Guadron JJ in Re Dingjan.
In Tas Dams the majority view was that the law prohibiting the building of a dam was within the scope as s51(20) is was aimed at a person (the corp.) and not an activity and even so all activities are conducted in the furtherance of a corporate strategy.

In the Re Dingjan  Mason CJ, Deane and Gaudron JJ followed the majority in Tas Dams holding that it was enough that the law expressed to operate by reference to the business functions, activities or relationships of const corp. and therefore the regulations were valid.

Therefore the broad view as stated in these cases requires there to be a connection directed towards the ‘corp.’ as a person and not dependent on the activities being regulated.

Actor’s Equity v Fontana Films (1982) 

· Prov in TPA penalising acts of TPs that caused loss/damage to a corp’s business – s45D(1)

· Here union demanded FF agree to employ only those actors who were members of the union but FF refused.  

· The union declared that no member would work for FF and exerted pressure on agents not to supply actors – the company ceased production because couldn’t get actors.  

· FF got injunction & union found to have breached TPA.  

· Applied to HC on const Q.

HC HELD

· unanimously that s 51(xx) extends to the regulation and protection of trading activities of trading corps and upheld the TPA provision

NARROW Gibbs J (with Wilson J): 

· stated that the power be read as limiting the scope of the Commonwealth’s power to those corporate activities which were directly related to the nature of the corporation in question.  

· Here the law regulates conduct of others, however the conduct is designed to cause substantial loss to the business of a trading corp and therefore relates to trading activities of a trading corporation

· it was reasonably incidental to the power conferred by s 51(xx) because it required a Trade Union to take all reasonable steps to prevent its members from engaging in conduct intended & likely to cause damage

BROAD Mason J (Murphy & Aicken JJ agreeing) 

· s 51(xx) supports laws that directly regulate ANY of the company’s activities. Const grant of power should be construed liberally, not narrowly/pedantically. 

· Power should be read free of unexpressed limitations.  The power was intended to confer comprehensive power with respect to the subject matter to ensure all conceivable matters of national concern would be comprehended.

DIDN’T COMMIT Stephen & Brennan JJ 

· decided on narrow view but didn’t reject broad view.  

· Brennan J Considered that protecting ‘business’ activities of trading corps from boycotts fell within s 51(xx) because those activities necessarily included trading activities.  i.e. he was approving s 51(xx) applying to more ‘peripheral’ matters.  He did seem closer to Mason’s view than Gibbs’ 

· Similar (head of power extending to protection of subject of head of power) in Seamen’s Union v Utah with respect to the trade and commerce power

Element 5: Is the law within the incident scope of the power

Here a law has been passed that “makes it an offence to engage to conduct that hinders/prevents supply of good/services to const corps.” The potential problem with this law is that it is aimed not at the const corp. but a part incidentally connected to a const corp.

A similar situation arose in Actor’s Equity Case. In that case the TPA made trade unions vicariously liable for the activities of members that caused damage to const corps. By prevent the supply of goods or services. It was held in this case that the law was invalid.

The majority approach is best summed up by Mason J reasoning. His honour stated that the law as one in respect to trade unions and there was only a very remote connection to const corp.

The minority view, as expressed by Gibbs CJ was that the law was reasonable incidental as it as it was aimed at preventing damage to Const Corp.

Therefore there must be a sufficient connection between the individual and the cost corp. This is demonstrated in Fencott v Miller. In that case the provision enabled any person who had suffered loss because of a corporation’s misleading or deceptive conduct to recover that loss from any person involved in the contravention. The court unanimously held that the law was valid as it had the effect of regulating the conduct of const corp. and therefore there was a sufficient connection to s51(20). Similarly in CLM Holdings a penalty imposed on people for contravening ss53+54 TPA (aimed at corps.) was held valid as it to regulate the conduct of corps. 

Therefore assessing the facts in light of these decisions.

Element 6: Regulating Activities of Corporations

Power to Regulate any activities of a s 51(xx) corporation?

The scope of s51(xx) was again considered in Commonwealth v Tasmania (the Tasmanian Dams case) (1983), and the question of whether the power extends beyond the trading activities of s 51(xx) was specifically addressed.  

There it was held by a 5:2 majority that power extends to regulating activities of a corporation, not in themselves trading, but done for purposes of the trading (or financial) activities (which is almost everything a trading or financial corporation does).

Tasmanian Dams (1983): 

· s 10 of World Heritage Act prohibited (trading or financial) corporations from doing long list of activities (building structures, using explosives, making roads, etc) in a World Heritage area.  

· Didn't specifically mention building a dam.  Another section generally prohibited anyone doing these activities in a World Heritage area relying on external affairs pwr.  But s 10 obviously relying on corporations power.  

· s 10(2) generally prohibited a trading or financial corporation from doing those things at all  

· s 10(4) prohibited those things if done “for the purposes of the corporation’s trading activities” 

· i.e. s 10(2) can only be valid (as cutting down trees etc. are not in itself a trading activity), if the Commonwealth can regulate anything simply because it is done by a corporation – i.e. broad view

HELD: 

· s 10(4) held valid by 5:2.  But in application only 4 J’s held applied to construction of dam and to particular corporation.  

· So power extends to regulating activities of a corporation done for purposes of the trading (or financial) activities (which is almost everything a trading or financial corporation does)

· Validity of s 10(2) had 3:3 split, Brennan J not deciding, on validity of 10(2)

NARROW Gibbs, Wilson & Dawson JJ: 

· Held only narrow section valid. 

· law will only be with respect to trading corps where it is directed at the trading activities of trading corps.  Concluded that the wider prov could not be supported by s 51(xx) as it included non-trading activities.  

· The trade of the corp was the supply of electricity and the construction of the dam was merely preparatory to the trade and not part of it.  

BROAD Mason (Deane & Murphy similar views): 

· held that both the wide and narrow sections were constitutional.  s 51(xx) supports laws regulating any activities of trading corps, there is no need for a connection with trading activities.

· Mason: Confining s 51(xx) to the regulation and protection of trading activities of trading corps would be unduly restrictive because the subject matter of the power is persons not activities.  Powers should be liberally construed to confer plenary power.  A law which prohibits trading and foreign corporations from doing an act is a law about trading and foreign corporations, notwithstanding that it is also a law about the act which is prohibited.  

· Deane: no reason in language/principle of legal interpretation/logic for restricting s 51(xx) – it’s a general pwr

DIDN’T COMMIT Brennan J: 

· Noted both s 10(2) was wide enough to prohibit trading corps from doing acts unconnected with trading activities but it was unnecessary to determine validity because s 10(4) was ltd in prohibition to those acts of trading corps carried out for the purposes of its trading activities and this sub-s provided a sufficient basis on which HEC’s dam construction activities could be declared unlawful!  He adopted NARROW view but didn’t commit – applying it expansively.  He saw the dam construction as integral to the Commissions trading activities cf Gibbs J

Regulation of individuals of corporations

It was held in R v Judges of the Australian Industrial Court; Ex pate CLM Holdings Pty Ltd (1977) that laws which penalise individuals for involvement in prohibited activities of corporations are valid.  This was followed in Fencott v Muller, and is distinguishable from Re Dingjan: Ex Parte Wagner, where it was found that the provisions were invalid as they were too wide.   

CLM Holdings Case

· Section 53 and 55 of the Trade Practices Act 1974 (Commonwealth) provide that a corporation shall not falsely represent that goods are of a particular standard

· Section 79 provides that a person (body corporate or otherwise) who contravenes s 53 is guilty of an offence

· CLM Holdings made false representations about antiques at an auction in Toowoomba

· Constitutional validity of law challenged on the basis that s79 was beyond power as it purports to regulate activities of people other than s 51(xx) corporations – it was not a law with respect to corporations, but a law with respect to natural persons (therefore, outside direct scope of the section)

· Held, the law regulated the conduct of corporations and that penalties directed at individuals involved is supportable 

Mason J (with whom the rest of the Court agreed) –

· “The point here is that if a head of constitutional power enables the Parliament to legislate so as to create a particular offence, then that head of power or the incidental power will authorize a provision having the same effect as s. 5 of the Crimes Act in its application to a person who is knowingly concerned in the commission of the offence.”

Fencott v Muller

· Issue – whether a provision in the Trade Practices Act 1974 (Commonwealth) extending civil liability to persons involved in corporate contraventions of the Act was a law with respect to corporations or a law with respect to natural persons

Held, it was a law with respect to corporations

Mason, Murphy, Brennan and Deane JJ

· Once it is accepted, as it now is, that the corporations power extends to the regulation of the trading activities of trading corporations, it necessarily follows that, in some circumstances at least, the power must extend to the imposition of duties on natural persons

· Two considerations combine to sustain this conclusion –

· Corporations act through natural persons

· In order to be effective, a regulation of the activities of corporations calls for the imposition of duties on those natural persons who would, or might, in the ordinary course of events, participate in the corporate activities

Re Dingjan: Ex parte Wagner (1995) 183 CLR 323

· Industrial Relations Act authorised IRC to set aside/vary any independent contractor’s K where it related to the business of a constitutional corp (i.e. one to which s 51(xx) applied) that was unfair, harsh or against public interest – i.e. person on other end of K would be person who performed business functions of a const corporation or a person in a business relationship with that corp.

HELD

· Unanimously held to be too wide, held 4:3 that it could not be read down

Dawson J – 

· in the majority but the rest used the broad approach: said that a law directed at trading/financial corps or foreign corps was not necessarily a law upon the subject matter of those corps. 

· It was necessary for a law to be a valid law with respect to a trading/financial corp that the fact that the corps affected were trading/financial corps should be significant in the way in which the law relates to it.  

· The Commonwealth could not regulate a contract relating to the business of a constitutional corporation – neither the nature nor the existence of the corp was significant as an element in the conduct the legislation sought to regulate.

Mason CJ, Deane and Gaudron JJ 

· (followed Mason in Tas Dams – here in minority for verdict).  It’s a plenary power which is to be construed according to its terms and not by reference to implications or limitations which those terms do not require.  

Gaudron J 

· (others agreeing) Business activities signify whether corps are trading/financial corps and main purpose of power to legislate must be directed to their business activities

· thus s 51(xx) extends to the business functions and activities of constitutional corps and to their business relationships.  And they will, in the ordinary course, involve individuals, and not merely individuals through whom the corporation acts 

· i.e. s 51(xx) extended to persons by or through whom trading, financial or foreign corps carried out their functions and activities and with whom they entered into relationships.

Brennan J: 

· concluded that the sections the IRA could not be supported by s 51(xx).  The provisions authorised IRC to set aside or vary a K for services relating to the business of a const corp if the K was unfair, unjust or against the public interest – 

· Brennan said it was not enough that the law applied to the const corps and other people indifferently – it must discriminate between const corps and other people either by reference to the persons on whom it confers rights or privileges or imposes duties or liabilities or by reference to the persons whom it affects by its operation.  

· Here the provisions were too wide as they did not affect const corps in a discriminatory manner and were therefore invalid.

Toohey J

· required a substantial and not merely tenuous connection b/t the law and the subject matter of s 51(xx) – the law must operate on the rights, duties, powers or privileges of corps in such a way as to evidence a sufficient connection b/t the law & the corps

· here there was no connection other than some unidentified relationship to the business of such a corp (remote).

McHugh J 

· Stressed need for connection b/t law and s 51(xx) corporation.  

· The law in its legal or practical operation must have some significance for the activities, functions, relationships or business of the corp.  

· Said it would be enough if a law regulated activities, functions, relationships or business of a corp; or if a law regulated conduct of those who controlled, worked for or held shares/office in such a corp.  

· Law regulating conduct of outsiders is NOT within power conferred unless it has significance for the corp i.e. beneficial or detrimental effect on the corp or their officers/employees/ shareholders

A very recent application of the scope of s 51(xx) was in New South Wales v Commonwealth (Workplace Relations Challenge) (2006) where the validity of the governments Work Choices legislation was challenged, where by a 5:2 majority it was held that the Work Choices Act was valid (see case extract for more detail as to particular questions)

Workplace Relations Challenge (Work Choices Case)

· The Workplace Relations Amendment (Work Choices) Act 2005 (Commonwealth) (WorkChoices Act) altered the primary constitutional basis of the Workplace Relations Act so as to rely on s 51(xx), the corporations power, instead of s 51(xxxv), the conciliation and arbitration power.

· The Act defined an employee as an individual employed an “employer”, which was defined as a constitutional corporation, that is, a corporation within the meaning of s 51(xx).

· The WorkChoices Act effected significant changes to Australia’s industrial relations system, with the State industrial relations systems becoming effectively redundant.

· The validity of the WorkChoices Act was challenged by NSW, Victoria, Queensland, SA and WA.  Unions NSW and the Australian Workers Union also bought proceedings.  Tasmania, ACT and NT each intervened in support of the challenge.

Major Arguements:

1. s 51(xx) only permitted the regulation of external relationships, not internal relationships; 

2. s 51(xx) only authorised laws that dealt with matters that are peculiar to corporations and the fact that a corporation is a constitutional corporation should be “significant” in the way that a law operates in relation to it - the distinctive character test;

3. s 51(xx) should be read down to by reference to s 51(xxxv), the conciliation and arbitration power and that the Federal Government had no power to legislate in relation to the relationship between a constitutional corporation and its employees except in accordance with s 51(xxxv).

The majority (Gleeson CJ, Gummow, Hayne, Heydon and Crennan JJ) held that the Work Choices Act was valid.

Held that a law which regulates the relationship between a constitutional corporation and its employees or affects constitutional corporations in the manner upheld in Fontana Films is a law with respect to a corporation under the corporations power.

· On each of the major arguments they held:

· There was no distinction between external and internal relationships which limited s 51(xx).

· 
“The distinction between external and internal relationships of corporations proffered by the plaintiffs as a limit to the legislative power conferred by s 51(xx) should be rejected as an inappropriate and unhelpful distinction. As explained earlier, transposing a distinction originating in choice of law rules into the present context is inappropriate. The distinction finds no reflection in the Convention Debates or the drafting history of s 51(xx) and, in any event, is unstable. Adopting it would distract attention from the tasks of construing the constitutional text, identifying the legal and practical operation of the impugned law, and then assessing the sufficiency of the connection between the impugned law and the head of power.” (at [197])

· The scope of s 51(xx) is not limited by the character of the three types of corporations included therein.

· 
“Treating the character of the corporations mentioned in s 51(xx) (as foreign, trading or financial) as the consideration on which the power turns produces awkward results. Why should the federal Parliament's power with respect to Australian corporations focus upon their activities, but the power with respect to foreign corporations focus only upon their status?” (at [145])

· s 51(xx) supports laws that “single out constitutional corporations as the object of statutory command”.  It also supports laws “directed to protecting constitutional corporations from conduct intended and likely to cause loss or damage to the corporation” (at [198]).

· Therefore the legislative power conferred by s 51(xx) "extends to laws prescribing the industrial rights and obligations of corporations and their employees and the means by which they are to conduct their industrial relations

· s 51(xx) would be restricted by the limitations in the conciliation and arbitration power if those limitations constituted a “positive prohibition or restriction” like those in the taxation, banking, insurance and social services power (at [220]).  However, the limitations were not of that character; there was no “positive prohibition or restriction” (at [221])

Minority (Kirby J and Callinan J)

Kirby J

· At [481-3] - it is unnecessary for this case to outline or define the scope of the corporations power. The corporations power is restrictions placed on laws regarding industrial disputes by s51(xxxv). What is forbidden is basing a law on one head of power (i.e. corporations power) when it is clearly a law with respect to another head of power (i.e. industrial disputes); 

· At [607] - laws with respect to industrial disputes must fit within the two safeguards in s51(xxxv) namely interstateness and independent resolution; 

· At [609] (titled Preserving Industrial Fairness) - the idea of a fair go that was at the heart of federal workplace laws is destroyed which has the potential to effect the core values that shaped the Australian Community and Economy; and 

· At [613] -the high court should be attentive to the federal character of the Constitution

Callinan J

· At [913] - The Constitution should be read as a whole; 

· The substance of the legislation in question is with regards to industrial affairs; 

· The industrial affairs power includes the two safe guards; 

· As much as the corporations power may purport to support the legislation, the power is still subject to the restrictions of the industrial affairs power for industrial affairs legislation; 

· To affirm the validity of the Act would be to trespass on the functions of the states; and 

· The validation of the Act would result in an unacceptable distortion of the federal balance.

Element 7: Incorporation

Here the Act seeks to regulate the incorporation of a corp. The Commonwealth is relying on s51(20) to enact this law.

In the Corporations Act Case the court considered whether the corporations power extended to making laws about incorporation. The majority of the court held endorsed the views expressed in Huddart v Parker and held that the language used in s 51(20) limited its operation to all those ‘formed corporations’. Therefore the view was taken that the act was invalid, as the power did not expand to unformed corp. The majority also cited Airlines, Bank Nationalisation Case and Concrete Pipes to support this view.

Deane J was the only dissenting member of the court. Deane J said this construction of the power was narrow and technical and read too much into the word formed. His honour compared this law to a lighthouse power – until enacted is erected it does not exist, so laws cannot provide for the erection of a lighthouse.

The majority decision in Corporations Act Case did not reflect the expansive attitude of the court for this power but it did not on the same token weaken it. The corp. power still extends to those areas dealing with the internal affairs and the winding up of corps.

New South Wales v Commonwealth (the Corporations Act case) 

· The Corporations Act 1989 (Commonwealth) established rules for the incorporation of companies, legal requirements of corporations, formation, internal affair and the winding up of companies and regulation of the buying and selling of shares

· Held, the Act was invalid as the law must be with respect to trading and financial corporation’s ‘formed within the limits of the Commonwealth’ – thus, laws can only relate to formed corporations, not un-formed ones

· Dissenting, Deane J compared s 51(xx) with the lighthouse power – until it is erected it does not exist, so laws cannot provide for the erection of a lighthouse

· Endorsed Issacs J’s opinion in the Huddart Parker Case – which the power did not extend to regulating the formation or the internal affairs of companies, or to providing for their liquidation. 

· The decision did not invalidate the parts of the legislation which imposed national controls over the internal affairs and the winding up of trading and financial corporation’s (but did not say they were valid either)

The following laws are laws with respect to trading and financial corporations –

· Laws which regulate the trading and financial activities of corporations are valid (Strickland v Rocla Concrete Pipes): 

· Laws which protect the trading and financial activities of corporations are valid (Actor’s Equity v Fontana Films) BUT a section which attributed the conduct of individual trade unionists to their Union had insufficient connection with the topic or corporations

· Laws which regulate activities, not in themselves trading but done for the purpose of the trading (and presumably financial ) activities of corporations are valid  (Tasmanian Dams Case) 

· Laws which penalise individuals for involvement in the prohibited activities of corporations are valid – either because they are within the implied incidental area of the power or in reliance on the express incidental power (CLM holdings; Fencott v Muller) BUT there must be a sufficient connection between the individual’s activities and the corporation (Re Dingjan)

Part 4B: Banking and Insurance Power

Element 1: Head of Power

s 51 The Parliament shall have power to make laws for the peace, order and good government of the Commonwealth with respect to: 


(xiii) 
banking, other than State banking; also State banking extending beyond the limits of the State concerned, the incorporation of banks and the issue of paper money


(xiv) 
insurance, other than State insurance; also State insurance extending beyond the limits of the State concerned
Banking Power

Banking has been given an “ample meaning and a wide operation”: Dixon J in State Banking Case

According to Commrs of State Savings Bank of Victoria v Permewan, Wright a Co Ltd (1914) the essential characteristics of banking are:

· Collection of money by receiving deposits on loan repayable when and as agreed on

· Use of that money by lending it again

· It doesn’t matter that they don’t offer chq accounts

In the Bank Nationalisation Case (1948)
· Per Latham CJ: banking is essentially a business.  A single financial transaction is not a banking transaction unless carried on as part of the regular course of banking business

· Per Dixon J: banking should have a wide meaning & flexible application

· Per McTiernan: s 51(xiii) extends to the whole subject of banking i.e. the economic activity described by that name and all of its adjuncts

Very wide powers

Bank of NSW v Commonwealth

· The Banking Act 1947 (Commonwealth) allowed the Commonwealth to take over the private business of banks operating in Australia – including buying shares, removing directors etc

· Held, s 51(xiii) empowered the Commonwealth not only to incorporate a Commonwealth Bank but also to ban the conduct of banking business by private persons and to expropriate the assets of existing private banks

· However, the latter provisions were held invalid as an infringement of s 92 (under the old interpretation of that section) and also because they did not provide “just terms” as required by s 51(xxxi)

Insurance Power

“Insurance is the making of contracts involving on the one hand, receipt of money and on the other, payment of money on the occurrence of certain contingencies”: per Dixon J in Hospital Provident Fund Pty Ltd v Victoria

In R v Cohen; Ex parte Motor Accidents Insurance Board Mason J doubted a contract was essential to the legal concept of insurance.  He thought it involved “the relationship of indemnity that exists b/t the insurer and the insured which is more important than the source

Insurance Commissioner v Associated Dominions Assurance Society Pty Ltd

· Insurance Commissioner ordered under the Life Insurance Act 1945-1950 (Commonwealth) that Associated Dominions Assurance Society be wound up

· Held, that the insurance power extended to the making of orders for the winding up of an insurance company, despite the Court’s opinion that s 51(xx) did not authorise general winding up laws

Interaction between Corporations power and Banking and Insurance powers

Bourke v State Bank of NSW

· Appellants alleged the Bank of NSW had breached s 52 and 52A of the Trade Practices Act 1974 (Commonwealth) (corporation engaged in misleading and deceptive conduct)

· As the Trade Practices Act 1974 (Commonwealth) relies on s 51(xx) for its validity, the Bank claimed it engaged in ‘State banking’ and so the Commonwealth could not make laws with respect to it, due to s 51(xiii)

· Held, in excluding ‘State banking’ from its scope, s 51(xiii) represents an intention by the drafters that State banking be immune from Commonwealth regulation

· Therefore, ss 52 and 52A were invalid to the extent that they purport to apply to a State bank conducting banking business not extending beyond the limits of the State concerned

When answering a question remember:

· Trading/financial/foreign corporation? Look at the corporation’s activities and/or purposes.

· Scope of power – Must be a ‘sufficient connection’ between the law and the head of power – extends to activities for the purpose of trading, but perhaps not to non-trading activities.

· s 51(xx) is limited by s 51(xiii) and s 51(xiv) – Commonwealth cannot regulate State banking or insurance.

Part 5: Taxation

Element 1: Head of Power

51. The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:


(ii) Taxation; but so as not to discriminate between States or parts of States

Element 2: Introduction

The Commonwealth has the power to make laws with respect to taxation. This includes the power to impose customs and excise duties, which are forms of taxation. This power is qualified within s 51(ii) itself and ss 88, 99 and 114. 

The States also have power to enact taxation laws under their general power to legislate for the peace, welfare/order and good government of the States, but it is restricted by s 90 and 114 of the Commonwealth Constitution. 

General Structure for a Question

Commonwealth

· If the Commonwealth charge is NOT a tax, then it has to be justified under another head of power or it is invalid

· If the Commonwealth charge IS a tax, it will be invalid if it has not met the requirements of s.55, s88 s.99 or s.114

State

· If the State charge IS a tax, it MAY possibly be a customs or excise duty and therefore invalid under s.90

· If the State charge is NOT a tax, there is no danger of it contravening s.90

Element 3: Is there a Tax?

In Matthews v The Chicory Marketing Board a tax was defined to mean ‘a compulsory exaction of money by a public authority for public purposes, enforceable by law & not a payment for services rendered’. 

In the subsequent case of Air Caledonie the HC emphasised that this was not to be applied as an exhaustive definition.  The tax need not be collected by a public authority or for a public purpose. Additionally, the negative attribute – ‘not a payment of services rendered’ – should be seen as intended to be an example of various special types of exaction which may not be taxes even though the positive attributes are all present. 

Hence, the following are other examples of special types of exactions of money which are unlikely to be properly characterised as a tax even though they exhibit the positive attributes; Air Caledonie:

· a charge for the acquisition or use of property;

· a fee for a privilege;

· a fine or penalty imposed for a criminal conduct or breach of statutory obligation;

· a payment of a fee for a license.

Later in Northern Suburbs the court stated that that various special types of exaction may not be taxes even though the positive attributes are all present.

Therefore a contemporary defn’ of tax is: a compulsory but not arbitrary charge enforceable by statute, which is not one of that class of charges which is not properly characterised as a tax (including, but not limited to fees for services rendered, charges for the acquisition of property, or fines & penalties); Northern Suburbs and Matthews.

A compulsory and enforceable exaction of money by a public authority for public purposes will not necessarily be precluded from being properly seen as a tax merely because it is described as a “fee for services”. If the person required to pay the exaction is given no choice about whether or not he acquires the services and the amount of the exaction has no discernible relationship with the value of what is acquired, the circumstances may be such that the exaction is, at least to the extent that it exceeds that value, properly to be seen as tax; Air Caledonie International v Commonwealth.

Matthews v Chicory Marketing Board

· Victorian legislation authorised an agency to make a levy on the producers of chicory

· The money raised was used to meet industry needs such as payment of expenses, repayment of borrowings, effecting insurance and improving the quality of chicory

· The fee was imposed in order to support the chicory industry 

· Held, the legislation imposed taxation upon chicory and was an excise duty

Air Caledonie International v Commonwealth

· An immigration clearance fee was imposed on all people entering Australia (amendment to Migration Act)

· The Commonwealth argued that it was a fee for service

· Held that the Act imposed a tax

· Australian citizens had a right to enter Australia anyway and received nothing in return for the fee, so it was a tax rather than a fee for service

Element 3A: Is there a Compulsory Exaction?

In Homebush Flour Mills the court looked to the substance of the extraction to see if it amounted to a tax or not. This can be cf Vacuum Oil where the court looked to form. In Homebush Flour it was stated that if there is a legal or practical compulsion to pay there would be tax. 

The charge will be regarded as compulsory even if the statutory scheme offers an alternative to payment, if the alternative to payment is a burden which the taxpayer would naturally seek to avoid; Attorney-General (NSW) v Homebush Flour Mills Ltd. 

(a)
If person not impacted directly

In MacCormick v FCT it was stated that the compulsory nature of the charge need not impact on the taxpayer directly.  Therefore in this case the fact the party is practically compelled to pay a tax imposed on the person will satisfy the compulsory element.

(b)
If  there is an arbitrary extraction

In this case the fee arises if the certificate not issued by govt. It may be an arbitrary exaction here and therefore not a tax. In MacCormick v FCT a scheme was established were a company who did not pay tax could have assets stripped and sold, this was reliant on a certificate being issued. The court held that because there was no opportunity to challenge the cert. this amounted to a compulsory extraction

Attorney-General (NSW) v Homebush Flour Mills

· The Flour Acquisition Act 1931 (NSW) required flour millers to sell their flour to the government and either be compensated for it, or buy it back for a higher amount

· The millers were required to store the flour until it was sold by the government

· If the millers did not buy their flour back, they would go out of business

· This practical compulsion to pay the difference meant that it was a tax

Element 3B: Is charged by a Public Entity

The traditional view was from Matthews and states that the charge is to be imposed by a public authority. However Air Caledonie stated that it could be imposed by anyone undertaking a public task. This was confirmed in Tape Manufacturers Association v Commonwealth where a collecting society collected a fee imposed on the sale of blank audiotapes. The majority in this case held that the nature of the body is not important just that it is performing a public function. 

The majority, Mason CJ, Brennan, Deane and Gaudron JJ at 500, expanded the notion of ‘public authority’ and said that there is no requirement that a tax be levied ‘by a public authority’. They stated that it would be a remarkable consequence if a pecuniary levy imposed for public purposes by a non-public authority acting pursuant to a statutory authority falls outside the concept of a tax simply because the authority is not a public authority.  

Australian Tape Manufacturers Association v Commonwealth

· The Copyright Amendment Act 1989 (Commonwealth) imposed a ‘royalty’ charge on the sale of blank audio tapes

· The purpose of the scheme was to compensate record companies and performers for losses suffered as a result of unauthorised duplication of sound recordings

· The proceeds of the levy were payable to a collecting society, a company limited by guarantee, which in turn would dispense the proceeds to copyright owners

· The majority held that the so-called “blank tape royalty” was not a royalty, but a tax

· Mason CJ, Brennan, Deane and Gaudron JJ – nature of the body is not important; here it is performing a public function so to that extent, it is a public authority

· Dawson, Toohey and McHugh JJ (dissenting) – the company is not a public authority even though it is endowed with certain statutory powers

Element 3C: Is the charge for a public purpose?

Traditionally, in assessing whether the exaction was for a public purpose the courts looked to whether or not the funds went to the CRF: 1st Uniform Tax Case.  However the court in Tape Manufacturers McHugh J looked for a govt. purpose while Dawson and Toohey JJ looked for a public purpose of raising revenue. 

The current test comes from the Airservices Case and requires the fee to be imposed for the purpose of raising revenue. In that case lien was over a liquidating companies leased plane. The owner, Canadian airlines was liable for the charge and didn’t want to pay for it. It was held not to be a tax.

However, it does not follow that every sum paid into the Consolidated Revenue Fund is a tax;  Lutton v Lessels. 

Airservices Australia v Canadian Airlines International

· Compass went into liquidation and had not paid charges

· The Civil Aviation Act 1988 (Commonwealth) allowed for a lien to be executed on aircraft until charges were paid

· Compass was leasing a Canadian Airlines plane

· Held that this was not a tax because the charges were not set to provide a source of additional revenue

· Not all taxation has as its primary purpose the raising of revenue but the presence or absence of such an objective will often be significant

Lutton v Lessels

· Constitutional validity of the Child Support (Registration and Collection) Act 1988 (Commonwealth) and the Child Support (Assessment) Act 1989 (Commonwealth) was challenged

· It was held that even though the money was paid into the Consolidated Revenue Fund, it was not a tax because –

· The legislation had neither the purpose not the effect of raising revenue for the Commonwealth

· Rather, the legislation created an obligation in the form of a debt payable by the liable parent to the eligible carer, and the ‘creation of a legal obligation, enforceable by a private action, to pay for the support of a child, is not taxation’ (Gleeson CJ and Kirby J)

Element 3D: Is the charge for a fee/service/licence/penalty?

If the charge amounts to a fee for service it will not be a tax.

In the Airservices Case the court followed Air Caledonie holding that for there to be a service there be a rational basis/reasonable relationship between the fee and the service provided. 

(a)
Fee for service


(i)
Put toward product/promotion

This is similar to Harper v Vic where owners of eggs were required to pay a fee towards the grading, testing and marking if eggs. The court held in that case that the fee was to defray the cost of services rendered therefore the charge was not a tax. In Parton v Milk Board the court distinguished Harper on the basis the grading etc. was always going to be carried out. 


(ii)
If going to be done anyway

Applying the reasoning in Parton v Milk Board.  Like that here the service/activity is going to be carried out, if not by the govt. by the person therefore there would be a service here.


(iii)
If not going to be done, a purely government service

Our facts are more like Parton v Milk Board than Harper. Here the spending purposes of the govt are completely governmental, they would not have needed to be done otherwise. Therefore here the charge would not be a fee for service.


(iv)
Quantity opposed to provisions of services

In Parton v Milk Board (Vic), the fee was held to be a tax and not a fee for service because it was calculated by reference to the quantity of milk sold as opposed to the provision of services.


(v)
Relationships between fee and service

In Northern Suburbs General Cemetery Reserve Trust v Commonwealth it was held that there must be a relationship or connection between the fee and the service provided. Otherwise, the fee is a tax.

Harper v Victoria

· Owners of eggs in Victoria were required to pay a fee to a government agency to pay for the grading, testing and marking of eggs

· The fee was determined by the services provided (i.e. grading, testing and marking)

· Held that the fee was to defray the costs of the service rendered and therefore, they were not a tax

· There was a direct link between the fee payable and the services rendered

Parton v Milk Board (Vic)

· The Milk Board Act 1933 (Vic) provided for the establishment of a Milk Board, which promoted milk consumption, licensed dairies, and paid for various administrative expenses

· The Act provided for the imposition, by the Board, for a milk levy by dairymen, who distributed the milk

· The milk levy was one-tenth of a penny per gallon of milk sold or distributed

· Held, as the fee payable was closely linked to the quantity of the milk sold and not as payment for the services provided to the dairymen, the fee was a tax and not a marketing levy

· Dixon J at 258 – it is not a charge for services. No doubt the administration of the Board is regarded as beneficial to what may loosely be described as the milk industry. But the Board performs no particular service for the dairymen or the owner of the milk depot for which his contribution may be considered as a fee or recompense. 

Northern Suburbs General Cemetery Reserve Trust v Commonwealth

· Plaintiff challenged the validity of the legislation that set up the training scheme

· Employers were required to expend money on workforce training and if they did not spend the required amount, they were required to pay the shortfall to the Commonwealth

· The money collected was then to be expended by the States or Territories on facilities and services relating to workforce training

· Held the training guarantee levy was a tax and not a fee for services rendered as the legislation did not connect the charges made with the benefit provided

· The Act imposes no requirement that the State or Territory agree to expend the money paid under an agreement on eligible training programs for these employers who have paid money to the Commonwealth in discharge of an obligation to pay the charge

· The Act did not establish any sufficient relationship between the liability to pay the charge and the money collected to regard the liability to pay the fee as a charge for services rendered

(b)
Immigration Fee

This is similar to Air Caledonie where an immigration fee was charged at the airport on everyone. It was held in that case there was no discernable relationship between the fee and what was being acquired so there was a tax.

(c)
Lien over a debt

A similar situation was considered in Airservices where it was held that if there was a reasonable relationship there would be a fee for service. In this case, like Airservices the fee paid is based on the debt amount therefore there would be a fee for service.

(d)
Fee imposed by govt on persons so training given to those person

These facts resemble those in Training Levy Case. In that case it was held that there was not a discernable relationship between the fee and that provided. Nor was there any clear benefit and therefore the court held it was a tax. 

(e)
Fee for Licensing 
In Harper v Minister for Fisheries the court considered a similar situation to our facts. In that case the law prohibited fishing without a licence which could be purchased for a fee. The court held that statutory licence fees are not regarded to be taxes so long as the fee is “reasonably related” to the value the privilege provided or the actual costs of providing the privilege.  However the court did note that if there was not a discernable relationship there would be a tax.

Harper v Minister for Fisheries

· Tasmanian law prohibited abalone fishing without a license, for which a fee was payable

· The license fee was calculated by reference to the abalone taken

· The court held that it was a fee for a license as it was akin to a profit a prendre (right of access), or a right to acquire property, or part of a system for preserving a limited resource, not a tax

· Dawson, Toohey and McHugh JJ stated that it was possible to discern a relationship between the amount paid and the value of the privilege conferred by the license, namely, the right to acquire abalone for commercial purposes in specified quantities. In discerning that relationship it is significant that abalone constitute a finite but renewable resource which cannot be subjected to unrestricted commercial exploitation without endangering its continued existence.

(f)
An Arbitrary Exaction

In MacCormick it was held that a tax must not be an arbitrary exaction; it must be referrable and open to challenge. The persons upon whom the liability is imposed must have the opportunity to challenge the liability through some judicial process by showing that his or her circumstances do not attract the liability.

MacCormick v Federal Commissioner of Taxation

· A scheme was established to deal with tax avoidance

· If company tax was not paid, shares could be sold and assets stripped from the company

· This scheme relied on a certificate of tax liability issued by the Commissioner of Taxation

· The certificate, which stated that company tax was due and payable and remained unpaid, was “conclusive evidence of the matter stated in the certificate” for the purpose of assessment of the recoupment tax

· Held this was an arbitrary exaction as there was no opportunity to challenge the certificate

· Gibbs CJ, Wilson, Deane and Dawson JJ adopted Dixon CJ’s proposition from Deputy Federal Commissioner of Taxation v Brown and stated that under the Constitution, liability for tax cannot be imposed upon the subject without leaving open to him some judicial process by which he may show that in truth he was not taxable or taxable in the sum assessed, that is to say that an administrative assessment could not be made absolutely conclusive upon him if no recourse to the judicial power were allowed.

(g)
Penalty

In this case the fee is charged when people don’t do something. An exaction of a punitive nature was considered in Re Dymond. In that case there were additional fees for people who did not furnish tax returns. The court held that this extraction was punitive and only indirectly fiscal and not aimed at raising revenue. It will not be a tax where the penalty operates only where there has been a “failure to discharge antecedent obligation on the part of the person on whom the exaction falls”. 

Nevertheless, in Southern Shipping it was held that these type of fees would be within the incidental aspect of the taxation power if charges in lieu of tax.

Re Dymond

· Section 46 of the Sales Tax Assessment Act (No 1) 1930 (Commonwealth) imposed additional taxes on people who did not furnish tax returns

· Held that this exaction was punitive, and only indirectly fiscal

· It was a sanction, not to raise revenue and was therefore not a tax

· Fullagar J stated at 22 that the liability is imposed by the Act not as a consequence of a sale of goods but as a consequence of an attempt to evade payment of a tax on a sale of goods. The exaction is directly punitive, and only indirectly fiscal. It is imposed for the protection of the revenue, but as a sanction and not for the sake of revenue as such. It is not a tax on the sale of goods, and it is not a tax on anything else.

Notes: A tax is:

A legal or practical compulsion to raise revenue not a fee for service not a fee for licence not an arbitrary extraction and not a penalty.

Element 3D: Characterisation of Tax

To come within the scope of s51(2) the law must be in ‘respect to taxation’ or reasonable incidental or substantially connected to taxation.: Fairfax.  Revenue raising may be merely secondary to the attainment of some other object but this does not mean that it will not be with respect to taxation; Fairfax.

Fairfax v Federal Commissioner of Taxation

· Income tax law deemed that superannuation would not be taxed if specified amounts were invested in public securities

· It was held that the fact that the tax is imposed to encourage investment in public securities does not mean it is not a tax

· The court disregarded the policy motivations of the Parliament and focussed merely on the question whether the law may properly be regarded as a law “with respect to taxation”

(a)
If the legislation imposing the tax has other objectives

Therefore it appears that the tax here is secondary to the objective of the act. As the govt. is relying on its taxation head it is necessary to consider whether this law, which has been passed for another purpose other than revenue raising is within the scope of s51(2).
The court considered this situation in Fairfax. In that case it was stated that “…the question is always one of subject matter to be determined…by reference to the nature of the rights, duties, powers and privileges which it changes, regulates or abolishes”. It was held the scheme valid under s51(2) as the legal effect of the law was concerned with regulating duties and privileges of taxation.

Similarly in the Training Levy case Mason CJ, Deane, Toohey, Gaudron and Brennan JJ held that “If a law, on its face, is one w.r.t taxation, the law does not cease to have that character simply because the parliament seeks to achieve, by its enactment, a purpose not within Commonwealth legislative power”. 
(b)
If the Commonwealth law is practically preventing the states from collecting taxes

On the facts the act is practically preventing the states from collecting a tax as the act gives the Commonwealth priority in collecting their tax. 

Whether this type of activity came within the scope of the tax power was considered in both the Uniform Tax Cases.

In the First Uniform Tax case it was held that the priority rules came within the incidental aspect of the tax power. The court held that there was no legal compulsion on the states to stop taxing therefore the provisions were not in breach of intergovernmental immunity rules. It may be argued that the priority to pay comes within the heart of the power as it is a laws which allows taxes to be collected.

However the majority in the Second Uniform tax case disagreed with this reasoning stating that priority rules were not necessary to effectuate the federal tax and it goes too far. This is because State and Commonwealth taxation powers are independent and concurrent and therefore there will never be an inconsistency under s 109 and the Commonwealth is unable to cover the taxation (excluding the operation of s90).

Element 4: Commonwealth Issue - Does it discriminate between States or parts of States?

Does it breach s 51(2) itself, or s99? 

Element 4A: Scope of the Power

· Section 51(ii) prohibits ‘discrimination’ between the States in respect of taxation

· Section 99 has been held that it only applies to laws made under the T&C power and the Taxation power and only extends to laws regarding trade, commerce or revenue power: Morgan; Tas Dams.
A discrimination means a lack of uniformity; a difference in legal standards

A preference must be tangible AND definite.

To establish that s.99 has been contravened, 3 things must be established:

· the impugned Commonwealth law or regulation is one of trade, commerce or revenue Crowe v. Commonwealth 

· that there is a preference

· the preference is given to one State or any part of it over another State or any part of it.

A law will discriminate or give preference when it provides a different rule for different parts of Australia

In Elliot Latham J points out preference necessarily involves discrimination therefore where there is a s51(ii) problem there is likely to be a s99 problem, however, discrimination does not necessarily involve preference!

The form of the legislation is critical to determining whether it gave preference or discriminated

· A law which contains a uniform rule, but the operation and effect differ because of conditions within a State, the law will be valid – because it is non-discriminative on its face (even if in practice it produces different outcomes); Colonial Sugar Refining Co v Irving
· A that is discriminatory on its face will be invalid; James v Commonwealth; Cameron v FCT
James v Commonwealth

· Dried Fruits Act (Commonwealth) set up a licensing system for the interstate trade in dried fruits

· Part of an attempt to rationalise the dried fruit industry in which supply considerably exceeded demand 

· A grower was forbidden to deliver his or her dried fruit for interstate carriage except under a licence issued by a prescribed authority in the grower’s State

· Licensing authorities were prescribed for NSW, SA, VIC and WA – only states where dried fruit were produced in commercial quantities

· The Court held that this law was invalid as it gave a preference to the four States because a grower in Qld or TAS could not obtain a license and therefore unable to deliver his or her dried fruit interstate according to the Act

· What was critical was the legal form of the legislation – On its face the legislation gave preference to one State over another

Cameron v Federal Commissioner of Taxation 

· Commonwealth tax income regulations prescribed the value to be assigned to livestock in different States of Australia when calculating the profit made on the sale of that stock

· The values assigned differed between the States

· Held to be invalid

· “The simple fact is that they are different, and those different legal standards being applied simply because the subject of taxation finds itself in one State or the other there arises the discrimination by law between States which is forbidden”

Colonial Sugar Refining Co v Irving 

· The Excise Tariff Act exempted from duties of excise, goods on which customs or excise duties had been paid under State legislation before 8 October 1901

· The Privy Council held the provision to be valid

· The rule laid down by the Act is a general one, applicable to all states alike

· The fact that it operates unequally arises not from anything done by the Parliament, but from inequality of the duties imposed by the States themselves
Conroy v Carter 

· The Poultry Industry Levy Collection Act established processes for the collection of a special tax from poultry farmers

· The Act provided that the Commonwealth might make an arrangement with a State for that State’s Egg Board to collect the levy in the State on behalf of the Commonwealth

· s 6(1) provided that where such an arrangement was made, the State authority could deduct the amount of the levy from any money which the state authority owed to a poultry farmer

· The High Court was split (3:3) on whether this was a merely a product of different circumstances (in which case the law would be valid) or of a different rule (the law would be invalid)

· Menzies J, Barwick CJ and McTiernann J – s 6(1) exposed poultry farmers in a State where an arrangement had been made to a particular disadvantage at law to which a person in respect of hens kept in a State which had no arrangement with the Commonwealth is not exposed

· The differentiation amounts to unlawful discrimination

· Taylor J on the other hand said that any difference between taxpayers in one State and taxpayers in another State arose from the fact that arrangements had not been made with all States so that s 6(1)(b) would be incapable of application in some State and this is NOT discrimination

Crowe v Commonwealth

· Dried Fruits Board had 2 representatives from Victoria

· One representative each from the other dried fruits States

· No representatives from Tasmania or Queensland

· Held that the law was not discriminatory as it did not enable the Board to give any preference

Element 4B: Between the States
The preference or discrimination must be between States or parts of States.  The meaning of the phrase ‘parts of states’ is an unsettled area of law and has resulted in differences of opinion.  Two views have been presented on the issue.  

The more expansive view, from the majority of Griffith CJ, Barton, and O’Connor JJ in R v Barger was that ‘the words states or parts of states must be read as synonymous with parts of the Commonwealth or different localities within the Commonwealth.

Isaacs J in the same case adopted a narrower, perhaps literal view, which was that the view begins with the system of federated States.  The interpretation then goes on to forbid discrimination as between parts of States just because they are parts of States. 

This view was approved in Cameron v Deputy Federal Commissioner of Taxation (1923), by the Privy Council in Deputy Federal Commissioner of Taxation v W R Moran Pty Ltd (1939) and formed the basis of the reasoning in Elliott v Commonwealth (1936).  

The narrow approach was severely doubted in C of T v Clyne (1958) but the remarks were obiter because the court disposed of Clyne’s action on another ground.  The interpretation in Elliott has been followed by a majority of the High Court in Permanent Trustee Australia: differential treatment and unequal outcomes will not infringe s99 if based on distinctions that are appropriate and adapted to a proper objective

Loophole: Section 96 grants or direct expenditures under s 83 are not subject to s 99. The High Court has accepted schemes where the Commonwealth imposes a uniform tax, then refunds to only some States or differentially between States; Moran; Grasstree Poultry.

Come to overall conclusion on discrimination/preference.
Element 5: Commonwealth Issue – Is the tax a tax on State Property?

Does it breach s114?

Element 5A: Relevant Provision

s114.  A state shall not, without the consent of the Parliament of the Commonwealth, raise or maintain any naval or military force, or impose any tax on property of any kind belonging to the Commonwealth, nor shall the Commonwealth impose any tax on property of any kind belonging to a State.

Element 5B: What does Commonwealth or State mean for s 114

The meaning of Commonwealth and State was considered in State Bank of NSW. In that case the HC said that the notion of State and Commonwealth extended to agencies and instrumentalities even where these were not within the shield of the crown. The HC accepted that public bodies established for public purposes can fall with the concept of commonwealth or state.

Element 5C: Reciprocal Immunity

This immunity is an express one that the Commonwealth has over State laws, and that States have over Commonwealth laws.

Element 5D: Is there a tax on property?

In the Steel Rails Case the HC developed a narrow view of s 114 holding that a tax for the purposes of s 114 meant a tax for the ownership or holding of property.

In Steel Rails Case Mason, Deane and Gaudron JJ stated at 248 that ‘a tax on property for the purposes of s114 will exist if and only if it is imposed on a tax payer in reference to a relationship between the tax payer and the property and the relationship is such that it represents a tax on ownership or holding of property.’   The court also stated that to establish whether a tax was a transaction tax or a tax on property they said one must always look to the substance rather than the form.
In State Bank of NSW it was held that were a tax attaches to the use of property and that use is central to the concept of ownership that is enough to bring the tax within the ambit of s114.

A-G (NSW) v Collector of Customs (NSW) (Steel Rails case) (1908) 

Facts: 

· Customs tax issued by Commonwealth on all importations of steel rails

· NSW imported rails, and argued they should not be subject to the Commonwealth tax

Held: 

· A customs tax is not a tax in regards to s114 of the Constitution, as it doesn’t relate to property (per Griffith CJ, Barton, O’Connor, and Higgins JJ

· Therefore, the s114 exclusion doesn’t apply – therefore customs tax was required to be paid

If the tax falls within this category, the body passing the law (i.e. either the Commonwealth or State) will be restricted by s 114:

(i)
Sales Tax on Bank’s business form

Here the Commonwealth is imposing a sales tax on business forms that the bank manufactured for its own use. The same occurred In DCT v State Bank NSW. It was held in that case that to be a breach of s114 as the tax attached to the use which was central to the concept of ownership. The same will apply in the present situation.

(ii)
Capital gains tax from the sale of property

In this case the tax is a capital gains tax from the sale of Commonwealth/State property. In South Australia v Commonwealth (1992) the court found this type of tax was within s114 as the right to dispose of the relevant property is ‘a right central to the concept of ownership of property’. Therefore in the present case as the tax is on the sale of property, like in SA v Commonwealth s114 would operate.

South Australia v Commonwealth

· A Commonwealth income tax levied on the interest derived from the investments of a State instrumentality was not a tax on property within s 114

· However, the court held that an income tax levied by the Commonwealth upon capital gains derived by a State upon the sale of its property was a tax on property belonging to the State within s 114 and therefore invalid

· Majority said that the course of judicial decisions had confined the operation of s 114 so as only to protect the States (and the Commonwealth) against a tax imposed by reason of the ownership or holding of property 

· In this case it was said that the tax was on income rather than a tax on the ownership or holding of property

· On the other hand, the capital gains tax derived on the sale of the bank’s property was imposed by reason of the bank’s exercise of its right to dispose of the relevant property – ‘a right central to the concept of ownership of property’

Deputy Commissioner of Taxation v State Bank of NSW

· A Commonwealth sales tax imposed upon the sale value of goods manufactured by the State Bank of NSW for its own use was a tax on property belonging to a State and therefore invalid

· Majority said the sales tax was a tax on the use by the State of property belonging to the State

· Court also held that the State Bank of NSW, a statutory corporation established by the State Bank Act (NSW) was a State for the purposes of s 114

· Therefore, as the activities of the government were carried on not only through the departments of government but also through corporations, which are agencies or instrumentalities of government, those were all part of the functions of government for the purposes of interpreting s 114
If the tax falls within this category, the body passing the law (i.e. either Commonwealth or State) will not be restricted by s 114:

(i)
Customs Duty
This case is similar to the facts in Steel Rails case. In that case customs duty was levied by the Commonwealth on the importation by a state of steel rails.  The court concluded that this was not a tax on the property itself but a tax on the movement of goods.   In that case a customs duty on imports was held not to be a tax in the holding of property. The same would apply in the present situation.

(ii)
Tax on mere use

In SA v Commonwealth it was held not to be a tax on the holding of property as tax was on income rather than a tax on the ownership property. The same would apply in the current situation and therefore s 114 would not apply.

(iii)
Fringe Benefits

In this case the Commonwealth/State is taxing fringe benefits. A tax with regards to fringe benefits is not a tax on ownership or holding.  Rather it concerned benefits that employees had by virtue of their employment: 1st Fringe Benefits case. Therefore s114 would not apply here.

(iv)
Tax on Transaction

In the Steel Rails Case it was held that the movement of property is not the ownership or holding of property, it is a tax on importation and therefore a tax on the transaction itself.

COME TO CONCLUSION.

Element 6: Does it breach s 53?

Section 53 of the Commonwealth Constitution provides that proposed laws appropriating revenue or moneys, or imposing taxation, shall not originate in the Senate… The Senate may not amend proposed laws imposing taxation…

This means that all laws relating to taxation must not originate in the Senate, as required by s 53.

Element 7: Commonwealth Issue  – Form Requirements

!! Only need to discuss this if the Act deals with other things !!

Does it breach s55?

Section 55 requires that laws imposing taxation should only deal with the imposition of taxation. The purpose of s55 is to prevent the tacking of extraneous matter to a tax bill as under s53 the senate cannot amend tax bills but only make recommendations:  Osborne v Commonwealth

If in an amending act…

Here the taxation provisions have been added to the act in an amendment/are contained in the same act as general provisions dealing with another matter.  There appears to be a breach of s 55.

A breach of s55 occurred in Air Caledonie. In that case the levy for people entering Australia was added to the migration Act via an amendment. As the act was dealing with subjects other that solely the imposition of tax it was declared in breach of s55. The court then declared the amending act invalid. This has been criticised as a wrong course of action as it is the migration act that should have been invalidated as s55 states that ‘any other provision dealing with any other matter is to be of no effect.

In this case if Air Caledonie is followed then the amending act will be invalid, however if s55 true and plain meaning is applied then the act will be invalid but those provisions imposing the tax.

However regardless of the outcome the Commonwealth can amend this problem by passing two laws, one imposing the tax the other dealing with other issues.

Element 8: State Issue – Can the State bind the Commonwealth

Element 8A: Introduction

Implied immunities are those which are not in the Constitution but are implied by the High Court through the necessary reading of the Constitution and the nature of federation. Implied immunities limit the ability of one level of the federation to bind or affect the other.

Element 8B: Pre-1920 Approach

Early High Court was receptive to the immunities reasoning and were influenced by the United States constitution. During this time two doctrines of immunity were developed.  However, Isaacs and Higgins JJ rejected these 2 doctrines. 

(1)
Implied immunity of instrumentalities

Governments were prevented from interfering with the activities of the other. This doctrine operated reciprocally (i.e. protected States from Commonwealth interference and protected Commonwealth from State interference). However, in practice, this doctrine was more likely to benefit the States because the Commonwealth could always legislate to prevent State interference and the Commonwealth law would prevail by virtue of s 109 of the Constitution. 

(2)
Implied prohibitions (reserved powers)

Certain powers are reserved to the States. Commonwealth powers should be interpreted narrowly so that they didn’t trespass into powers that were impliedly reserved for the States. This doctrine was clearly advantageous for the States and detrimental to Commonwealth laws.

Both the implied immunity of instrumentalities doctrine and the implied prohibitions doctrine were overturned in the Engineers case.

Element 8C: The Engineers’ Case Approach

The High Court suggested that the Constitution is to be interpreted in the same way as any other statute, that is, with an emphasis on the literal meaning. 

The court laid down the principles of interpretation –

· Emphasis on text – Look at the text of the Constitution

· Literalism – The natural and plain meaning of the words should be used

· Ordinary rules of statutory interpretation – When interpreting the Constitution, the ordinary rules of statutory apply. However, this has been criticised on the basis that it is favourable to the Commonwealth (grants of Commonwealth power are to receive full effect). 

The court: 

· Expressed hostility towards broad federal implications – they didn’t like that express grants of Commonwealth power were given effect on the basis of federal implications. They stated that express terms should establish federalism and this power should not be limited by vague doctrines or implications of judges. 

· Emphasised that Australia has a system of responsible government and downplayed the importance of US precedents. 

· Noted the Commonwealth’s superior position as the Commonwealth represents the nation as a whole, including the States, while the States only represent a part of the nation. 

Another important feature of the case was that it placed the Commonwealth in a superior position to the states.  The case emphasized the importance of the Commonwealth in addressing national needs in the 1920’s.  The reserved powers doctrine was ‘exploded’ by this case.  However, note that there have been limited attempts to revive the implied immunity of instrumentalities (State Banking Case).

Therefore unless there is an express constitutional immunity such as s114 there will be no immunity from Commonwealth laws.

Post Engineers’

Dixon J post Engineers case suggested that there may be some qualifications to the principle and possible immunities. He honour suggested a limit on state royal prerogative, however, this has been rejected by the modern High Court BLF case and affirmed in Tas Dams case.

Engineers Case

· WA and State instrumentality objected that the Commonwealth Conciliation and Arbitration Act could not apply to them as employees

· The Commonwealth tried to justify the laws by using the earlier reasoning (pre-1920 approach)

· The issue was whether the Commonwealth had the power to make laws binding on the State in respect of conciliation and arbitration

· The court held that the Commonwealth law could apply to the WA and State instrumentalities 

Element 8D: Who is imposing laws on who?

It is necessary to decide who is seeking immunity.

· If it is a Commonwealth Law affecting the States – Continue to Element 8E (immediately below)

· If it is a State Law affecting the Commonwealth – Continue to Element 8F (below)

Element 8E: Implied Immunities of Commonwealth Laws affecting States

In this case the Commonwealth law is applying to the states there may be an implied immunity to protect the state here.


Dixon J in the suggested that Commonwealth laws would be invalid if they discriminated against the States or singled them out. This is often referred to as the 1st limb of State Banking Case.
The court in State Banking Case also prescribed that the Commonwealth could not threaten the very existence of the state or impede the capacity of the states to function as independent entities.  This was considered an ultimate safeguard (2nd limb of State Banking Case.)

Therefore the Commonwealth law will be invalid here if it is found to either:

· The law discriminates against them; OR 

· It interferes with or curtails the functions of government.

Element 8E(A): Does the Commonwealth Act discriminate against the state

The general principle is that the States and their agencies are immune from Commonwealth laws which discriminate against them, or single them out for special burdens or disabilities.  This was first raised in Melbourne Corporation v Commonwealth (the State Banking Case).

In the State Banking Case, the Commonwealth passed a law that sought to rely on the banking power in 51(xiii).  The Act required that states would only bank with the Commonwealth Bank which was a Commonwealth instrumentality.  The States required the consent Commonwealth Treasurer before banking with private banks, and vice versa.  It was held in a 6:1 majority that the law was not applicable to the states (Individual Judgements see below).

The principle from the State Banking Case was affirmed in QEC v Commonwealth.  There it was held that that the principle against discrimination protects legislatures as well as executive governments.

In Austin v Commonwealth the Commonwealth attempted to extend the superannuation contributions surcharge that was applicable to high-income earners, however, fearing they would not be able to collect from state super or pension schemes because of s114, the Commonwealth imposed a law making state judges personally liable to pay the surcharge.  This was a special burden imposed on state judges as they were the only ones liable, all other high-income earners where not personally liable.  It was held in a 6:1 majority, Kirby J dissenting, that the Commonwealth law was invalid saying that there was impermissible discrimination present.

Finally in Victoria v Commonwealth (the Payroll Tax Case) the Commonwealth Payroll Tax Act imposed a tax of 2.5% on all wages paid or payable by an employer (this included the Crown in right of a State). The HC clearly accepted that there is no necessary immunity by the states from taxation.  That is to say that the Commonwealth may tax the states as long as no other constitutional provision was breached.

Melbourne Corporation v Commonwealth (State Banking Case)

· This concerned a situation where the Commonwealth passed a law that sought to rely on the banking power vested in s 51(13)

· The Commonwealth wanted to require that states would only bank with the Commonwealth Bank which was at the time a commonwealth instrumentality

· This meant that the States required the consent of the Commonwealth Treasurer before banking with private banks, however, the law was passed so as to say no private bank shall do any business with any state unless they had the written consent of the Federal Treasurer

The court said in a 6:1 majority that the law was not applicable to the states

· Latham CJ with whom Williams J agreed, said that this Commonwealth law was not a law with respect to banking it was a law with respect to state functions. However this is not consistent with multiple characterisations.  

· Rich J held that the Commonwealth could not pass a law that would prevent or impede state agencies carrying out the normal and essential functions of government.   - criticised because the ‘normal functions of government’ are difficult to define.

· Stark J said ‘that neither the federal or state governments could destroy the other nor curtain in any substantial manner the exercise of its powers.  This will obviously interfere with the operation of states powers.’

· Dixon J confined his judgment to a discrimination principle saying ‘Commonwealth laws may not discriminate against the states in the sense of singling them out or special burdening or disabilities’.  This is a limited doctrine that only applies to Commonwealth powers that discriminate.  However, some of the Commonwealth constitution provisions tend to suggest that the Commonwealth may discriminate against certain states (power to acquire property s51(xxxi), acquisition of state railways in s51xxxiii and the defence power.)

QEC v Commonwealth

· A Commonwealth Electricity Act was aimed at electricity authorities of Queensland which were agencies of the State

· The Act singled out these agencies for special treatment by the Australian Conciliation and Arbitration Commission in regard to the settlement of an interstate industrial dispute

· The court invalidated the Electricity Act on the basis that it discriminated between the States

· The court said that the principle against discrimination protects legislatures as well as executive govts

· The court accepted that the doctrine will apply to individual States or to the States as a whole

· Deane J pointed out that a law can be general on its face and nonetheless still be discriminatory (look to substance of the law). However, in most instances, if a law is general then it won’t be discriminatory.

· Mason J said that a Commonwealth law that deprives a State of a benefit enjoyed by others would not be a discriminatory law

· The court also pointed out that just because a law imposed a more onerous burden on the States didn’t mean that it was prejudicial – the law must be an onerous on one particular State

Austin v Commonwealth

· The Commonwealth Parliament attempted to extend the superannuation contributions surcharge that was applicable to high income earners

· The Commonwealth tried to extend it to the pension entitlements of State judges

· Fearing that it might not be able to collect the surcharge from State superannuation or pension schemes because of s 114, the Commonwealth imposed a law making State judges personally liable to pay the surcharge

· This was a special burden imposed on State judges as they were the only high income earners who were personally liable (the requirement was not placed on other high income earners)

· The High Court in a 6:1 majority (Kirby J dissenting) held that the Commonwealth law was invalid because there was impermissible discrimination present

· However, Gaudron, Gummow and Hayne JJ (Kirby agreeing) denied that discrimination was a separate immunity. They thought that discrimination alone was not enough but relevant in establishing a wider immunity principle, and this is generally known as the second limb of the State Banking Case

· Gleeson and McHugh JJ did accept a separate discrimination rule. They questioned the point in hiding the rule under another doctrine as it would only cause more confusion

Victoria v Commonwealth (the Payroll Tax Case)

· The Commonwealth Payroll Tax Act imposed a tax of 2.5% on all wages paid or payable by an employer (this included the Crown in right of a State)

· The State of Victoria argued that it was beyond the power of the Commonwealth to levy a tax on wages paid or payable by the State to its employees or to enact that the State should pay tax to the Commonwealth on those wages and that this Act was invalid

· The High Court clearly accepted that there is no necessary immunity by the States from taxation; that is to say that the Commonwealth may tax the states as long as no other Constitutional provision was breached

Element 8E(B): Does the Commonwealth Act destroy or restrain existence and capacity of state function?

In QEC v Commonwealth. Mason J stated at 217 that the states and their agencies are immune from Commonwealth laws, even of general application, which “operate to destroy or curtail the continued existence of the states or their capacity to function as governments”.

In the State Banking Case the court prescribed through the second limb of this case that the Commonwealth could not threaten the very existence of the State or impede the capacity of the states to function as independent entities.  This was considered an ultimate safeguard.

The second limb of the State Banking Case was applied in Re Australian Education Union; Ex parte Victoria (the Public Service Case).  In that case the Vict Govt replaced its compulsory industrial arbitration with individual employment agreements and applied this to its own public servants.  The power of the Commonwealth was challenged under s 51(xxxv) as to whether it could authorise the industrial relations commission to bind the state in terms of one its awards for employees.  

It was held that this principle limited the arbitration power in a number of respects saying that it was critical to the States’ capacity to function as a government that it had the right to determine the number and identity of its employees, their term of employment or their dismissal on redundancy grounds.  The court further held that a Commonwealth award could not determine the terms and conditions of office holders at the higher levels of State government.

The decision was also followed in Austin v Commonwealth where the majority found here that the surcharge on state judges infringed the second limb of the State Banking Case.  They held that the discriminatory treatment of judges was impermissible because it interfered with arrangements made by the states for the remuneration of their judges and this affected the state’s ability to attract and retain judges, thus affecting an essential constitutional function.

Possible limit of s 106: In the State Banking Case, Dixon J also suggested that there may be a separate immunity for State powers in s 106 (which provides that the States shall continue until altered in accordance with the State Constitution). However, it was held by the majority in the State Banking Case that there will be no other implied federal limits on Commonwealth power.

Come to overall conclusion – end of section for Cwth laws affecting States.

Element 8F: Implied Immunities of State Laws affecting the Commonwealth

Engineers’ Case lay down a general reciprocal rule that State Acts would bind the Commonwealth and Commonwealth acts would bind the States subject to the constitution.  However, note that the Commonwealth is still able to protect itself by virtue of s 109 (Commonwealth law prevails over State law in the case of an inconsistency).

This idea was explored in a number of early cases including Pirrie, West and Uther.
Pirrie v McFarlane

In this case a member of the Commonwealth Air Force was subject to state law relating to drivers licenses when driving a motor vehicle in the course of his duties.

West v The Commission of Taxation

In this case the superannuation pension of a federal public servant was subject to taxation under NSW income tax legislation.

Uther v The Federal Commissioner of Taxation

Here the High Court upheld the power of a state to affect the Commonwealths prerogative right to priority in the payment of debt in the winding up of a company.

The Principle was extended in Uther v FCT where held that the state could affect the Commonwealth’s prerogative.  However this has been overruled in Cigmatic
In dissent in Uther Dixon J suggested that because the Commonwealth had a superior position in the federal system and the fact that the states had no express power in relation to the Commonwealth that the Commonwealth was immune from state laws. His honour further suggested that though not bound by state laws state laws could still affect the Commonwealth.

There appears now to be three exceptions to the general rule that the states can bind the Commonwealth:

· Taxation of the Commonwealth
· Royal prerogative
· General immunity

a)
Taxation

In this case it is necessary to consider if the Commonwealth is immune from the state imposed tax.

In Essendon Corporation Dixon J regarded the Commonwealth immune from state taxation laws. His Honour’s view was accepted in ACSC v O’Reilly. In that case the Court held that the Commonwealth could exempt its instrumentalities from state taxation to the extent that state taxation may apply.  It was also suggested that the Commonwealth may waive its immunity.

It is also necessary to investigate Dixon’s J general immunity principle (below), as this was confirmed in Cigmatic.
Australian Coastal Shipping Commission v O’Reilly

· The issue was whether the Australian Coastal Shipping Commission was liable to pay stamp duty on receipts issued by it in Victoria, as imposed by the Victorian Stamps Act

· It was held that the Commission was not an instrumentality of the Crown so it had no special immunity from State legislation

· However, the court said the Commonwealth is immune from State taxation laws and may exempt its agencies and instrumentalities by virtue of s 109 (provided that the exemption is incidental to a head of power)

· The court also suggested that the Commonwealth may also waive its immunity

b)
Royal Prerogative

In this case it is necessary to consider if the Commonwealth is immune from the state law affecting the Commonwealth’s royal prerogative.

In Uther v FCT it was held that the state could affect the Commonwealth’s prerogative.  However this was overruled in Cigamatic. This case also confirmed Dixon’s J general immunity principle, that the Commonwealth had a broad immunity, including laws regarding Tax.

Therefore the state law would not bind the Commonwealth royal prerogative.  It is also necessary to investigate Dixon’s J general immunity principle, as this was confirmed in Cigmatic.

c)
General Immunity

Cigamatic seems to develop the general immunity theory further & suggest a more general immunity from State laws.

However this principle from Cigamatic was explained in the DHA Case.

In this case the Defence Housing Authority (DHA) sought to prohibit the owner of premises from proceeding with an application before the NSW residency tribunal.  

The majority interpreted Cigamatic narrowly and drew a distinction between the executive capacity of the Commonwealth and the exercise of that capacity.  The idea was that the state could not modify or impair these Commonwealth capacities; however, the state can pass a law that can regulate the exercise of those capacities. 

Therefore it is necessary to determine whether the state law here is modifying or impairing Commonwealth capacity or simply regulating the exercise of the capacity.

Commonwealth v Cigamatic

· The Supreme Court of NSW ordered that Cigamatic Pty Ltd to be wound up and its assets be distributed among its creditors according to the order of priority specified under the Companies Act

· The Commonwealth claimed to be a creditor, in particular that it owed the government money under the Sales Tax Assessment Act and under the Post and Telegraph Act

· The Commonwealth brought an action seeking a declaration that it was entitled to priority

· Cigamatic Pty Ltd demurred the Commonwealth’s claim, saying that the Commonwealth was bound by the Companies Act

· The court held that the Commonwealth royal prerogative is immune from State law

· Therefore, the Commonwealth was given priority to Cigamatic’s assets above the other creditors

DHA Case

· The Defence Housing Authority (DHA) sought to prohibit the owner of premises from proceeding with an application to inspect the premises before the NSW residency tribunal

· The question was whether the Residential Tenancies Tribunal of NSW had applied to the DHA (Commonwealth body)

· The court had to consider how far the Commonwealth was immune from State laws. To do this they ‘explained’ Commonwealth v Cigamatic and moved away from the broad immunity principle established by Dixon J

· The majority drew a distinction between the executive capacities (i.e. rights, powers and privileges) of the Commonwealth on one hand and the exercise of those capacities on the other

· State laws cannot modify or impair the Commonwealth executive capacities (i.e. rights, powers and privileges and immunities comprised in the “executive power of the Commonwealth” under s 61 of the Constitution

· But State laws can affect the exercise of those executive capacities – State laws of general application can affect or regulate the activities that the Commonwealth chooses to engage in with regard to those capacities

· If the relationship between the Commonwealth and its subject is one of privilege or immunities (i.e. based on prerogative or immunities under s 61) the States cannot alter it

· If the relationship is one of equality (e.g. contract entered into between Commonwealth and State) then the States can pass general laws which can bind the Commonwealth. However, if the State law discriminated against the Commonwealth, the relationship of equality would be affected and the law would be invalid.

· McHugh and Gummow JJ rejected this approach on the grounds that the distinction is uncertain

Submission to State Law:

Section 64 of the Judiciary Act provided that in any suit to which the Commonwealth is a party, the rights of the party shall as nearly as possible be the same as in a suit between subject and subject. It has been held that by virtue of this section, the Commonwealth submitted itself to certain State law; Maguire v Simpson.

Maguire v Simpson

· The Commonwealth Trading Bank tried to recover a debt from a fund which represented the debtor’s assets

· Other creditors objected that the claim was barred by virtue of the NSW Limitations Act

· The Commonwealth Bank argued that it was immune from the NSW Act

· The court held that the Commonwealth Bank was an agent of the Commonwealth and was entitled to its immunities

· The court assumed that amongst those immunities was immunity from State legislation

· However, the court pointed out that s 64 of the Judiciary Act were directly relevant to the Commonwealth Bank’s attempt to recover the debt because the proceedings where the recovery was sought were a ‘suit to which the Commonwealth was a party’

· The majority held that s 64 referred to substantive law and procedural law and ensured that whenever the Commonwealth was a party to a suit, its substantive rights were to be settled as if it were a private litigant

· In this case, this meant that the Commonwealth Bank’s action was barred by the s 14 of the Limitations Act (procedural restriction) and its cause of action was destroyed by s 63 of the Limitations Act (substantive)

· Note that s 64 can easily be repealed by the Commonwealth

Element 9: State Issue – Is the tax a customs or excise duty?

Element 9A: Relevant Provision

s90. On the imposition of uniform duties of customs the power of the Parliament to impose duties of customs and of excise, and to grant bounties on the production or export of goods, shall become exclusive.

Element 9B: Introduction

Sections 90’s purpose is to protect Commonwealth tariff policy, effectuate free trade in the Commonwealth (Ha) and give the real Commonwealth control over the tax of goods (Parton).

An excise is any tax “directly related to goods imposed at some step in their production or distribution before they reach the hands of the consumers”: Bolton v Madsen.
Section 90 ahs a long history of litigation, however the area is more settled since Ha and GST

Element 9C: Differing view on whether an Excise Duty?

Note: This is not needed in answering problem questions.  Rather it is here for completeness and in case of Essay questions.

The broader view is that an excise duty is a “tax in respect of goods at any step in the production or distribution to the point of consumption”; Capital Duplicators Pty Ltd v Australia Capital Territory (No 2) and Ha v State of NSW. 

The early view was that excises were “taxes on the production and manufacture of articles” ; Peterswald v Bartley. This narrow view still has some support (minority [Dawson, Toohey and Gaudron JJ] in Ha v State of NSW). 

Differing approaches: There are 2 approaches in order to determine whether a particular charge is an excise duty – “criterion of liability” approach and the “substance” approach. The following cases involve a “back-dating device”, where a fee is calculated by reference to sales from a previous period. 
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The further the separation between the 2 periods, the more likely it will be held that the fee is not an excise duty. This is because the further separation means that the fee is not related to the goods sold. 

(a)
“Criterion of liability” approach – Dennis Hotels Pty Ltd v Victoria

Dennis Hotels Pty Ltd v Victoria

There were 2 schemes

· License fee calculated by 6% of the amount of liquor sold in the previous 12 months

· Also imposed a temporary license and fee was calculated by 6% charge on the amount sold in a day

· 1st scheme was held as not being an excise duty because there wasn’t a clear connection between the fee and the goods that are to be sold – the 1st scheme was valid

· However, the 2nd scheme was held to be an excise duty because a clear connection between the fee and the goods to be sold was found

· Therefore, the 2nd scheme was invalid because States can’t impose excise duties

(b)
“Substance” approach – Capital Duplicators Pty Ltd v Australian Capital Territory (No 2)

Capital Duplicators Pty Ltd v Australian Capital Territory (No 2)

· Australian Capital Territory Act required all people selling X-rated videos to obtain a license

· The month-to-month license fee was calculated by 40% of videos sold in the previous 2 months

· The court came to the conclusion that the backdating scheme was an excise duty, even though there was no direct link between the fee and the goods sold

· Even though the license fee was calculated similar to the 1st scheme in Dennis Hotels (which was held to not be an excise duty and therefore valid) the court still found that this was an excise duty

· The fee was seen as being a step in the process of distribution – in substance there was a connection between the license fee and the goods sold

· There was a close proximity between the license fee and the goods sold in the previous period (2 months) and this was a sufficient connection to render the license fee an excise duty

Element 9D: Current View on whether an Excise Duty?

In Ha v New South Wales the majority, a 4:3 decision that set down a new formula for determining whether a state tax was an excise.

The majority (Brennan CJ, McHugh, Gummow and Kirby JJ) formulated a test that looks at the practical effect of the tax. The court said in determining whether it is an excise look at:

1. Length of tax period (if the length of the tax period is small it indicates a close proximity to goods so the tax is probably an excise)

2. Ad valorem (arithmetic relationship between quantity/value of goods and tax) (This indicates a close proximity to goods so the tax is likely to be an excise.)

3. Item taxed (If the item is crucial to the production process, it is likely to be an excise.)

4. Who pays (if the tax increases the price of goods, it is likely to be an excise) 

5. Number of times tax imposed (if only once it is likely to be an excise)

6. Size of the tax: (If large, Revenue raising=excise, if small may indicate a fee for privilege.)
It is necessary to consider these factors.  

The court in Ha also added a 7th factor that acts as a slight lope hole, The fee must not be Not merely exacted for the privilege of engaging in a business.  This will be the case where there is no closer connection between the tax and production/distribution than there is for the privilege of engaging in a business. The size is a good indication of this. 

The minority in Ha accepted the tariff argument - if Commonwealth tariff policy is not compromised and there is no discrimination between local and imported goods there is an excise. 

Ha v New South Wales

· The plaintiffs were charged under the Business Franchise Licenses (Tobacco) Act 1987 (NSW) with selling tobacco in NSW without a license

· The Act provided for a license fee, which included a set amount, plus an amount calculated by reference to the value of tobacco sold during the “relevant period”

· The “relevant period” was defined as “the month commencing 2 months before the commencement of the month in which the license expires”

· The plaintiffs argued that the license fee imposed by the Act was an excise duty and was hence invalid due to s 90 (which provides that States can’t impose excise duties)

· It was held by a 4:3 majority that the fee was an excise duty and therefore invalid

The majority (Brennan CJ, McHugh, Gummow and Kirby JJ) –

· Stated that an excise is not confined to a tax on the local production or manufacture of goods

· “Duties of excise are taxes on the production, manufacture, sale or distribution of goods, whether of foreign or domestic origin. Duties of excise are inland taxes in contradistinction from duties of customs which are taxes on the importation of goods. Both are taxes on goods, that is to say, they are taxes on some step taken in dealing with goods”

· Denied that the fee imposed by the NSW Act was merely a license for carrying on a business

· “[The fee] is manifestly a revenue-raising tax imposed on the sale of tobacco during the relevant period”

· “So long as a State tax, albeit calculated on the value of quantity of goods sold, was properly to be characterised as a mere license fee, this court upheld the legislative power of the States to impose it. But once a State tax imposed on the seller of goods and calculated on the value of quantity of goods sold cannot be characterised as a mere license fee, the application of s 90 must result in a declaration of invalidity”. 

The minority (Dawson, Toohey and Gaudron JJ) – 

· “A State tax which does not fall selectively upon imported goods or locally produced or manufactured goods and does not discriminate against interstate goods offends against none of the prohibitions imposed by the Constitution”. 

· “An excise is a tax upon the manufacture or production of goods; it does not extend to a tax imposed at any point in the distribution of the goods”.

(a)
If excise applies to things used for production equally with things not used for production

On the facts the excise applies to non production as well as production. This is similar to Logan Downs v Qld. In that case the A levy was placed on per head of stock including animals not used for production. The majority held that the tax might not be an excise in respect to some animals but can in respect to others. 

Element 10: Reach an OVERALL Conclusion

Part 6A: Grants Power

Element 1: Relevant Provision

s96.  During a period of ten years after the establishment of the Commonwealth and thereafter until the Parliament otherwise provides, the Parliament may grant financial assistance to any State on such terms and conditions as the Parliament thinks fit.

Element 2: Introduction/Issue

Section 96 was inserted in the const to enable the Commonwealth to grant money to states on such terms as it thinks fit. The power appears to have originally intended to be transitional, however it has now become an entrenched aspect of the centralisation of revenue-raising by the Commonwealth government.

The issue here is whether the Commonwealth can rely on its grants power in s96 to fund the grant.  This will depend on how this section has been interpreted.

Element 3: What type of grant is given?

There are 3 types of Commonwealth grants of financial assistance to States:

· General revenue grants – give revenue to the States to ensure that they have basic revenue capacity.

· Special assistance grants – assistance granted to needy States

· Specific purpose grants – those that impose conditions that are designed to implement Commonwealth policies.  The Commonwealth relies on the broad view of s.96.

Element 4: Interpretation of s 96

The interpretation of s96 was 1st considered in Federal Roads Case.

In the Federal Roads Case the Commonwealth government granted funding to the states on the condition that they use it for certain roads and that the roads were properly maintained. The grants were challenged on the basis that they were outside federal power. The HC unanimously interpreted s96 broadly holding that the Commonwealth was not restricted in imposing conditions on funding. This interpretation was affirmed in the First Uniform Tax Case.

In the Second Uniform Tax Case, Dixon CJ, when referring to the history of s96 and the previous cases stated at 605 ‘that there had been a course of decisions upon s96 all amplifying the power and tending to a denial of any restriction upon the purposes of the appropriation or the character of the condition’. The decision in the DOGS case also confirmed the wide, literal interpretation of s96.

Therefore the Commonwealth is not restricted in imposing conditions on funding and does not matter that the subject matter of the grants is outside the Commonwealth legislative head. Federal Roads Case; Uniform Tax Cases; Dogs case.

Victoria v Commonwealth (The Federal Roads Case) (1926)

· A Commonwealth statute authorised a road aid agreement.  

· The Commonwealth was to make money available to the States for road construction and maintenance.  

· The agreement laid down the types of roads that were to be built and provided that future payment by the Commonwealth was based on the roads being properly maintained by the States.  

· The law was challenged on the basis that its subject matter was outside Federal Power.

HELD:


· Ct dismissed the case.  The Ct held that the Act was a valid enactment.  

· Grants can relate to ANY purpose and, unlike s 81, there is NO restriction in s 96 to “purposes of the Commonwealth.”

· Arguments put forward but were rejected by HC (with exception of Menzies J in dissent): it was a law relating to road making and not a law with regard to the granting of financial aid (rejected); under s 96 Commonwealth parliament could not attach conditions to a grant that weren’t really within s 51 Constitution (rejected); terms and conditions in s 96 must be financial terms and conditions (rejected)

SA v Commonwealth (First Uniform Tax Case)

· Involved a Federal Legislative scheme of 4 statutes with the object of securing to the Commonwealth the exclusive power to levy income tax.

· One law in the scheme imposed a rate of income tax which made it politically impossible for States to levy a concurrent income tax.  

· Another law (the ‘grants’ act) authorised by s 96 made grants to the States as financial assistance on the condition that they do not levy income tax (the grants equalled the amount that the States would have earned from their own Income Tax)

· Challenged on a number of grounds, including that the laws form a single legislative scheme which is to prevent the States of the Commonwealth from exercising their respective constitutional rights and powers to levy and collect income tax

HELD:

· The judges (except Starke J) upheld the Act because it did not compel the States to do anything, it merely offered a powerful inducement to the States. Temptation is not compulsion.

· Commonwealth legislation may be valid even though it weakens or destroys some state activity.

· The Commonwealth Act did not purport to deprive nor repeal the law giving State Parl the power to impose an income tax (it can’t do that).

· the Grants Act simply offered an inducement to the State Parlts not to exercise their powers (but the continued existence of those powers was recognised).  There was no legal compulsion for the States to yield.

· s 96 contemplates that money can be given to a single state (ie. discrimination or preference allowable) - no express provision preventing discrimination nor any general prohibition in Constitution.

Vic v Commonwealth (Second Uniform Tax Case)

· In this case, there was an attempt by the States to reopen the validity of some elements of the uniform tax scheme and this failed.

Dixon J 

· suggested some ways in which you could limit s 96 – maybe it was conceived as a transitional power – the course of judicial decision had put any such limited view of s 96 out of consideration.  He said the power was susceptible to a very wide construction in which few, if any,  restrictions could be implied.  The course of judicial decisions had put such a limited reading of s 96 out of consideration.

· noted that s 96 was limited to granting money to government and said it wasn’t a power to make laws with regard to a general subject matter

· nothing in s 96 which would enable the making of a coercive law, but the grant of money could supply the inducement to comply with a term or condition.  

· suggested that s 96 was only a power to grant financial assistance thus no real problem with giving it a wide interpretation.

· Other judges generally agreed that you couldn’t place narrow limits on s 96 and that it had to be given a literal interpretation.  

Williams J

· the conditions that the Commonwealth might wish to require had to be those with which a State could lawfully comply.  

Fullager J

· the State would have to be constitutionally capable of complying with any condition.  

Webb J

· any terms or conditions must be consistent with the nature of a grant and coercive laws are not justified under s 96.

Side Note - Dixon CJ case affirmed the decision in the Fed Roads case as correct even though

· the state was bound to apply money specifically to an object that was defined

· object was outside Commonwealth powers (s51)

· payment left to discretion of Commonwealth minister

· money was provided as contributions for something that state was also to contribute funds

A-G for Victoria, ex rel Black v Commonwealth (DOGS Case) (1981) (State Aid Case)

· Commonwealth Grants Acts relying on s 96 provided for payment of financial assistance to the States as long as those States paid out the money to non-govt schools that were identified by the Commonwealth and at a rate laid down by the Commonwealth  

· Argued that s 96 was not complied with because the Grants Acts didn’t give financial assistance to the States, the States were merely conduits through which money was being passed to someone else.  

HELD

· The court rejected that argument strongly, even though the judges acknowledged that the Grants Act didn’t give the State discretion in administering this scheme.  

· It did not matter that the subject matter of the grant was not with regard to broad law-making power of the Commonwealth.

· It was noted that this was a non-coercive law which gave money to the States and the States were free to accept or reject the grant 

· it was not necessary that the grant should benefit the State Treasury directly, 

· it was not necessary that the purpose of the grant had to be in the express legislative power of the Commonwealth 

· it was not necessary that the State should have instituted the scheme or be party to it.

Element 4A: General Limitations/Principles from the Cases 
· S96 is to be interpreted literally; - parliament can impose any condition that it thinks fit; 2nd Uniform Tax Case
· Generally the Commonwealth can attach conditions to a grant which in effect determined the purposes to which the grant was to be applied and the manner in which those purposes would be effectuated; Victoria v. Commonwealth (The Federal Roads Case)
· The Commonwealth cannot coerce the states but the court will take no account of practical compulsion; 1st Uniform Tax Case
· The freedom of each state to accept or reject the grant is essential; 1st Uniform Tax Case
· The conditions attached to the grant are those to be determined by the Commonwealth; 2nd Uniform Tax Case
· Not necessary that the grant benefit the state treasury directly; A-G for Victoria, ex rel Black v. Commonwealth (DOGS Case)
· the purpose of the grant does not have to be within the express legislative power of the Commonwealth

· the state does not have to be the instigator or even a party to the initiation of the scheme; A-G for Victoria, ex rel Black v. Commonwealth (DOGS Case)
Element 5: Constitutional Limits on s 96

(a) 
Discrimination ss51(2) and 99

The validity the grant will not be subject to the express prohibitions in ss 51(2) and 99 of the constitution as it was held in WR Moran v Deputy FCT for NSW that these sections only applied to taxation and not grants.

WR Moran v Deputy FCT for NSW (1940)

· Commonwealth State scheme to provide financial support to wheat growers at the expense of flour-millers.  

· The Commonwealth passed some tax Acts which imposed excise tax on flour that was in the hands of flour millers.  Those taxes were equal as between the States and didn’t infringe s 51(ii) or s99, but then the Commonwealth passed an Industry Assistance Act under which the Commonwealth provided for payments to the States in proportion to their wheat production of monies which were the equivalent to what was being raised by the excise tax.  

· The grants were made on condition that each State would distribute the money to their local wheat growers.   

· There were no wheat growers in Tasmania but there was a flour milling industry  

· Under the Commonwealth Grants Act, a particular sum (the equivalent amount taxed by the Commonwealth) was granted to Tas without any specified conditions, but it was understood that Tas would pass the money onto their flour-millers.  

· NSW challenged the Taxing Acts and the scheme generally on the basis that there was a discrimination contrary to s 51(ii) - a discrimination in favour of Tasmania.  

HELD:

· The HC upheld the scheme (Evatt J dissenting).  

· Latham CJ noted that s 96 was a means to enable the Commonwealth to adjust inequalities between States that might arise as a result of uniform and non-discriminatory federal laws and said that this was necessary to overcome a federal disability.  

· s 96 essentially relied on the judgment of Parliament and the section was not limited by any prohibition of discrimination – there is no limit as to s 96 with regard to discrimination and there is no general prohibition in the Constitution.  

· Discrimination may be just or unjust and by discrimination he meant a wise differentiation based on relevant circumstances (this was necessary for national policy).  Latham said that the remedy for abuse of the power under s 96 is political and not legal, so the remedy should remain in the political process.  

On Appeal to the PC

· PC upheld the judgment of the majority of the HCA.  The PC referred to the fact when you look to the powers with regard to taxation in s 51 and other s 51(ii) powers that those powers were expressed to be subject to the Constitution.  s 96 is not limited in that way.  

· The PC thought that s 96 was in some ways superior to s 51(ii) in that it wouldn’t be limited by the restrictions or qualifications in s 51.  

· The Ct also noted that s 51(ii) was not concerned with matters of equality of burden, but the implication was that s 96 was.  s 96 did not prohibit discrimination (s 96 was being used here to prevent unfairness or injustice to Tasmania).  

b)
Compulsory Acquisition s51(31)

The validity of the grant may be defeated as it was in PJ Magennis v Commonwealth. In that case the Commonwealth granted money to the states so the states could acquire land at less than just terms. The act referred to the agreement. The HC held that the act was invalid as it was an act with respect to land acquisition as well as grants and therefore subject to just terms. 

To overcome the effects of this limitation can be overcome by not referring to the agreement in the legislation: Pye v Renshaw
PJ Magennis v Commonwealth

· The Commonwealth and NSW entered into an agreement to provide for the settlement of ex-service personnel on the land in the aftermath of WW2

· This agreement was approved by the Commonwealth in the Ware Service Land Settlement Agreement Act and the agreement was set out in the first schedule to the Act

· Under the agreement, the Commonwealth undertook to grant financial assistance to the States for the acquisition of land for the scheme but a term of the agreement required that the States would acquire the land compulsorily at below market value and the basis of compensation would not comply with the just terms requirement of s 51(xxxi)

Held, by majority that the Commonwealth Act was a law with respect to the acquisition of property and therefore it had to provide for ‘just terms’ for the person whose property was acquired

· Compensation at below market value was not on ‘just terms’, even though under the agreement the property was to be acquired by the State of NSW, which was not subject to the Constitutional requirement of ‘just terms’

· Therefore the Act was rendered invalid

· However, the Commonwealth and State got around this by doing an executive arrangement without Commonwealth backing and this was valid (see Pye v Renshaw below)

· Therefore, the Commonwealth could offer money to the States and impose conditions (to compulsorily acquire property on less than just terms)

Pye v Renshaw

· This case concerned the second stage of the Magennis case

· After the decision in Magennis, the agreement between the Commonwealth and NSW was continued without Commonwealth statutory authorisation, it was merely an executive arrangement

· Pursuant to this arrangement NSW would compulsorily acquire land on terms that were unjust and the Commonwealth would then pay money to the States in an Appropriation Act, in an Act that studiously made no reference to or incorporation of, the actual agreement

· There was just an informal understanding with the States

· To try and link up s 96 to some requirement in s 51(xxxi) was rejected by the High Court previously and there was therefore no basis here to challenge what the Commonwealth was doing

· The Commonwealth and the States were therefore able to continue with their agreement without legislation

c)
Religious Freedom – s116

DOGS case observed that a state grant would be subject to a general prohibition such as s116 – freedom of religion. It can be deduced from this that the same would apply to the implied freedom of speech.

Attorney-General (Vict); Ex rel Black v Commonwealth (DOGS Case)

· Majority of the Court found that the provision of government funds to church-owned schools could not be described as ‘establishing any religion’

· The whole court indicated that laws made under s 96 were subject to the restrictions imposed by s 116

· Sections 96 and 116 should be read together because s 116 is an express prohibition in the Constitution

d)
Unconstitutional

The Commonwealth cannot impose a condition which would require the state to do something unconstitutional or unlawful; 2nd Uniform Tax case
Element 7: Reach a Conclusion

Element 8: Side Argument from Dixon J in 2nd Uniform Tax Case

Dixon CJ examined previous cases and acknowledged that the principal was unrestricted however his doubts to these principals should be noted:

“I should myself find it difficult to accept this doctrine in full and carry it into logical effect. 

He then outlines what the framers may have conceived for s96 and an interpretation which may have been taken if it was coming to the court for the first time:

· A transitional power

· Confined to supplementing the resources of the treasury of a state by particular subventions when some special or particular need or occasion arose and 

· Imposing terms or conditions relevant to the situation which called for special relief of assistance from the Commonwealth.

Assistance to the states should mean something from which the state scores a real benefit as a body politic and that they should not simply be used as a conduit or agency by which moneys would be distributed is certainly not inconsistent with the words of the section.

Despite such doubts as to the correct interpretation of s96 Dixon found it impossible to disregard the cumulative authority of the three cases and concluded that the act was valid.

ALSO:

Wilson DOGS - that the DOGS should have applied to reargue the precedents (391) and apply for the court to reconsider the correctness of all existing s96 cases.

Despite these judgments the weight of opinion favours the unlimited interpretation of the section.

Part 6B: Appropriations Power

Element 1: Introduction

There is no express power to make laws providing for the appropriation of money from the CRF however it is implied in ss56, 81 and 83.

Section 81 requires that the appropriated funds be used for the purposes of the Commonwealth.  Therefore the validity of the act in question will depend on whether it is for the purposes of the Commonwealth.

Element 2: Relevant Provision

s81: All revenues or moneys raised or received by the Executive Government of the Commonwealth shall form one Consolidated Revenue Fund, to be appropriated for the purposes of the Commonwealth in the manner and subject to the charges and liabilities imposed by this Constitution

Element 3: Scope of the Power

The scope of the power is determined by the meaning of ‘for the purposes of the Commonwealth’.  Two views have been proposed:

· Narrow view: Confined only to those purposes for which the Commonwealth may otherwise legislate under the Constitution; Pharmaceutical Benefits Case
· Wide view: Any purposes the Commonwealth itself determines (the purposes the Commonwealth sees fit to implement); AAP Case; as confirmed in Bicentennial Authority Case
In the Pharmaceutical Benefits Case the majority of judges favoured a narrow interpretation of s 81 holding an appropriation must first be supported by an express constitutional power. The minority was of the view that the purposes of the Commonwealth was something for the parliament to decide.

This issue was again considered in the AAP Case. Barwick CJ and Gibbs followed the reasoning in the Pharmaceutical Benefits Case and interpreted s 81 narrowly. However the majority adopted a wide interpretation. McTiernan, Mason, Murphy and Jacobs JJ all concluded purposes of the commonwealth was something for the parliament to determine.  This has been confirmed in the Davis v Commonwealth.

Attorney-General (Vict); Ex rel Dale v Commonwealth (Pharmaceutical Benefits Case) – Narrow View Suggested

· An Act imposed a series of controls on medical practitioners and pharmacists

· It established a scheme for pharmaceutical benefits and appropriated money for the purposes of the Act, affecting the relationships between doctors and patients, chemists and customers etc

· Many of the Act’s provisions related to public health (it purported to regulate conduct in areas outside the Commonwealth legislative power)

· The government then appropriated money for the purposes of the Act (which was not actually an Appropriation Act)

· Held, by the High Court that the Act was invalid

· Majority (Rich, Starke, Dixon and Williams) adopted a narrow interpretation of the phrase and concluded that a Federal scheme to provide free medicine had to fit ‘within the four corners of the Constitution’, that is, it must be supported by an express constitutional power and subject to any express or implied limitations on that power

· Latham CJ and Dixon J stated that the Act was about more than authorising appropriation and regulated conduct in areas outside the Commonwealth’s legislative powers – it was an Act about public health and the Commonwealth didn’t have the power to legislate on public health

· Power was based on specific legislative powers rather than on s 81, however the powers could support a relatively broad range of appropriations. This includes whatever is incidental to the existence of the Commonwealth as a State and to the exercise of the functions of a national government (i.e.  nationhood)

· Starke J said that the Act was about non-Commonwealth matters

· Latham CJ and McTiernan J stated that the “purposes of the Commonwealth” were a matter for the Parliament to determine. Section 81 conferred a “general, not a limited power of appropriation of public moneys. It is general in the sense that it is for the Parliament to determine whether or not a particular purpose shall be adopted as a purpose of the Commonwealth”

Victoria v. Commonwealth (AAP Case) (1975) – Wide View Opened Up

· The case concerned the validity of an appropriations law which granted about $6m  to the “Australian Assistance Plan”, a welfare scheme to be administered by Regional Councils for Social Development.

· There was no statutory provision for this plan and existed only as an administrative scheme.  

· The Appropriation Act didn’t say much about the purposes for which this money was being appropriated.

· Victoria argued that s.81 was not a source of a separate spending power and that purposes of the Commonwealth in s.81 were to be limited by reference to the Constitution (challenged the basis of AAP).

HELD: 

· HC held action should be dismissed (McTiernan, Stephen, Jacobs and Murphy JJ – Barwick CJ, Gibbs and Mason JJ. dissenting).

McTiernan and Murphy JJ. 

· Adopted a wide view of the power and said that “purposes of the Commonwealth” meant any purpose that the Commonwealth determined so that the Appropriation power was a power to appropriate for any purpose.  

· The executive power enabled the Commonwealth to engage in activities to carry out the purpose.  

· Murphy said s.51(39) allowed a legislative source of the power.

· Stephen J. 

· said that the P’s didn’t have standing to challenge the legislation.  

· He based this on his idea that an Appropriation Act wouldn’t generally be susceptible to legal challenge.

Jacobs J. 

· Assumed the narrow view of s.81 but without deciding.  

· Even on the narrow view, “purposes of the Commonwealth” was sufficiently wide to cover the scheme.  

· He felt that this scheme could be justified by reference to s.61and the incidental legislative power in s.51(39).  

· He also relied on the inherent nationhood power and offered a broad view of that (said that the Commonwealth could engage in national programs of planning and coordination).  He said the validity of an Appropriation Act should be regarded as not justifiable.  (He was close to a wide view).

Mason

· Adopted an intermediate approach and said that s.81 permitted the Commonwealth to appropriate for any purpose (he noted the difficulties of trying to review every Appropriation Act and every item of expenditure for constitutionality – powerful argument in favour of the wide view – does the HC really want to plough through every item in an Appropriation Act?)  

· He drew a distinction between appropriation and expenditure – the Commonwealth can appropriate money for any purpose, but if the Commonwealth wants to spend the money, the Commonwealth can’t engage in activities associated with the spending unless those activities are otherwise within Commonwealth power.

· (One could still satisfy Mason’s approach if the Commonwealth appropriated money and then gave it to someone else to engage in activities)

Barwick CJ and Gibbs

· Barwick CJ and Gibbs J adopted a narrow view and felt that the purpose of the Commonwealth had to be determined by examining the particular powers of the Commonwealth.  

· They accepted that you could look at the Commonwealth’s inherent nationhood power.  On that basis the law wasn’t one for the purposes of the Commonwealth and you couldn’t justify the expenditure of the money.

Summary:  

· Appropriations Act could not be challenged 4:2

· Stephen: the pl’s did not have standing.

· Whether the spending could be stopped 3:3 with dismissing as standing again.

Davis v Commonwealth (Bicentennial Authority Case) – Wide View Confirmed

· The Commonwealth established the Bicentennial Authority – incorporated in ACT – with the object to plan and implement celebrations to commemorate the Bicentenary in 1988 of European Settlement

· The Commonwealth passed the Australian Bicentennial Authority Act – payable to authority such moneys appropriated for the purposes of the authority

· The High Court held that under the Executive power and the Commonwealth power, the Commonwealth had power to establish the authority

· The court understood that the AAP Case was authority for a wide view of appropriation

· Mason CJ, Deane and Gaudron – the AAP Case stands as an authority for the proposition that an appropriation Act is not ordinarily susceptible to effective legal challenge on basis that it wasn’t for purposes of the Commonwealth

· ‘an appropriation for a valid exercise of the executive power of the Commonwealth is necessarily an appropriation for the purpose of the Commonwealth within the meaning of s 81

Element 4: Other Arguments for validity of appropriations

Despite the current wide interpretation it may be possible to implement this funding in another way.

The first argument is analogous to the judgment of Jacobs J in the AAP Case. In that case His Honour found that the scheme was reasonably incidental to the Commonwealth social services power (s 51(23A)). A similar argument may be adopted on our facts. 

Implied nationhood power

This same reasoning may give rise to possibility that the act is validly enacted under the implied nationhood power. However the scope of this power is uncertain and the decision in the Davis case tends to infer that the court would not find a law valid under this implied power if the subject matter clearly concerns the identity of the nation.

Element 5: Effect of Wider View of s 81

Though the appropriation may be valid there is a possibility that the spending of the money is invalid. In the AAP case Mason J struck down the Australian Assistance Plan on the basis that the spending of the money was outside the width of executive power. 

Even if not valid it would be difficult to challenge the scheme. In the AAP case 5 judges indicated that appropriation acts could not be challenged. Furthermore in Davis Mason CJ, Deane & Gaudron JJ at 95 – 96 stated that the “validity of an appropriation act is not ordinarily susceptible to effective legal challenge.”

Element 6: Reach a Conclusion

Part 6C: Inherent Nationhood Power

Element 1: The Concept

The inherent nationhood power suggests that the Commonwealth Parliament has certain powers that arise by virtue of its existence as the national authority.

Element 2: Introduction and Origins

The origins of the power began with the Pharmaceutical Benefits Case and the Communist Party Case.  

Pharmaceutical Benefits Case

· Starke and Dixon JJ first suggested the existence of the implied nationhood power

· Power was based on specific legislative powers rather than on s 61, however the powers could support a relatively broad range of appropriations. This includes whatever is incidental to the existence of the Commonwealth as a State and to the exercise of the functions of a national government (i.e.  nationhood)

Communist Party Case

· Dixon J referred to the idea of the Commonwealth having an implied power by virtue of its existence as a nation

· The Commonwealth has implied power to legislate against subversion or sedition by virtue of the Commonwealth existence and nature as a polity

· Other judges accepted that the Commonwealth did have this power to legislate based on s 61 (executive power) linked with the incidental power in s 51(39)

· Commonwealth could act to protect itself and protect the nation

Element 3: The modern formulation

The modern formulation was established in the AAP case that as well as express powers, the Commonwealth had an implied nationhood power (INP). The power arises from the “nature and status of Commonwealth as a national polity”: Davis.

Both the AAP case and Davis infer that the power is both executive and legislative.

AAP Case

Jacobs J – Expressed the widest view of the power

· Thought that the growth of a national identity resulted in a corresponding growth in areas or activities that had a national rather than local flavour

· Modern national society was complex and there is a need for integration and coordination of a wide range of activities

· Other judges were not prepared to accept such a wide view of the power

Barwick CJ 

· Commonwealth had powers that derived from the very formation of the Commonwealth as a polity and its emergence as an international state

Gibbs J

 – Accepted the existence of the power 

· Commonwealth powers and purposes included matters incidental to the existence of the Commonwealth as a state and to the exercise of its powers as a national government

Mason J – agreed that apart from its express powers, there is an implied power from the national polity

· These powers extend to its existence and nature as a polity

· The power gives the Commonwealth a capacity to engage in enterprises and activities peculiarly adapted to the government of a nation and which could not otherwise be carried out or for the benefit of the nation

· Functions appropriate and adapted to the government which vary from time to time

· Expanding power that will increase. May transpire that enterprises may only be able to be taken by the national government

Element 4: A cautious approach

More recently a cautious approach has been adopted by the Tasmanian Dams Case and the Bicentennial Authority Case.

In Tasmanian Dams it was stated that this power would not be interpreted broadly so to disturb the express distribution of powers between the Commonwealth and states.

Tasmanian Dams Case

· Gibbs CJ, Wilson, Dawson, Deane JJ thought that the Act that was designed to stop the construction of a Dam in a world heritage area could not be supported by the inherent nationhood power

· Their Honours did not wish to give the inherent power a wide scope

· Deane J – the power should be confined to areas where there is no real competition with a State Power

· The inherent nationhood power could be used to cooperate with states in areas outside its powers and promote national objects but the Commonwealth could not rely on it to ignore the express distribution of powers in Constitution or use it to take over state executive and legislative power

· Coercive laws are not able to be justified under the inherent nationhood power

Davis v Commonwealth (Bicentennial Authority case)

· Commonwealth Act set up the Authority to co-ordinate the celebrations in 1988 of the bi-centenary of Cook landing on Australia

· Act attempts to protects against the use of a name and prescribed symbols of the Authority

· Commonwealth could legislate to protect symbols but not certain expressions which were common to the social and commercial environment (200 years, Bicentennial, 1988 etc)

Mason CJ, Deane and Gaudron JJ

· legislative power is sourced impliedly from the existence of the Commonwealth as a national polity

· agreed that Commonwealth could celebrate under s61 and legislate to that effect under s51(xxxix) but also that implied nationhood power existed

Brennan J

· relied on s61 and s51(39) to hold Act generally valid

· did not rule out existence of implied nationhood legislative power but cautious about scope

· struck down all prohibitions in Act except 1

Wilson and Dawson JJ

· s61 does contemplate some type of nationhood executive power

· no need for nationhood legislative power, as subject matter would be the same as reading s51(xxxix) and s61 together

· Act valid in general, some specific provisions stopping persons using symbols etc invalid

Element 5: Scope of the Power

The scope of the INP is unknown but it has been stated as including exploration, scientific research and the conduct of inquiries: AAP Case per Barwick CJ. Mason J in the AAP case stated the power support ‘enterprises & activities peculiarly adapted to the government of a nation’. It is clear from Davis the power extends to cultural or scientific endeavours or the celebration of national events & symbols and from Communist Party Case that the power will allow the Commonwealth to Protect itself from subversion. Also in the Sea and Submerged Land Act case it was suggested that in the absence of the external affairs power there was a sovereign power to claim off shore land and sea.

Summary of where the power has been found to apply:

· Exploration, scientific research, inquiries and investigations; AAP case
· Celebration of events peculiarly adapted to the status of the Commonwealth as a nation; Bicentennial Authority case
· Probably also extends to promoting the arts, promoting the natural heritage and culture of Australia 

· Indicator is whether the activity/event is peculiarly appropriate to be dealt with by the national government.

Element 6: Factors to Consider

· Nationhood power comes into equation where need is such that national co-ordination is desired (ie the subject matter is peculiarly adapted to the nation and to be carried on for the benefit of the nation); AAP case, Bicentennial Authority case
· Content of the power will vary depending on circumstances and need of the nation

· National nature of the subject matter doesn’t automatically bring it within Commonwealth control (The perception for need of national control is not enough); AAP case especially per Mason J

· Nationhood may arise where the subject matter could not be dealt with effectively other than at the national level; AAP case
· The power will only operate where there is no competition with State power, no intrusion on the federal distribution of powers; AAP case, Gibbs J in Tasmania Dams

· Only non-coercive laws could be justified under this power but that can be qualified in the fact that the Commonwealth could pass coercive laws to protect any Commonwealth initiative or institution created to give effect to that initiative (so the Commonwealth can protect its own activities and its own bodies if necessary, through coercive laws); AAP, Bicentennial Authority case
· Practical considerations may enter ie a project that needs large funds may be more suited to being tackled on a national level as the Commonwealth has financial dominance (money, different Authorities involved, co-operation in Federal System);  AAP case
Element 7: Reach a Conclusion
Part 7: External Affairs Power

Element 1: Head of Power

51. The Parliament shall, subject to this Constitution, have power to make laws for the peace, order and good government of the Commonwealth with respect to:


(xxix) external affairs.

Element 2: Introduction and History

Section 51(29) is the power at the heart of relations with other countries. The significants of the power has grown since federation, as has its use. In R v Burgess it was described by Evatt and McTiernan JJ as a “Great and important Power”.

There are two aspects to this power:

· Treaty aspect; and

· Non-treaty aspect

If the act is implementing a treaty – Continue to Element 3

If the act is not concerned with implementing a treaty – Continue to Element 6

Element 3: Treaty Aspect

In this case the act is ratifying the treaty therefore it is the treaty aspect of the power that is of concern. The issue therefore is whether it is in the scope of the external affairs power to enact the treaty.

International conventions are formal instruments which are entered into between and among nation States that impose duties or obligations under international law.  These may be bilateral (between 2 countries) or multilateral (between many countries).  

Element 3A: Entry into Treaty

The treaty here was entered into by the Australian executive. The power to enter into treaties lies solely with the Commonwealth executive through the prerogative powers under ss 2 and 61 of the constitution.  The capacity to negotiate and accede to international agreements is unlimited; Tasmanian Dams Case
Element 3B: Effect on Domestic Law

As it stands the treaty will have no direct effect on domestic law unless it is implemented in legislation: Bradley v Commonwealth.  The Commonwealth will need to introduce legislation to implement international treaties. Treaty ratification does not introduce the terms of that treaty into the laws of Australia.  International obligation assumed by Australia cannot displace or override any domestic legislation which may be inconsistent with the obligation; Koowarta v Bjelke-Peterson
A treaty will have no direct effect on domestic law unless legislation is passed to implement treaty; Bradley v Commonwealth. However, an indirect effect is possible –

· The High Court has before interpreted statutes to comply with international law; Polites v Commonwealth
· Brennan J in Mabo (No 2) pointed out that international treaties may be used in the development and interpretation of the common law

· The case of Teoh illustrated that a treaty that had been entered into but on which there was no domestic law, could have an indirect effect by creating a legitimate expectation in Administrative Law (where Parliament is expected to comply with the treaty and implement/incorporate it into domestic law). However, after this case, the Commonwealth made express statements in 1995 and 1997 that painted out that a treaty will not be regarded as operational until it is domestically legislated.

Element 4: Can the Parliament enact the treaty?

Those areas of the act that fall within established Commonwealth heads of power will not need to rely on the external affairs power. However where the Commonwealth seeks to enact a section, treaty, convention, recommendation in legislation under s51(29), It is necessary to consider whether it is within the scope of the power.

Element 4A: Scope of the Power

Whether or not a treaty can be implemented has been subject to two views, these being the narrow and wide view. The differing views immerged in R v Burgess.  The scope of the views are:

· Narrow – Only treaties of international subject-matter or significance can be implemented

· Broad – Any bona fide treaty, irrespective of subject-matter can be implemented

Narrow View

Was first formulated in R v Burgess by the minority of Dixon J and Starke J, where Dixon held that it would have to be ‘some matter indisputably international in character’, and Starke that it would have to be of ‘sufficient international significance’.   

In Airlines of NSW v NSW (No 2) Barwick CJ rejected the wide view approach in favour of a more narrow view.  

Finally in Koowarta v Bjelke-Peterson Gibbs, Wilson and Dawson held that it would only fall within the scope of s51(29) if it was ‘international in character’ (that is involved a relationship with persons, countries or things outside Australia).  Furthermore in Koowarta Stephens J, who formed part of the majority, held that it would need to be ‘of international concern’.

Following the decision in the Tasmanian Dams Case, it has been established that the broad view is to prevail.

Broad View

The Majority (Evan, McTiernan JJ and Latham CJ) in R v Burgess held that ‘the fact of an international convention about a subject matter brings that subject into the field of international relations’.  In respect of the scope of the power, Evatt and McTiernan confirmed that it extends not only to the execution of treaties and conventions but also to draft international conventions and recommendations of international bodies.

The views of Evan and McTiernan JJ from Burgess was followed in Koowarta by the majority of Mason, Murphy and Brennan JJ that s51(29) allowed the executive to implement any bona fide treaty.  

The deciding case was the Tasmanian Dams case. In that case by a 4 v 3 majority, Mason, Murphy, Brennan and Deane JJ clearly adopted the wide view proposed in Koowarta. Gibbs CJ, Wilson and Dawson JJ applied Stevens J international concern test strictly and held that conservation of wildlife and wilderness areas did not amount to matters of international concern.

The wide view has been affirmed in Lemonthyme Forest case. 

One qualification that runs through all these cases is that the international treaty be a bona fide treaty and not merely colourable. This has received criticism from Gibbs CJ as beings ‘at best a frail shield’: Koowarta. It is also necessary to note that there is no obligation requirement: Tas Dams
Case Examples – Scope

R v Burgess; Ex Parte Henry (1936) – Wide View Formulated

· Henry was convicted of offences under an air navigation act (1920)

· Regulations were made to give effect to international convention on aerial navigation (signed 1919)

· Convention prohibited pilots/planes from flying below a certain height limit in airport “landing areas” but provided for a neutral zone adjacent to the landing area in which craft could manouveure on the ground

· The Domestic regulation prohibited flying below the height limit throughout the whole aerodrome

· Henry, who ran joyflights in the neutral zone breached this regulation and challenged its validity on the ground that there were substantial differences between the Convention obligations and the regulations relating to the use or airports and landing places

· Henry argued that the Commonwealth had no constitutional power to extend any limitations on flying height applicable to landing areas

Held

Majority

Evan & McTiernan JJ

· Embraced a broad view of the power

· External affairs is an expression of wide enforcement and cover the whole series of relationships between states in times of peace or war

· It extends to implement international treaties

· Parliament may well be deemed competent to legislate to characterise recommendations of international bodies or draft international conventions

Latham CJ

· Adopted the wide view, but at least not to put limits on the outset

· Scope of the agreements inherently different

· Stressed relations between Australia and other countries at the heart of the power (s51(29))

Minority

Starke J

· Did agree that the power relates to other nation states, but subject to constitutional limits and the power was comprehensive in its terms BUT a law would be in the power only if the subject matter was of ‘sufficient international significance’

Dixon J

· Is not an easy power to apply

· Probably the case that the treaty would have to concern some matter indisputably international in character

· An extreme view that merely because the executive entered into the treaty, the parliament gained the power to implement

Koowarta v Bjelke-Petersen 1982 – Wide View almost prevails

· In 1975 Australia ratified the International Convention on the elimination of Racial Discrimination.  

· In 1975 the Commonwealth Parliament enacted the Racial Discrimination Act pursuant to the treaty.

· Koowarta applied for federal funding to buy a Crown pastoral lease in Queensland.

· The Queensland Minister for Lands refused to transfer the land on the basis that it was contrary to State Government Policy to grant consent to large Aboriginal land claims.

· K challenged this decision on the basis that it was racially discriminatory and unlawful under the Racial Discrimination Act.

· QLD Govt argued that the Act could not be supported by the external affairs power on the basis that the mere existence of the Convention was not an external affair

Held

· Majority of 4 v 3 upheld the validity of s.9 and s.12 of the Commonwealth Racial Discrimination Act 1975; however, no one view commanded the consent of the majority

Mason J Murphy J Brennan J

· adopted the wide view of Burgess and allowed the legislature to legislate any bona fide treaty

· Treaties concern relations with other countries and the ability to legislate treaties  is at the heart of the external affairs power

Stephen J

· required that the subject matter of a treaty independently of the existence of the treaty had to be an international concern

· Reached the conclusion that racial discrimination was of international concern

Minority – Gibbs, Wilson, Dawsom

· said that the law only went to distribution of land in Australia and could not be caught by the Commonwealth Racial Discrimination Act 1975

· They also had concerns relating to the potential for abuse of the external affairs power – that is the use of the power to subvert the federal balance (the position of the States should not be eroded)

Tasmanian Dams Case 1983 – Wide View Prevails

· Australia had ratified a Convention for the Protection of the World Cultural and Natural Heritage. 

· The Tasmanian Parliament had enacted the Gordon River Hydro-Electric Power Development Act which authorised the Hydro-Electric Commission to construct a Dam on the Gordon River within one of the Parks nominated for listing in the World Heritage List. 

· The construction of the dam had commenced. 

· The Commonwealth Parliament then enacted the World Heritage Properties Conservation Act which was said to implement the Convention and the World Heritage List. 

· The Act prohibited any person to carry out excavation works, drilling in connection with mining, erecting buildings or structures, destroy or damage a building or structure, kill, cut down or damage any tree, to construct roads, use explosives of any area listed

Held

4/3 majority- upheld the Commonwealth lawmaking power under s 51(29)

· Since Engineers Case the Commonwealth powers must be broadly construed and this one is needed so that Aus can fully participate in international affairs

· UNESCO convention- Convention for the Protection of the World Cultural and Natural Heritage (World Heritage Conservation Act) was under scrutiny

Mason J, Murphy J and Brennan J- adhered to their wide view in Koowarta

Deane J- added to the majority in the wide view

· Minority- Gibbs CJ, Wilson and Dawson JJ fell back on the decision of Justice Stephens in Koowarta and adopted the international concern test and they applied it strictly however they did so reluctantly (it was the narrowest test they could apply while still holding Koowarta had precedent value)

· Minority-applied test strictly Gibbs CJ needed a burning international concern (really didn’t like the test)

· Minority judgments worried about the loss of state law making powers

· Brennan- States rights is a political slogan not a constitutional guarantee

· Murphy – rejected federal balance arguments – power must be construed as it was meant

· Mason – the only limits on the power should be implied federal limits, no more is gained from ideas of a ‘federal balance’

· Majority- mere fact there is a treaty says that there is enough international concern

Element 4B: Limits on Power

There are express (as per s 51) and implied constitutional limits as to what the Commonwealth may enter treaties regarding

a) The treaty must bona fide (genuine), however, this puts very little limitation on the Commonwealth as it is difficult to imagine a treaty that was not bona fide – it is but a frail shield (per Gibbs CJ in Koowarta)

b) The law to be implemented must conform to terms of the treaty, that is to say that the government cannot make law that is different to a treaty entered into claiming authority under the foreign affairs power

c) A treaty “obligation” is not required for the Commonwealth to enter into a treaty

d) Treaty regimes must be sufficiently specific to outline what is required

a)
Bona Fide Treaty

· The Commonwealth may not enter into an international treaty merely as a device to attract jurisdiction to itself which it would not otherwise have. Tasmanian Dams Case
· Rarely there is NO argument that the treaty is NOT bona-fide

b)
Conformity

The conformity required between the act and the treaty is an area that was settled in the Industrial relations Act case.  The test as settled is that ‘the law must be reasonably capable of being considered appropriate and adapted to implementing the treaty’

The test has a long history.

In Burgess the majority of the court held that the actual act did not give effect sufficiently to the terms of the convention .Latham CJ, Evatt and McTiernan JJ held that the act didn’t give effect to the convention and that there is a requirement of conformity, where as Starke J adopted a more liberal test.

Starke J test stated that all the means, which were appropriate and adapted to the enforcement of the convention and were not prohibited by it, could be acceptable in implementing the convention

In R v Poole there was a shift towards this more liberal test however Rich and McTiernan JJ held that there was no need for strict conformity.

In Airlines v NSW the court considered a regulations implemented a convention but added a licensing system. The majority followed Starke J approach holding that the licensing system provided uniformity wand was an appropriate means of giving effect to the convention.

In the Tasmanian Dams case the majority applied Starke J once again however Deane J added a requirement of reasonable proportionality. Similarly in Lemonthyme Forest Deane J found no ‘reasonable proportionality between the protective regime of the legislation and the discharge of convention obligations.

In Industrial relations Act case Deane J requirement was dropped as ‘it was not always helpful’ and Starke J test applied.

Degrees of Conformity

a)
Direct Implementation

There will be no problems with conformity if the relevant section/treaty has been directly implemented 

b)
Implementation not strictly follows the convention, but has a similar/same effect

In Lemonthyme Forest it was held that Parliament should be given some leeway as to the means employed in adopting a Treaty, but it will always be a question for the court to determine whether the law is appropriate and adapted.

c)
Provision delaying for assessment/future activity

In Lemonthyme Forest that case that held that because the act was only an interim period while assessments for world heritage listing, occurred parliament was within its power.

d)
Partial Implementation

In Industrial relations Act case it was held that Partial implementation of a Treaty is allowed BUT a deficiency in implementing a Treaty will make a law invalid if the deficiency is so substantial as to deny the law the character of a measure implementing the Treaty or if the law as a whole is substantially inconsistent with the Treaty.  

e)
Convention breaches international law

Whether this will effect conformity was considered in Horta v Commonwealth. The court held that even if the treaty was void or illegal under international law the Act would be valid because it was implementing an agreement between Aust and Indonesia. Therefore the illegality of the treaty will not be fatal: Horta
Case Notes follow…
R v Burgess

See above for facts

ISSUE: 

· Could that person be prosecuted under the legislation?

HELD: 

· By majority, the regulations in question were invalid because they went beyond the terms of the convention.

· Evatt and McTiernan JJ. said that the law in question had to be in conformity with the Convention and they felt that the law in question here was one that went beyond something that was in conformity with the Convention.  

· They thought the law just took the Convention as a basis and then did what it wanted to (that is not a law that’s in conformity with the terms of the Convention).

· Latham CJ. said that the Commonwealth law must in substance  be laws for carrying out and giving effect to the Convention.

· Dixon J. said there had to be a faithful pursuit of the purpose of the Convention.

· Starke J. (DISSENT)  thought that all means which are appropriate and are adapted to the enforcement of the Convention and are not prohibited by the Convention or inconsistent with it, would be within power.  He thought that a Commonwealth law could validly supplement the terms of the Convention and provide exemptions to the operation of the Convention.

R v. Poole; ex parte Henry No.2 (1939)

· Move to liberal view of conformity per Starke in Burgess

HELD: 

· HC by majority (Rich, Starke, Evatt and McTiernan JJ – Latham CJ dissenting, Dixon didn’t rely on the external affairs power)  held that the regulations gave effect to the Convention because they followed the terms of the Convention sufficiently. - 

· Starke J. restated his broad approach, which meant that the law here was valid.

· “So long as the domestic provisions were well adapted and appropriate to ensure the observance of the convention or it was an appropriate and effective means of carrying out and giving effect to the convention then it would be within the power.”

· Regulations didn’t need to be a reproduction of the convention

Airlines of NSW Pty Ltd v. NSW No.2 (1965)

· Also under the T&C power.

· This case concerned implementation of Chicago Convention (1944) on international civil aviation and it replaced the Paris Convention.  

HELD:

· The majority judges seemed to take the broad approach of Starke in Burgess and thought that the regs were neither inappropriate to, nor inconsistent with, the Convention.  

· CJ conceded that there was no obligation in the Convention to set up a licensing system such as was in the Commonwealth law, but that that licensing system was not inconsistent with the Convention and made the point that the Commonwealth could implement a Convention to obtain benefits as well as subject to obligations.

NSW v. Commonwealth (Seas and Submerged Lands Case) (1975)

· The Commonwealth Parl attempted to claim sovereignty in respect of the Territorial Sea and exclusive rights over the continental shelf under the Seas and Submerged Lands Act 1973.  

HELD: 

· The boundaries of the States ended at the low water mark.

· Re: exclusive rights over the continental shield, the Ct accepted that this was w/i the external affairs power; and

· Re: sovereignty in respect of the Territorial Sea, a majority of the Ct held that the Commonwealth Parl could pass legislation to this effect.

· Those judges that upheld the law on the basis of the external affairs power, accepted the fact that the Commonwealth Parl was here legislating to implement the terms of 1958 Geneva Conventions on the law of the Sea, but a majority also held that the Commonwealth could, under its external affairs power, legislate w.r.t any matters or circumstances geographically external to Australia.

· Judges who accepted the use of the external affairs power, acknowledged that the Commonwealth was only partially implementing the terms of these Conventions, but that didn’t matter.

Vict v Commonwealth( industrial Relations Act case ) 1996

Facts:

· The Commonwealth parliament had inserted new provisions into the IRA to protect workers entitlements from possible erosions of the state legislation 

· Relying on various heads of power but also the external affairs power including conventions of the ILO (labour organisation)

· Scope of the power- should go back to the international concern test from Stephen J- still adopted the wide view and the content of the power had increased since its creation, affirmatively said that the Tas Dams case was correctly decided

· Addressed the specificity issue- the treaty must be specific as to the action that must be taken- if you have a treaty that is expressed in such a way that expressed “we would like this to happen and that implementation could happen in a wide array of methods 

· The law had to prescribe a regime that the treaty has defined with sufficient specificity as to the general course that the general course that must be taken

· However an absence of precision doesn’t mean an absence of obligation

· Joint judgment- law had to be reasonably appropriate and adapted

· Purpose is not something found in the head of power, you look at the purpose to see if the law is reasonable capable to giving effect to the treaty

· Doctrine of reasonable proportionality- will not always be helpful

· Partial Implementation

· Acceptable but they do say that there is a qualification

· The law will be invalid if the deficiency is so substantial as to deny the law the character of implementing the convention or it makes the law substantially inconsistent with the convention

· Per Brennan CJ, Gaudron, McHugh and Gummow JJ

· Starke J in Burgess first stated the above provisions as accepted by a majority in the Industrial Relations Act case

· Deane J in Tasmania Dams case – you can partially implement but not if the Act contains provisions substantially inconsistent with the provisions of the treaty

Richardson v Forestry Commission

· A Commonwealth Act established a Commission of inquiry to determine whether 2 areas of Tasmania qualified for inclusion on the World Heritage List (Commonwealth relying on the UNESCO Convention)

· Part 3 of the Act provided for an interim protection period to protect these areas during the course of the inquiry. 4.5% of Tas land was locked up in this arrangement

Held that the measures were valid (the inquiry and reporting provisions and the interim protection measures were valid). Deane and Gaudron JJ dissented

· The High Court affirmed the Tas Dams Case

· Toohey and Gaudron (dissent) expressed their support for the Tasmanian Dams Case, and joined Mason, Brennan and Deane JJ

· Wilson and Dawson JJ reluctantly accepted the Tas Dams Case

· Court also accepted that the Tas Dams Case did not require that a treaty impose an obligation before it could be implemented under s 51(xxix)

· The Convention did not impose a specific obligation to make inquiries, there was only a general commitment to preserve the World Heritage

· There was a broad obligation that was sufficient (but not necessary).  Parliament should be given some leeway as to the means employed in adopting a treaty, but it will always be a question for the court to determine whether the law is appropriate and adapted

Qld v Commonwealth (Qld Rainforest Case)

· There was a proclamation under the same Act that had been employed in the Tas Dams Case, a proclamation to prohibit the doing of prescribed acts with regard to an area of wet tropical rainforest in North East Australia

· This area had been included in the World Heritage List

· Qld challenged the validity of the proclamation and argued that the property was not one in respect of which a proclamation could be made and also said that the inclusion of the property in the World Heritage List was not conclusive of it being part of Australia’s natural heritage

· Held by High Court that the inclusion of the property in the World Heritage list enlivened the external affairs power (brought it into play) and was conclusive of the fact that the property was part of the natural heritage

· Court looked at whether there was a international duty of obligation to protect the property and said whether there is such a duty is to be decided as a matter of fact and the duty depended upon the construction that the international community would give to the Convention

· Court said that they will give effect to this

· There was a duty under the Convention and there was no suggestion of bad faith in either the nomination or the listing on the World Heritage list

· Dawson agreed (but was separate and seemed a bit fed up with the external affairs power). He said that this result was the consequence of a broad reading of the power (it’s almost unlimited)

Horta v Commonwealth

· There was a challenge to the Treaty between Indonesia and Australia in regard to the exploitation of the Timor Gap offshore area (exploiting petroleum and other resources)

· The Treaty established a zone of cooperation between East Timor and Northern Australia

· Horta wanted to challenge the Commonwealth’s ability to enter into this sort of arrangement with Indonesia

High Court held that this was a valid exercise of the Treaty-making power and said that in any event, the area is geographically external to Australia (so the Treaty is valid)

· Even if there were no Treaty, the Act would be valid

· Court said that it didn’t matter that there might be an argument that the Treaty breached customary international law. Even if the Treaty were void or unlawful under international law, the Act itself would be valid

c)
Obligation

· There is a relaxed concept of “obligation”; Tasmanian Dams Case
· The international character of the subject matter is not confined to the part of the treaty which imposes an obligation on Australia; Tasmanian Dams Case per Mason J

· A provision in a treaty which is designed to secure Australia with a benefit may just as much be a matter of international concern as a treaty which imposes an obligation; Tasmanian Dams Case per Mason J

Element 5: If Treaty Aspect – Make Conclusion

Element 6: Non-Treaty Aspects

It may be involved with:

a)
 Persons, things, and circumstances internal to Australia

b)
 Persons, things and circumstances geographically external to Australia

c)
 Customary International Law

d)
 Recommendations of international bodies

e)
 Matters of international Concern

Element 6A: Persons, things and circumstances internal to Australia

The external affairs power can affect persons, things and circumstances internal to Australia as long as they fall within:

· matters concerning relations with other countries (e.g. people in Australia plotting to overthrow another country, extradition of criminals in Australia). These mainly concern laws to prevent or preserve friendly relations with another country. 

· matters concerning foreign nationals, residents or entities (i.e. any transaction between Australia and other countries)

Providing for the extradition of a criminal - In McArthur v Williams the extradition of fugitives was held to be within the scope of s51(29). 

Extradition or deportation of aliens: Robtelmes v Brenan
Element 6B: Persons, things and circumstances geographically external to Australia

The general scope of s51(29) has been interpreted broadly in the cases. It was established in Seas and Submerged Lands Act Case that the power can apply to any person, places, matters or things external to Australia, all that is required is geographical externality.

This reading was recently confirmed in Polyukhovich. Similarly in Horta the Court was prepared to uphold the Commonwealth law on the basis that even if there was no Treaty, the subject was external to Australia.

In the recent case XYZ v Commonwealth, the court upheld the principle of geographic externality.

The relations of the Commonwealth with any other country outside Australia, including other dominions of the Crown, are matters which fall directly within the subject of ‘external affairs’, a subject with respect to which the Commonwealth has powers to pass laws: R v. Sharkey.  Laws prescribed punishment for subversion against heads of states of other nations on the basis of affecting our relations with that state.

Polyukhovich v Commonwealth

· s 9 of the War Crimes Act provided that persons who committed a “war crime” in Europe as defined between 1 Sept 1939 and 8 May 1945 were guilty of an indictable offence under the Act.

· For most part the Act dealt with acts outside Australia and the allegations about the plaintiff related to acts done in the Ukraine during WWII

· Plaintiff challenged the Act on the basis that it was NOT a valid exercise of external affairs

· Majority accepted that the mere fact of geographical externality would be sufficient

· Mason and Dawson held there is no need for Australia to have an interest or concern in the subject matter of the legislation

· Brennan & Toohey JJ expressed the need for some connection between the external matter and Australia

· Toohey J concluded that Australia’s participation in WWII was a sufficient interest

Horta 1994

· Confirms Polyukhovich

· Commonwealth Act is valid because it concerns this geographical externality of Australia

Vic v Commonwealth (Industrial Relations case)

· rejected view that for a treaty to fall within power, it had to be on matter of international concern but did not reject it as an alternative basis to enliven power

XYZ v Commonwealth

· Provisions of Commonwealth Crimes Act concerning child sex tourism

· The Act made it illegal for people to engage in sexual activities with under 16 year olds outside Australia

· The Act applied to people who were Australian residents or citizens, however the victim was not Australian

· The court upheld the principle of geographic externality

· The law in this case was upheld as it concerned the external relations with other countries (i.e. Thailand in this case)

Element 6C: Customary International Law

The Commonwealth can legislate to give effect to customary international law.  In Tasmanian Dams it was held that the Commonwealth could implement CIL. This was also confirmed in Polyukhovich. 

However as emphasised by Brennan J judgement in that case there must be a CIL obligation. For a rule of customary international law to be established wide spread state practice is required as well acceptance of this (opinious juris).

Does Customary International Law Apply?

If yes - The practice is widespread and accepted, therefore it would be Customary international law and within the scope of s51(29)

If no - In this case the practice of could not be considered to be Customary International Law. 

· Polyukhovich per Brennan and Toohey JJ in this case there is no obligation to prosecute war criminals.

· no relevant rule of customary international law that required States to afford a right to strike: Industrial Relations Act case
Element 6D: Recommendations of International bodies

In Burgess Evatt and McTiernan JJ felt s51(20) allowed the Commonwealth to legislate to implement any international convention and including draft international relations and recommendations of international bodies.

In Tasmanian Dams Case Murphy J also said the power would extend to recommendations.  Deane J added the qualification that there must be some obligation attached to the recommendation or some evidence of international concern. Brennan J in Polyukhovich also held recommendations could be implemented. 

The situation was again considered in Industrial relations Act case. In that case the Court accepted that recommendations made in connection with a treaty could be legislatively implemented however it was left undecided whether or not this extended to recommendations made independent of an treaty.

Therefore there is also a conformity requirement when implementing recommendations: Industrial relations Act case
Element 6E: Matters of International Concern

The Commonwealth is attempting to pass based on international concern. In Tasmanian Dams it was held that if a matter was a matter of international concern then the Commonwealth Parl could legislate under its External Affairs power irrespective of any Convention or instrument.

The liberality of this test was reconsidered in Polyukhovich by Brennan J. His honour held that there must be standards that are broadly adhered too.  The standards must also state what the expectation of the international community would be.

Element 7: Make Non-Treaty Aspect Conclusion

Element 8: Other Matter – Terrorism and s 51(29)

See Thomas v Mobray [2007]

· Interim control order regime to allow restrictions to be imposed on a person to protect public from a terrorists act

· Law extended this to protecting the government or public of a foreign country

· Was this valid under s 51(29)

· Gummow & Crennan JJ (with whom Gleeson CJ agreed):

· Extension valid on 2 basis:


- Relations with other countries



- Comity with foreign governments and preservation of integrity of foreign states


- Geographical externality



- Matters outside geographic limits of Commonwealth

· Hayne, Callinan & Heydon did not consider s 51(29)

· Kirby J held control order regime as a whole invalid

Part 8A: Defence and National Security

Element 1: Head of Power 

51. The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:


(vi) The naval and military defence of the Commonwealth and of the several States, and the control of the forces to execute and maintain the laws of the Commonwealth.

Element 2: Other Relevant Provisions

The defence power in s 51(vi) is concerned with the defence of Australia against external enemies. 

Other Sources of Power with respect to Defence

	Power
	Application

	s 51(32)
	gives the commonwealth control of railways for military purposes

	s 68 & s 69
	set out that the Governor-General is vested with formal command of the armed forces

	s 114
	prohibits the States from raising their own armies unless the consent of the Commonwealth is obtained

	s 119
	protects the states from domestic violence

	s 61
	executive power combined with s 51(39) express incidental power

	Inherent nationhood power
	


The defence power is not exclusive: The defence power is not itself exclusive to the Commonwealth but it appears that the states could assist and engage in efforts that would be categorised under the defence power (except s 114). However, they are precluded from controlling Commonwealth defence activities. Carter v. Egg and Egg Pulp Marketing Board cf Joseph v Colonial Treasurer 

Element 3: A Defence Purpose

Purposive power- unlike most powers the defence power involves a notion of purpose, this means that to determine whether the law is valid to defence you need to see whether the law conduces to a defence need. (Stenhouse  v Coleman)

As a purposive power the traditional Fairfax approach is not applicable. The approach to be taken to determine whether the act falls within the scope of the power is whether there is a defence need or purpose that will justify the law: Stenhouse v Coleman per Dixon J.

Words “naval and military defence” take into account any development in warfare and defence technology (e.g. space warfare…).  The words are not limitations BUT extensions (Griffith CJ in Farey v Burvett)

Element 4: Is there a Purpose which would justify the law? 

It authorises ANY activity if sufficiently connected with the purpose of defence “if it can reasonably be considered that there is a real connection between the subject matter of legislation and defence” - Latham CJ Dawson v Commonwealth
· Dixon J referred to the fact that unlike most other powers in s.51, s.51(6) involves a notion of purpose of object (so if there is a law that purports to be with respect to defence, the law has to be addressed to defence or war).  

· Irrespective of the apparent subject matter, it’s possible for a law to be a law with respect to defence, the question is, is there a defence need or purpose that will justify this law? 

· Defence law deals with any subject matter so long as it is conducive to or advances some defence need (Stenhouse v Coleman)

Stenhouse v Coleman 

· During World War II

· Concerned the National Security Act, which gave the Minister power to regulate and restrict production of commodities of an essential kind, including bread

· The Act provided that a person needed a license to bake and supply bread

· Stenhouse was convicted of carrying on business as a master baker without a license

· The High Court upheld the regulations because it did have a defence purpose

· Dixon J referred to the fact that unlike most other powers in s 51, s 51(6) involves a notion of purpose of object (so if there is a law that purports to be with respect to defence, the law has to be addressed to defence or war)

· The administration of the scheme to control bread (to save labour) was clearly incidental to the conduct of war as it was about rationing supplies and regulating them for the war effort

Element 5: What type of judicial notice is required?

Key question asked of the court; to what extent can the Commonwealth adduce evidence to demonstrate that there is a defence purpose for the legislation?

The court will allow judicial notice to demonstrate a defence need or defence purpose

· Stenhouse v Coleman per Dixon J

· Australian Communist Party Case per Fullagar J

Firstly, Dixon J in Stenhouse v Coleman
Ordinarily the court would not go beyond matters on which it may take judicial notice. (If there is some general public fact that is so well known the court doesn’t need to have evidence adduced as to its existence). The courts power to take judicial notice in this respect might be wider than what has been commonly supposed.

Secondly, Fullagar J in Australian Communist Party v. Commonwealth suggested that there was a twostep approach

· The first stage is to take judicial notice of some basic fact (such as war) by reference to which the power can operate

· Secondly, then inquire whether the law in question is a measure directed towards dealing with the defence need or situation

Whether judicial notice is relied on at that stage will depend on the circumstances of each particular case, there are some instances where the court will allow evidence to be adduced

Whether judicial notice on its own is required or whether extra information is needed would depend on the circumstances of the case. McTiernan J suggested that it might be possible for the court to receive a formal statement of the top secret information that has come into the possession of the executive.

Element 6: Is it relating to the primary or secondary aspect of the power?

You can divide laws with respect to defence into two different subject matters.  

· A primary subject matter or aspect; and a 

· Secondary subject matter or aspect (drawn by Fullagher J. in Communist Party Case)

Element 6A: Primary Aspect

· The primary aspects of the power deal with matters that are directly connected or concerned with defence and the defence forces

· Primary aspects or matters are at the heart of the defence power and are always within the scope of the power

· May include incidental matters such as the prevention of activities which might obstruct defence preparations

· Generally in peacetime the primary aspect doesn’t extend to the facets of national life

Examples –

· Enlisting and training of soldiers

· Training and equipment of men and women in navy, army, air force

· The provisions of ships and munitions

· Manufacture of weapons

· Supply of weapons

· Erection of fortifications

Element 6B: Secondary Aspect

· Concerns matters which are not directly connected with actual defence, but which support or advance a defence effort in a more general way

· The secondary aspect of the power includes laws based on economic and social matters

Examples –

· Control price goods – Farey

· Housing – Blair

· Employment - Illawarra
· Preserve Food Stuffs - Stenhouse

· Ration bread, milk, wheat meat etc - Stenhouse
· Financial matters

Element 7: Scope of the Power

· The scope of the defence power expands and contracts according to the international situation

· The extent to which the law may apply will vary depending upon the timeframe the law was passed, the circumstances and the defence need

· As it is a purposive power it has a variable application

Note – if there is a primary aspect, no need to determine the scope of the power, because the defence power will always apply

There are 5 circumstances which may affect the defence power –

a) Profound peace – everyone is happy, amity in the international community (rare)

b) Uneasy peace – some international tensions but this is a time that falls short of anything in the nature of war-like hostilities.

c) War preparedness – there is an international emergency and countries are taking steps to prepare themselves for a possible outbreak of hostility.

d) War-time – when the power of defence is at its greatest.

e) Post-war transition – HC has accepted that the defence power does not snap back after war, there will be a transitional time to put the Country back from a war-time footing to a peace-time footing

a)
Profound Peace

The Australian defence situation at the time this act was passed was profound peace as there is amity in the international community, no immediate problems threatening Australia’s safety and no conflicts or potential conflicts. 

Whether this situation is within the scope of the power at this time must be assessed regarding the decided case of Commonwealth Shipping Board. 
In this case the HC held that activities wholly unconnected with any purpose of naval or military defence would be outside the scope of the power in a time of profound peace.

Commonwealth v Australian Commonwealth Shipping Board

· Period of profound peace before the rise of Nazism in Germany and before Japanese Militarist expansion

· Aftermath of WW1, therefore not prepared to engage in another war anytime soon

· The Sydney Municipal Council called for tenders to erect and maintain some turbo alternators for its powerhouse 

· A number of terms tendered and the Australian Commonwealth Shipping Board won the tender

· The Board was established under statute – the statute gave the board the power to engage in the business of manufacturer, engineer, dock owner, ship builder and repairer for the Commonwealth and any other business incidental to that

· The unsuccessful tenders challenged the power of this Shipping Board to engage in this commercial work

Held, by the High Court, that the Board was not authorised by its statute to enter into these sorts of contracts (outside of its power)

· As extensive as the defence power was, it did not authorise the establishment of businesses for the purpose of trade and wholly unconnected with any purpose of naval or military defence

· An argument was raised that it was necessary for this Board to have these orders so that it could keep operating

· Court said that despite the practical difficulties facing the Commonwealth in maintaining its stockyards, the defence power did not warrant these activities in the ordinary conditions of peace, whatever might be the position in times of war

b)
Uneasy Peace

The Australian defence situation at the time this act was passed is most likely uneasy peace as there is some international tensions but falls short of anything in the nature of war-like hostilities.

Whether this is within the scope of the power at this time must be assessed regarding the Clothing Factory Case.  In that case it was held that where there was a non-defence activity there needs to be some connection to the defence power. 

A-G for Vic v. Commonwealth (the Clothing Factory Case) (1935)

Facts

· In 1935 there were issues of fascism in Europe and militarism in the Orient (Japan). 

· The Commonwealth Clothing Factory was authorised under the Defence Act  to manufacture military uniforms and it also made clothing for public departments

· Some disappointed clothing contractors made the A-G challenge the validity of the clothing factory engaging in outside orders

· The factory provided detailed factual evidence as to how the factory was running in the defence concern 

· However, in this situation, the non-defence orders were a comparatively small part of the total output and no extra machinery was required.  

Held

· The court held that there was a direct connection with the defence power as it allowed for defence preparedness

· Continuing the employment of specially trained staff could well be considered necessary for defence matters and the outside orders were considered as incidence in for the maintenance for war purposes of an essential part of the munitions branch of the defence arm

· The purpose of navel and military defence was pressed upon the factory from its commencement

· Rich J - The supply to outsiders was a minor character and subsidiary to the main purpose of keeping the factory in going order, there was no inversion of the main purpose because of the incidental matter

· Some criticism that you can’t distinguish between these two cases

· Power has an expanded operation in this uneasy peace and the Commonwealth also put up a fight unlike the previous case in 1926

c)
War Preparedness

The Australian defence situation at the time this act was passed is most likely was preparedness as there is an international emergency and countries are taking steps to prepare themselves for a possible outbreak of hostility.

Whether this is within the scope of the power at this time must be assessed regarding the Communist Party Case and Marcus Clark v Commonwealth.  At this time the power to effect secondary matters are expanding but not at its greatest

In the Australian Communist Party Case, the Act was held to be invalid because it was not within the scope of the defence power for the following reasons –

· There was attempt by legislature to exercise judicial roles

· Defence power is purposive and there is a requirement for some objective criteria that could connect the Act with defence needs – there was no objective criteria in this case

· The Act was a drastic invasion of civil liberties

Australian Communist Party Case (1951)

Facts

· Attempt to outlaw the communist party of Australia

· Communist party Dissolution Act- Cold War was in development and the communist party had taken over China

· Menzies Govt decided that the CP needed to go

· Claimed that the communist party could endanger Australia as a nation

· Declared that the communist party had a revolutionary and violent nature, asserted its connection with the world wide communist movement

· Declared the party unlawful and dissolved it and forfeited its property

· In regard to other related associations they became unlawful if the G-G said that they were unlawful.

· The G-G could form an opinion that an association was sympathetic to the party and would dissolve the association and its property forfeited (they had 28 days to appeal)

· A person could be labelled someone who was prejudicial to the security of Australia and you couldn’t hold office of Commonwealth or an industrial occupation (most blue collar occupations were covered)

· The Act reversed the onus of proof making someone prove that they weren’t communists (issues with civil liabilities)

Held: 

(Dixon, McTiernan, Williams, Fullagar, Kitto)

The Act was NOT shown to be a law for the defence of the Commonwealth in the peace time context of the Act

· There was a suggestion by the Court that a law like this could be valid during war-time.  (Dixon J)

· Draw authority over an immense field and most due to very nature ample discretion of war and organising resources, controlling economy

The validity of the Act did not depend on the allegation in the preamble

· The legislation in question purported to assign its connection with the defence power to what the Parl said in the preamble and also as to the opinion of the Executive. 

· There was a Legislative and Executive usurpation of the judicial role. 

· Judicial disgust at Commonwealth ‘trying to write itself into power’ 

Neither the legislature’s preamble or the G-G’s opinion barred the HC from inquiring into the constitutionality of the legislature’s and G-G’s actions

· Fundamental ground for invalidity - you had here a legislative and executive trying to take over the role of the court because the legislation purported to establish the connection with defence by the preamble and the opinion of the executive and the court reiterated that there is right of judicial review. 

· Fullagar J said that the validity of a law does not depend on the opinion of the law-maker or the person who is to do the Act. 

· It was felt that parliament and the legislature couldn’t recite themselves into an area of power, the court always had the discretion to decide whether there was a defence need or purpose

If the Act had prohibited conduct then the Ct could look at that and see whether there was a defence purpose or need involved. But the Ct held that here, there was a law that didn’t penalise conduct, it penalised affiliation and belief (the mere fact that a person was a member of the Communist Party).  

· The majority of the Ct held that there must be objective criteria by which the Ct could connect the law to a defence need.  

· Kitto J - felt the law could not be justified at any time.  In times short of war-time, the Ct felt that objective criteria were needed, with which you could test the application of the power.  

· Dixon J - if the act had forbidden a particular course of conduct or of facts so that you could see a connection between the law and defence then the act would be valid

· Secondary power  - extends to many things not regulated in normal conditions

· Decision based on the defence power and judicial review but also had undercurrents of civil liabilities and rule of law

· You have Govt under the constitution and the rule of law underlined the constitution and it would be impossible to say that a law of this particular character that it conformed to the rule and this is an affront to the rule of law as it has no objective criteria as to the use of the power

· Latham CJ - dissented he said it was valid because the provisions were matters that should be left to the opinion of the parliament and the executive

Webb J – minority – Act would be upheld if the Commonwealth could prove what it stated in the preamble

After case, PM Menzies put proposal to people for two changes to the constitution:

· have a Commonwealth head of power over communism

· voters to approve legislation as struck down by HCA

both proposals defeated at referendum

In Marcus Clark & Co Ltd v Commonwealth (the Capital Issues Case), there was a similar position to that in the Australian Communist Party Case. However, the Act in this case was held to be valid because there were objective tests and there was no attempt by the legislature to exercise judicial roles.

Marcus Clark & Co. Ltd v. Commonwealth (The Capital Issues Case) (1952)

Facts

· About the time of a fear of another World War

· In 1951 they enacted a Defence Preparedness Act that had a preamble like the Communist party case

· Regulations – consent of the Commonwealth treasurer was needed for the granting of loans and shares for businesses

· Marcus Clark was a retailer and required funds for remodelling its stores and factories and had to pay its employees, so it proposed to borrow money and to raise capital by a share issue.  

· But, the consent of the Treasurer was refused.  It was challenged before the HC

Held

· The court upheld the validity of the Act in a time of tension

· The Court took Judicial notice that there was an international emergency and that there was high inflation and the difficulty of the Commonwealth in embarking on increased defence expenditure in comp with private expenditure

· In this case there was a connection to the defence preparedness of Australia, on the application of the objective test

· The recitals in the present Act were different from those in the Communist Party case, because they only amounted to a statement of the purposes within which the Act was to operate rather than being an attempt by the Legislature to itself determine that its law was w/i power.  

· There were requirements in the regulations for the treasurer to state his grounds for denying consent, this allowed the court to examine the reasons of the refusal

· In periods of marked international tension falling short of war the Commonwealth can validly enact legislature that brings about significant economic controls

d)
War Time

The Australian defence situation at the time this act was passed is War time as Australia is at war.

The scope of the defence power is at its height at times of war. The established case law indicates that the power at this time can expand into all areas of economic and social concern. In Farey v Burvett Isaacs J stated the extreme view that the defence power could override anything in the constitution. However the majority took a slightly more narrow view.

Whether this is within the scope of the power at this time must be assessed regarding the established authorities. However it is likely it will be within the scope of the power.

It seems that the expansion of the defence power in response to Australia’s involvement  in international hostility comes close to converting s51(6) into a general legislative power obscuring the federal nature of the constitution: a very expansive view was adopted upholding;

· Giving a minister power to detain any person perceived as a threat to Commonwealth defence: Lloyd v Wallach
· Regulations fixing the price of bread: Farey v Burvett
· Legislation controlling the prices of goods sold in Australia during WWII: Price Regulation case
· Commonwealth rent control for domestic housing: Silk Bros v State Electricity  Commm Vic
· Commonwealth general labour employment controls: Reid v Sinderberry
· Commonwealth regulation of price of goods in Australia: Vic. Chamber of Manu v Commonwealth
· Control of employment of women: Women’s Employment case
Farey v. Burvett (1916)

Facts

· Concerned War Precautions regulations which authorised the making of a price fixing order which prescribed a maximum price of bread.

Held

· This was a measure that could conduce to the successful prosecution of the war and the defeat of the enemy, and the defence power extends to economic powers to help the war effort

· Griffith CJ noted that such laws (with regard to the control of basic foodstuffs) had always been common war measures and there could be infinitely various means for securing efficiency in war 

· In times of dire defence and emergency s 51(vi) could overcome other provisions in the constitution Isaacs J

· However, the broad view is normally taken so that the power is subject to the prohibitions in the constitution 

SA v Commonwealth( 1st Uniform Tax Case ) (1942)

· Commonwealth took over the monies from income tax

· Power was at its greatest

· Power was a War time arrangements acts- it transferred state offices and records used for income tax to the Commonwealth

· Rich J McTiernan J and Williams J- in majority

· Dissenting Latham and Stark JJ

· However the ‘egg couldn’t be unscrambled’ – ie any provisions passed in wartime as a valid exercise of the defence power could not be challenged later on the basis that at that time, they would not be justified by s51(vi).

Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943)

Facts

· National security subversive organisation regulations during WW2 which aimed at outlawing subversive bodies prejudicial to the war effort.  

· 2 regulations were being challenged 

· One reg permitted the Commonwealth to occupy the premises of a declared organisation if property of the organisation remained on the premises.  

· Another reg prohibited the publication of unlawful doctrines and they were defined to include any doctrine advocated by declared bodies. 

Held: 

· HC held there was no sufficient relationship between these regs and defence.  

· With regard to the first regulation, the Ct said that the criterion for occupying the premises was the mere presence of property, it didn’t matter whether the use of the property was lawful or unlawful 

· as to the second regulation, the Ct said that the criterion for illegality was merely that the doctrines were advocated by declared body, it didn’t depend on the content of the doctrines, or whether the doctrines were indeed prejudicial to the war effort.  

· Latham CJ said that the ten commandments would fall w/i the scope of unlawful doctrines (he pointed this out as a problem – the law was too widely cast), that the law didn’t have a sufficient relationship with a defence need or purpose. 

· (The Ct upheld all sorts of economic and social regulations - price controls, controls of industrial conditions, restrictions on Christmas advertising, controls of the sale of land, shares, rent, housing, motor cars…also the fixing of drinking hours).  
Some laws were not accepted, including:

· Making of fly spray 

· Installation of artificial light in factories 

· Controlling admission to university. 

· During war-time controls on the no. of students who could be admitted to Uni – struck down as this had no relationship to defence: R v. University of Sydney; Ex parte Drummond

e)
Post War Transition

The Australian defence situation at the time this act was passed is post war. 

It has been held in R v Foster and Illawarra that the defence power does not just snap back to peace time after war but there is a transition.  The defence power will be wider than that in a period of profound peace, and maybe even uneasy peace.

To be a valid law post war is a question of degree and connection to defence purposes

Whether the acts are within the scope of the power at this time must be assessed regarding the established authorities. 

R v Foster; Ex parte Rural Bank of NSW

· An attempt by the Commonwealth to continue certain wartime regulations, three years after the war

· Women’s employment regulations, liquid fuel regulations (petrol rationing) and certain moratorium regulations (to protect the rights of service personnel)

· Held that these measures could no longer be recognised – were invalid for going what was beyond proper at that point in time

· Some post-war regulations could be necessary as incidental to the wartime

· The court also noted that the effects of WW2 would continue for centuries and the mere fact that there had been a law doesn’t mean the Commonwealth can legislate with respect to anything that may have been in some way affected by war but the Parliament could legislate to continue some war-time controls and it may be that some matters that were profoundly affected by the war could perhaps be subject to some limited Commonwealth legislation

· In particular, the HC was prepared to accept that after a war, the Commonwealth could maintain its system of benefits for ex-service personnel

Illawarra District County Council v Wickham

· Concerned the validity of legislation enacted in 1945 – gave preference to ex-serviceman in employment

· Legislation extended to apply 13 years after the war

· Ex-serviceman attempted to rely on preference when someone else had been employed by the council

· Held the connection between regulation and defence power was too remote to be justified by s51(6)

· Could be originally justified (i.e. closer to the war date) – with force of time it eventually became insufficient

· Crown could be provided on a continuing basis for benefits and sufficient entitlements of ex-service personnel - out of own revenues and resources

· General law that affected the civil rights of others in reference to employment and from the rights of employers

Element 8: Limits on Defence Power

The defence power in s 51(vi) is subject to the Constitution and thus express and implied Constitutional limits apply

· s 92 (freedom of interstate trade)

· s 51(xxxi) (acquisition on just terms)

However, some provisions in the Constitution have limited or no application in the context of the defence power

· s 116 (freedom of religion)

· s 99 (preference over certain States)

Implied federal limitations

· s 51 ( 6 ) law may be able to discriminate against States or single them out for special treatment. 

· A law under the defence power may be able to discriminate because the defence power is such an important power (and then breach Commonwealth-State immunities and the first limb of the Melbourne Corporation doctrine)

Defence force discipline

Re Colonel Aird; Ex parte Alpert (2004)

Involves the constitutionality of a court marshal

Two elements to this


1. What is constitutional basis for defence force discipline?

· Established that although court marshal seemed to exercise judicial power, it didn't exercise judicial power as in Chapter 3 of the constitution 

· Based on historical grounds. 

· The Commonwealth can enact a regime of military discipline under the defence power


2. What offences can be covered by defence force discipline?

· Wide view - service status test - as long as you were a member of the armed forces military discipline affected everything you did (even civil offences

· Intermediate view -service connection test - an offence needs to serve the purpose for maintaining or enforcing service discipline

· Narrow view - needs to basically be exclusively concerned with defence discipline, so that it would not often be that a civilian crime can be prosecuted

Re Colonel Aird; Ex parte Alpert (2004)

Facts:

· Alleged rape by a serviceman while on leave from an air force base in Malaysia

· Defence force discipline provisions applied in this case

Held:


· There was a widely applied service connection test - liberal approach

· This would include whether it would affect the morale of service

· Majority - conduct affected the discipline and morale of the armed force

· Prohibition on rape went to the heart of maintaining discipline of the defence force

· Rape was a violent act - affected morale because others would be unlikely to serve with such a person either out of fear or repugnance

· Minority -service connection was too wide that any serious offence would be caught by it

The War on Terror

The War on Terror is not a war in the traditional sense. It has internal and external aspects and involves sedition, subversion and politically motivated violence. Because of this there is a question as to how far s 51(6) extends because it covers external enemies and not domestic threats. This can be contrast with the Communist Party Case were it could be argued that there existed an external enemy (i.e. Russia or China)

There are however, a number of bases which can be relied on that allow the Commonwealth to make laws regarding terrorism. Firstly, it can be argued that by the fact that the Commonwealth is a federal body it has an inherent right of self-protection under the nationhood power. 

Parliament may also pass criminal laws based on s 51, but the laws must fall within the exercise of some specific head of power s 122. However the Commonwealth may cooperate with States as the State criminal law is still available. Also the States may apply to the Commonwealth for protection from domestic violence under s 119.

The most important role, however, is the external affairs power contained in s 51(29). This power enables the Commonwealth to deal with other countries as well as to cooperate with other countries to fight terrorism. This means that anything outside Australia may be sourced to s 51(29) including treaties to counter terrorism.

However, constitutional limits still need to be observed. The court will scrutinize legislation when it is brought before it to ensure that it does not infringe the rights of individuals or cross the legislative or judicial line set out in the Communist Party Case. 

Thomas v Mowbray [2007]

Facts/Issues

· Interim control order regime allows restrictions to be imposed on a person to protect public from terrorists act

· Terrorist act related to advancement of political, religious or ideological cause by coercing Australian Governments or by intimidating the Australian Public or a section of it

Held

· The regime was valid under s 51(6) – Kirby Dissenting

· Defence power extends to:

· 
Threats from groups as well as bodies politic

· 
Internal as well as external threats

· 
Protection of persons and property

· 
Threats other than conventional military forces

· Terrorist act, as defined falls within a central concept of defence

· Protection from terrorists act necessarily engages defence power

Military operations – War in Afghanistan and Iraq

The Primary aspect of s 51(6) would be available here, that is, the control of the armed forces against an external enemy. 

The secondary aspect of s 51(6) would not really be applicable here because limited engagements do not expand defence power much. However, it should be noted that it is not always a matter of defence purpose of the law in the circumstances Commonwealth Executive Power s 61.

Part 8B: Commonwealth Executive Power

Element 1: Power

s 61 – The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-General as the Queen’s representative, and extends to the execution and maintenance of this Constitution, and of the laws of the Commonwealth.

Element 2: Aspects of s61

· Executive power is vested in Queen

· Exercisable by Governor-General as the Queen’s representative

· s 61 extends to the execution and maintenance of this Constitution and of the laws of the Commonwealth –this is only a partial description of power, it only describes the outer limits

Section 61 does not define Commonwealth executive power but it is a starting point for analysis.

Element 3: Sources of Power

A) Grants of executive powers throughout the Constitution

· express powers to G-G in various sections 

· implied executive power under S 61 - implied nationhood executive power

B) Executive powers derived from ordinary statutes

· laws made within Commonwealth law-making powers- the parliament can make laws that give the executive powers

C) Common law sources of power

· ie royal prerogative (and any other common law powers)

Element 4: Extent of Power – Impact of Federalism

Commonwealth executive power is limited to the Commonwealth’s sphere of constitutional authority.  Broadly, as a general rule, executive power is distributed between Commonwealth and States according to distribution of legislative power under the Constitution (AAP Case)

Classification and distribution of prerogative powers: Evatt J in FCT v Official Liquidator of EO Farley set out classification and distribution guidelines of how royal prerogative powers be distributed.

1)
Executive prerogatives

These were the prerogatives the Commonwealth could undertake in action (i.e. engage in diplomatic relations).

2)
Privileges and immunities

Nothing prevented the states from continuing the enjoyment of their privileges and immunities, however, the Commonwealth now enjoyed these rights as well

3)
Proprietary rights

This involved mineral and treasure troves and generally went to the states and to the Commonwealth in the case of territories

Commonwealth executive power apart from traditional prerogatives 

Generally, the Commonwealth does need to have a head of legislative power before the executive can act. 

Activities and spending money – Mason J in AAP Case suggested that the Commonwealth was required to have a head of power to engage in activities and spend money. The appropriations power in s 81 is extremely wide (for any purpose the Commonwealth sees fit)

Nationhood Power – Some judges in the Davies Case suggested that there was also an implied nationhood power and that matters that concern the nation are contained in s 61.

Part 9A: The Race Power

Element 1: Head of Power

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:


(xxvi) The people of any race for whom it is deemed necessary to make special laws;

Element 2: Introduction and History

Section 51(26) originally indented to empower Commonwealth to make detrimental laws for the races as demonstrated by the use of the head of power to deport pacific Islanders in Robtelmes v Brenan. In 1967 a referendum was held any the words “other than the aboriginal race in any State..."  were taken out. The government of the day campaigned that it was so beneficial laws could be passed. In Hindmarsh Island Case the court found that there was nothing in the parliamentary record to show that the section was only intended to benefit the aboriginal people.

As a subject matter power, to come within the head of power the act must first be changing, regulating or abolishing rights, duties, powers or privileges of the people of any race for whom it is deemed necessary to make special laws or be reasonable appropriate and adapted to this purpose: Fairfax
Therefore it is necessary to consider whether

· People are a race

· What requirement ‘special laws’ place on the Commonwealth

· The necessity of the law

Element 3: People of any race

In the Tasmanian Dams case Brennan J stated that race is a scientifically precise term, but there is a biological element. His honour said race characterisation is based upon:

· common history

· religion, spiritual beliefs

· culture

· biological origins

· physical similarities

In Koowarta Gibbs J stated that ‘race’ included the Aboriginal race. This was confirmed by Murphy J in Tasmanian Dams who held that ‘race’ would include the Aboriginal race, Torres Strait Islanders and any subdivisions of those peoples.

Element 4: Special Laws

It is necessary to investigate the words “special laws” and what qualification/obligation, if any, this places on the Commonwealth.

A law is special when it confers a right or benefit or imposes an obligation or disadvantage especially on the people of a particular race. The law may be special even when it confers a benefit generally, provided the benefit is of special importance to the people of a particular race: Native Title Act Case (6:1)

In that case, the Native Title Act conferred a benefit on ‘some’ indigenous people only, protective of their native title recognised under Mabo principles, uniquely on Aboriginal and Torres Strait Islander holders of native title.

In Tasmanian Dams a piece of legislation sought to protect sites of historical and archaeological significance, although they would ‘probably’ be of no special spiritual significance to any Aboriginal person. It was held 4:3 that the race power gave the Commonwealth the power to make laws that protect cultural and spiritual heritage of a race (see specifically Deane J), or preserve the material evidence of the history and culture of a race (see Murphy J). Furthermore in Kartinyeri it was held that the race power includes laws for any embers of a class of race.

It should also be mentioned that in Koowarta it was held that the word ‘special’ requires the law to be selective or discriminatory and therefore it doesn’t include a power to enact prohibitions on racial discrimination.

Further the Commonwealth Parliament under s 51(26) has the power to enact laws, regarded by the Parliament as necessary, which operate to confer special rights, immunities, privileges, powers, obligations or disabilities upon those people who are, because of their descent and social identity, Aboriginal people.

Koowarta v Bjelke-Peterson 

· The paragraph does not support a general prohibition against racial discrimination

· ss 9 and 12 of the Racial Discrimination Act could not be supported by s 51(xxxvi) because these sections ‘prohibit discrimination generally on the ground of race’

· They protect the persons of any race from discriminatory action by reason of their race

· ‘Special laws’ must be selective

Tasmanian Dams case (1983)

Facts: 

· Where the Tasmanian government was seeking to build a dam upon some Aboriginal culturally significant areas 

· The government sought to legislate to protect these areas enacted laws relating to the aboriginal race.

Held: 

· These laws were valid, as they sought to protect the cultural and spiritual domain of the aboriginal people

Majority – Mason, Murphy, Brennan and Deane JJ

· Law may discriminate between races in its operation if not in its terms

· Operation of act preventing dam acted specially on the aboriginal people as it protected sites of particular significance to them as a race/sub-group of a race

· Law, even though in operation protects sites of significance for everyone will be a law with respect to the aboriginal people if those sites are of particular importance to that race

· The legislative power includes power to protect sites of particular importance to one race

· Hypothesised that if it was shown in Koowarta that racial discrimination was something particular to the aboriginal people, then decision would have been different

Minority – Gibbs CJ, Wilson and Dawson JJ

· A law will be special if it ‘has some special connexion with the people of a race’ – Gibbs CJ

· A law will not be a ‘special’ law where it protects sites/items which are of universal significance

· The law does not change aboriginal rights, liabilities etc – even in the area protected by the Act, aboriginals have no different rights than everyone else

WA v Commonwealth – Native Title Act Case 

· Law conferred benefit on some indigenous people only - those who still held native title under Mabo principles

· WA challenged the Native Title Act 

· Doesn’t confer a benefit on all indigenous power – exists where it has not been extinguished and people have maintained connection with the land. Many indigenous people have no right of claiming under the Native Title Act

· Holding (6:1) – first cited Tasmanian Dams Case, that law is special even when it confers a benefit generally, provided the benefit is of special significance to the people of a race. Extended to case where benefit is conferred only on some people of a race [and observed that this law may confer an indirect benefit on all people of Aboriginal and TSI races]

· Their Honours referred to the undoubted significance of security in the enjoyment of native title for Aboriginal people, given the fact that their relationship to their land laid at the heart of their traditional culture and traditional life

· Act conferred a benefit uniquely on Aboriginals and Torres Strait Islanders

Element 5: Deemed Necessary 

Section 51(26) states that the law must be deemed necessary.  The issue here is whether or not this law therefore is necessary.

Up until the Hindmarsh Island case the court had taken the position that it was for the parliament to determine what was necessary. However in the Native Title Act Case a majority of 6 justices held that the court has a supervisory jurisdiction to examine the Q of necessity against the possibility of a manifest abuse. Gummow and Hayne JJ adopted this view in Katinyeri.

Gaudron J, however, suggested that the test should be whether the law might be seen as appropriate and adapted to a real and relevant difference.

Element 6: Does s 51(26) support both beneficial and detrimental laws?
There is general agreement in both Koowarta and Tasmanian Dams that the power extends to both beneficial and detrimental laws.

As a result of the referendum in 1967 it has been argued that the scope of s51(26) only extends to those laws that are for the benefit of the aboriginal people.

In Kartinyeri there was a split in deciding whether the law applied to both beneficial and detrimental laws. 

Brennan CJ and McHugh JJ  - really avoided the issue, but held that whatever Parliament can enact it can repeal - since ATSIHP Act is under this power, so is Hindmarsh Island Bridge Act.
Gummow and Hayne JJ - held that the power extends to laws for benefit or detriment (subject to a power to review “necessity” for manifest abuse)

Gaudron J – only applies to laws which are appropriate and adapted to a real difference. In today’s conditions that would only authorise laws which benefit Aboriginal Australians.  But anything which Parliament can enact it can repeal and this law is only a partial repeal.

Kirby J in dissent adopted a startling interpretation and whilst he agreed that anything which Parliament can enact it can repeal, he said the power only extends to beneficial laws, and repeal principle must give way to that. 

In summary you have Gaudron and Kirby arguing that only beneficial laws will be valid (however note Kirby’s attempts to limit this) and on the other side you have Gummow and Hayne deciding that it will be for either the benefit or detriment.

Therefore it is unclear what the HC will say next as there seems to be a split on this issue.

Kartinyeri v The Commonwealth (the Hindmarsh Island case) (1998)  

Facts: 

· South Australian sought to build a bridge to Hindmarsh Island. 

· The Commonwealth however had made an Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Commonwealth) which said that an area was a protected site. 

· The Commonwealth then passed the Hindmarsh Island Bridge Act 1997 (Commonwealth), which was said to be a partial repeal of the earlier Act and allowed the building to go on at the site. 

· The Aboriginal people challenged the law as it was not for the benefit of the Aboriginals

· The area had strong cultural significance for the local group of aborigines and was allegedly the site of “secret women’s business” 

Held: 

· the law was a partial repeal (by 5 of the 6 judges), and any law that the parlt had the power to pass, it had the power to repeal; then this was a law with respect to the aboriginal people and was within power

· Brennan and McHugh JJ – didn’t go on to discuss any application of s51(xxvi)

· Laws under s51(xxvi) could apply to a sub-group of a race: Gaudron, Gummow, Hayne and Kirby JJ

· On whether or not there had to be a benefit: 

Gummow and Hayne JJ: there was no restriction on legislating for the detriment

· at least the removal of a statutory benefit would be valid, may be different for common law rights

· if it were otherwise, then a parlt would be prevented from scaling back benefits conferred on the people of a race as circumstances changes

Gaudron J: suggested that the law needed to be viewed as appropriate and adapted to a difference between the races

· Was a novel way at looking at the requirement of ‘necessary’

· Court could not inquire into necessity but if law is not reasonably appropriate and adapted, it would seem that parlt could not decide what difference they were legislating to affect

· Laws will not be necessary except with a reference to a difference between the affected race and others

· Prima facie, only laws remedying a disadvantage could be seen as reasonably appropriate and adapted (accepted this would accord with Kirby’s view)

Kirby J: that while there was a power to repeal legislation, they could not legislate for the detriment of a particular race, and thus could not repeal that particular law

· No laws could be supported by s51(xxvi) that acted in a detrimental manner toward the persons of any race

· Rejected the “manifest abuse” test as something which would stop the abuse by parlt of the lax court reading of s51(xxvi)

Part 9B: Immigration and Emigration Power

Element 1: Head of Power

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:


(xxvii) immigration and emigration;

Element 2: Introduction and History

This head of power enables the parliament to enact assisted migration schemes and can also support beneficial laws for assistance with immigration and emigration. 

Historically the White Australia policy was justified under the immigration power, now, however, the Immigration Act seems to have a basis more in the aliens power than within the immigration power.

The White Australia policy required that a person was a ‘prohibited immigrant’ where they were unable to pass a dictation test in any European language.  The language the test was required to be given in was held by the High Court to be a European language used: R v Wilson; Ex parte Kisch (1934)  

It could not be a language used by a very small amount of people; nor can it be a language that is not used as a identifiable groups’ sole form of communication: R v Wilson; Ex parte Kisch (1934) per Dixon J.  Scottish Gaelic did not fit that description – HCA deciding outcome and then finding reasoning to fit.

Element 3: Scope of the Immigration Power

The scope of the immigration power was held in Potter v Minehan to extend to the control of entry by British subjects from other countries within the Empire but not to the re-entry of Australian citizens. However the power may extend to Australians where they take up permanent home elsewhere; Donohoe v Wong Sau. A person domiciled in Australia may also be an immigrant; Ah Yin v Christie and it has been held that the power does also extend to mere temporary visitors: Irish Envoy’s Case.

Potter v Mineham

· Potter was a Chinese-Irish man born in Australia

· His parents were never married and therefore he was considered to be domiciled in Britain because his mother was British

· He went to China with his father at the age of 5 and returned aged 32

· Potter claimed that he had always intended to come back to Australia

· The court held him to be member of Australian community coming home (not an immigrant, and therefore the Commonwealth does not have the power to refuse entry)

· Dicta here said that anyone born in Australia is a member of the Australian community and not subject to the immigration power (compare later)

Walsh & Johnson; In re Yates

· Held that the power to deport didn’t extend at all to a person who was in Australia before 1901 as was the case with Walsh

· He was born in 1885, migrated 1905 and naturalized 1913

· He was found to be beyond the migration power by 3:2 majority

Element 3A: Deportation under Immigration Power

In Irish Envoy’s Case Issacs J stated the equivalent of ‘once an immigrant always an immigrant.’. However in Walsh v Johnson the majority took the position that once a person is absorbed into the Australian community they were out of reach from the immigration power. In Ex Parte Henry Jacobs and Murphy JJ held that the beneficial aspects of the power could continue operation after absorption.

Therefore whether the plaintiff can be deported depends on whether or not s/he is

· A member of the Australian Community; or

· Absorbed into the Australian community.

Element 3B: Is the person a member of the Australian Community
There are a number of different scenarios which may arise in determining whether the person is a member of the Australian Community.  

a)
Australian Citizen

Fundamentally however, if the person is an Australian Citizen then they are a member of the Australian community and have a basic right to re-enter Australia – since the Commonwealth Parliament lacks a “head” of power to make laws stopping them; Potter v Mineham and Walsh v Johnson; In re Yates
b)
Never been to Australia

If the person has never been to Australia and are not connected with it in any way then they will not be a member of the Australian Community.  It will be necessary to decide whether they have been absorbed in Australia.  

c)
Pre 1949 – Born in Australia, moved and are now coming back

This case is before the citizenship act.  The issue is whether or not they are considered to be a member of the Australian Community.

In the case of Potter v Minehan Griffith CJ observed that that a person who born in Australia was an Australian citizen, and an Australian citizen coming home could not properly be described as immigrating. However a born Australian citizen coming to start a new life back in Australia is within the scope of the immigration power in Ah Yin v Christie and Donohoe v Wong Sam.  Therefore whether the person is coming home or starting a new life will depend on their characteristics and life so far.

In Potter v Minehan, M had a long intention of always returning to Australia with a degree but it took him a considerable time to obtain it. This intention showed that M was returning home rather than starting a new life. This can be compared with Wong Sam and Ah Yin who could not properly answer the description of a person coming home, but rather was a person coming to start a new life.

Ah Yin v Christie

Ay’s father was domiciled in Australia. AY was born in China but he was arguing that he should take his father’s domicile. The HC held that despite his technical domicile AY was not a member of the Australian community as nothing about him was Australian and everything about him was Chinese.

Donohoe v Wong Sam

W was born in Australia but left age 6 and didn’t return until age 41. He was not Australian in point of language up-bringing, education, sentiment, marriage or anything else and therefore he was held no to be a member of the Australian community coming home but rather a person starting a new life.

Element 3B: Absorbed into the Australian Community
If the person has been absorbed into the Australian community they will be considered to be out of the reach of the immigration power: Ex Parte Henry.

Assimilation into the community is comprised of two parts:

· the acts of the immigrant that point to an intention to settle permanently in Australia, and

· Community acceptance of that intention to permanently settle

a)
Intention to permanently settle in Australia

In R v G of the MG at 496 it was held by Sholl J that the combined acts of coming to Australia with a view to settle here permanently included obtaining a job, beginning to learn English and investing money in the country would be enough for a person to be considered absorbed.

Some acts have been held indicia with an intention:

· Marriage; O'Keefe v Calwell and Walsh v Johnson

· Acquisition of a home and schooling for children; O'Keefe v Calwell
· Holding public office, obtaining employment and investing; R v Governor of the Metropolitan Gaol; Ex parte Molinari

· Learning English; R v Governor of the Metropolitan Gaol; Ex parte Molinari

· Naturalization; Walsh v Johnson
· Lengthy residence without departure; Walsh v Johnson
Similar some acts have been held to show that an intention has not occurred:

· Absorption into a particular racial group but not the community at large i.e. racial isolationism; Molinari at 496-7

· The commission of certain criminal acts such as sedition or espionage although not ordinary crimes; Molinari at 497

b)
Acceptance by the Community

Absorption is not something which can result from an immigrant’s unilateral acts but requires community acceptance of absorption.

· A person who secretly enters Australia without permission (despite intention to settle) or who has merely been given an “exemption certificate” (as in O’Keefe) or temporary protection visa (TPV), or illegally is without the formal community acceptance

· Community acceptance is necessary and is obtained in a formal way from authorities acting on behalf of the community

In O’Keefe v Calwell Latham CJ at 276 found that Laws with respect to immigration may properly control not only the act of entry into Australia but also the conditions upon which a person not already members of the Australian community may be permitted to remain.

Formal permission to reside may be given in 2 ways:

1.
A temporary entry permit for a specified period; Koon Wing Lau v Calwell
There is no community acceptance in this case as the TEP imposes conditions and therefore the stay is conditional: Dixon J in Wing Lau.  It would also be possible for the Commonwealth to issues successive temporary permits thereby preventing the grantee from ever becoming absorbed; R v Green; Ex parte Cheung Cheuk To
2. 
An ordinary entry permit which contemplates ultimate absorption but subject to a reasonable probation period

In Wing Lau it was held that this contemplates absorption but subject to the reasonable period.   This period has been accepted as five years; Molinari
O’Keefe v Calwell

· Mrs O’Keefe then Mrs Maas was evacuated with her husband to Australia when the Japanese attacked during WWII. 

· Mrs Maas and her husband had another child whilst in Australia. Unfortunately Mrs Maas husband died shortly after (while working for the Dutch secret service) and so she remarried and Australia. 

· Up until her Husband’s death Mrs Maas had no intention of permanently staying in Australia, but after his death she did form the intention to stay. To that end she obtained a certificate of exemption, which prevented her being designated as a person prohibited from remain in the commonwealth. 

· Unfortunately when the exemption expired she was found to be a person prohibited from remaining in the commonwealth and was forced to leave. 

· While the case was ultimately decided upon the validity of the certificate that was issued to her, Latham CJ and Dixon J dissented on the issue of construction that the case was decided on and so considered whether or not Mrs Maas, now Mrs O’Keefe fell within the scope of the immigration power.

Element 4: Refusal of entry based on a dictation test

If the person is an immigrant entry into Australia can be refused on arbitrary grounds. This is demonstrated by Australia’s use of the dictation test to enforce the white Australia policy. The case of Kisch demonstrates the powers of refusal.

In Kisch the plaintiff was a left wing activist invited to Australia pre WW2 for a peace conference. The Australian Government did not wish him to enter. They issued him a dictation test however he spoke English, German, French, Czech and Slavic. The immigration officers gave the test to him in Scottish Gaelic. The issue before the HC was whether this was a European Language for the purposes of the test. It was held that this was not a European language as it was not spoken in the governance of the country.

Element 5: Other Aspects of the Power

Section 6 of the Immigration (Guardianship of Children) Act 1946 makes the Minister the guardian of an immigrant child who enters Australia other than in the custody of parents or relations. In R v D-G of Social Welfare (Vic); Ex parte Henry, the High Court unanimously upheld this as a law with respect to migration in that it dealt with the special needs of migrants. While confirming that the power lapsed once a migrant was absorbed, Jacobs and Murphy JJ suggested that the power would permit laws reaching out of former migrants provided such laws were beneficial. 

In Cunliffe v Commonwealth, the High Court held that the provisions of the Migration Act providing for the licensing of migration agents were valid, as incidental to the power. [By a 4:3 majority, it also held that provisions limiting the kind of advice that agents could provide were not in breach of the implied freedom of political communication.]

Element 6: Emigration

· Under this power, the Commonwealth has the power to regulate the act of voluntarily leaving the country to take up permanent residence in another country. 

· Forced deportation could only occur by relying on another power – such as the immigration power, the aliens and defence power.

Element 7: Reach a Conclusion

Part 9C: Aliens and Naturalisation Power

Element 1: Head of Power

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:


(xix) naturalisation and aliens;

Element 2: Introduction

The Migration Act 1958 was amended in the late 1970s, so that the provisions relating to entry, removal and deportation referred to “aliens”. They have since been further amended to refer to “non-citizens".

Element 3: Brief Overview Australian Citizenship laws

· Pre-1949: no separate Australian citizenship – was a British subject

· 1949 onwards: separate citizenships recognised in the Commonwealth 

· Any ‘British subject’ who had been here for more than 5 years could obtain Australian citizenship, and would be described as both an Australian and British citizen: Australian Citizenship Act 1948 (now Citizenship Act 1948)

· 1987 – References to ‘British subject’ were dropped from the Australian Citizenship Act.

Element 4: Scope of the Aliens Power

Element 4A: Deportation under the Aliens Power

In Pochi v MacPhee  the HC affirmed that s51(19) enabled the Parliament to validly enact a law for the deportation of aliens, for whatever reasons it saw fit and the fact that a person had become totally absorbed into the Australian community did not mean that he was no longer an alien. Furthermore it is clear that there is a prerogative power along with a statutory power to refuse entry into the country; Ruddock v Vardalis.  Act now refers to “unlawful non-citizens” as compared to “lawful non-citizens” – relying only on aliens power

Pochi v MacPhee

· Pochi (Italian) was clearly an alien under the definition

· He argued that the definition of “aliens” included some British subjects who were not aliens, and couldn’t be read down

· It was held by the court that even though the Act was too broad it could be read down, so Act clearly valid as to non-British subjects like Pochi, even if they had been absorbed into the community (confirmed in Re MIMIA; Ex parte Te)

· Dicta of Gibbs CJ – Parliament can treat as an alien any person born outside Australia, whose parents were not Australians, and who has not been naturalised. This clearly suggests that non-Australian British subjects are aliens too.

Element 4B: Is the person an Alien

a)
Non-Australian British Subjects

There have been three major cases in this area that have considered the status of British subjects living in Australia.

It is necessary to note that until enactment of the Australian Citizenship Act in 1949 ‘naturalisation’ meant that you became a British Subject (but that did not mean you were a member of the Australian community). Following the enactment it meant that you became a separate Australian citizen however a British citizen living here for 5 yrs before 1949 was an Aust citizen. However up until 1973 the Queen ruled as the one entity in Australia and the UK. In 1987 references to British subjects were dropped from the citizenship act.

In Pochi v MacPhee Gibbs CJ in dicta suggested that Parl’t can treat as an alien any person born outside Australia, whose parents were not Australians, and who has not been naturalised after 1949. This was endorsed in 1988 by the HC in Nolan v MIEA.

Therefore: 

· If pre 1949 not an alien

· If post 1949 = alien

Nolan v Minister for Immigration & Ethnic Affairs (1988)

Facts: 

· Nolan was a British citizen, who came to Australia at 9 years old in 1967; by 1985 been in Australia for 18 and had spent half of his time in prison. 

· An order to deportation was made under the Migration Act. 

· Nolan argued that he wasn’t a non-citizen. 

Held: 

· Majority: (Mason CJ, Wilson, Brennan, Deane, Dawson and Toohey JJ): 

· As the change in relationship between the citizenship/British subject was crystalised after the enactment of citizenship laws in 1948, a British subject would still be an alien and could still be legislated against in the power. 

· Acceptance of indivisibility of the crown was also a consideration here 

· Minority (although adopted in Re Patterson; Ex parte Taylor  see below): (Gaudron J)

· Even after 1948 (and the Citizenship Act was passed), it was still considered to have special significance if someone was a British subject – only in 1987, when the provisions relating to a British subject were removed, does that mean a British subject could be an alien

· In the Act, a person was not an alien where a British subject – changed in 1987. 

· While this statutory change doesn’t indicate the definition from the constitution, it does indicate the historical underpinnings of what is an alien

In Re Patterson ex p Taylor (2001) the HC altered its position. That case considered a British subject who entered Australia in 1966 as a child. He had been convicted of child sex offences and was subject to deportation. The court was divided as to the cut off date for a British subject to be considered an alien.

Gummow and Hayne JJ took the position that anyone born in the UK after the commencement of the Citizenship Act was an alien. Gleeson CJ felt that the parliament could determine the meaning.

McHugh J held a British subject that enters after the commencement of the Royal Style and Titles Act 1973 would be an alien. 

While Gaudron, Kirby, Callinan JJ held that a British subject here before 1987 could not be an alien.

i)
If came after 1987
Therefore it seems that all agreed that after 1987 no British subject was an Australian Citizen. 

ii)
Came between 1973-1987

However regarding those that came here between 1973 and 1987 the position was unclear. The HC has recently altered its position again in Shaw v MIMA (2003). In this case Shaw arrived in 1974. A majority of the court held that Nolan was right and Taylor was wrong. They stated that the constitution contemplates changes in political relations. McHugh, Kirby and Callinan JJ in dissent held that Taylor should not be overruled and based their date on the enactment of the Australia Acts.

Therefore an alien is to be considered any non-Australian whose parents were not Australians, and who had not been naturalised after 26th Jan 1949.

Shaw v Minister for Immigration and Multicultural Affairs [2003] HCA 72: 

Facts: 

· Shaw immigrated to Australia in 1974 

Held: 

· 4:3 Shaw an alien and could be deported

· Majority (Gleeson CJ, Gummow, Hayne, Heydon JJ) 

· Reversal of Taylor; Nolan was right and therefore a British subject is an alien where they entered Australia after 1949

· Aliens power reaches everyone who immigrated after 26 June 1949 (since we have had a separate citizenship)

· Minority: 

· Taylor should be upheld; the relevant date should be 1986 – the date of the Australia Acts
b)
Australian Born People

Section 10 of the Citizenship Act 1949 governs the meaning of Australian citizen. This is important here because if the person is an Australian citizen they would not be considered to be an Alien and thus not subject to deportation. 

Section 10(2) states that after the commencement of Australian Citizenship Amendment Act 1986 a person born in Australia shall be an Australian citizen by virtue of that birth if and only if:

· a parent was, at the time, an Australian citizen or a permanent resident; or 

· the person has been an ordinary Aust resident for 10yrs 

The same situation arose in Singh v Commonwealth. In that case the plaintiff, Singh, was born in Australia, her parents were born in India and are both citizens of India. Neither of Singh’s parents is an Australian citizen or a permanent resident. Singh was a citizen of India. Singh’s father was refused protection visa and as unlawful non-citizens they were to be removed from Australia. Singh commenced proceedings in the High Court, relying on her status as a person born in Australia, to resist any risk of her being removed.

It was held by a majority (5:2) that s10 Australian Citizens Act was valid.  Some of the important aspects of the judgements included:

Gleeson CJ at [29], [30] held that the legal and historical context at the time of the drafting did not support a conclusion that “aliens” excludes Singh and because Singh was a citizen of a foreign state, she is an alien at [32]

Gummow Hayne and Heydon JJ at [157] held that there was no fixed legal meaning of aliens. Their honours found that the central characteristic of the status of being an alien is, owing obligations ("allegiance") to a sovereign power other than the sovereign power in question (here Australia). They also made reference to the judgement in Nolan where it was said that alien meant “'nothing more than a citizen or subject of a foreign state". At [154], [190], [200], [201][205].

Kirby J at [249] also rejected a fixed meaning of words in the constitution. His honour stated that the ambit of the word “aliens” was not closed at the time of Federation. It was not a word devoid of meaning. But neither was its meaning fixed by what the word meant to lawyers, or the laity, in 1901 or even 1980: at [266]. He stated that Alienage is status and that notions of status change over time and therefore The word must respond to the disappearance from the Australian context of the British Empire: at [255].

In dissent McHugh and Callinan JJ stated that s51(19) had a meaning given to it by the CL and therefore S could not be considered to be an Alien as she was born in Australia. 

In Singh’ s case 4 of the 7 justices suggested that the there was some limits on the power, however Gummow Hayne and Heydon JJ did not limit the power. There is therefore, under their honour’s reasoning, no qualifications protecting those people born in Australia with Australian patents.

The decision of Singh was confirmed in Koroitamana v Commonwealth – Kirby J accepted precedent of Singh.  

Therefore applying the decision in Singh to our present case.  

Tania Singh

· Tania Singh, was born Mildura Feb 1998, to Indian parents whose visas had expired

· Background: English common law recognised anyone born in King’s dominions was a subject (i.e. nationality depended on the jus soli – the soil a person was born on

· The Naturalisation and Citizenship Act 1948 adopted that rule

· In 1986, Australian Citizens Act s 10 amended – person born in Australia is an Australian citizen if –

· a parent of the person was, at the time of the person's birth, an Australian citizen or a permanent resident; or

· the person has, throughout the period of 10 years commencing on the day on which the person was born, been ordinarily resident in Australia

· However, Tania was not yet 10 years old

· The Minister tried to deport the parents and the kids

· Counsel for Tania sought a declaration that she was not alien and couldn’t be deported

· The Department of Immigration argued that even if she was not an alien, her deportation could be incidental to deportation of parents, this wasn’t decided

Arguments for Australian-born person not being alien

· The common law always said so – even when UK amended laws in 1870, that part of the rules stayed, therefore, the drafters of the Constitution must have taken for granted

· Dicta in Potter v Minehan and Pochi indicate that Justices have always thought so

· Parliament can’t redefine a word in the Constitution, this would be the stream rising above its source

Arguments for Parliament having power to change rules

· Alien means “belonging to another” and Tania had another nationality

· Common law rule was based on feudal theory and that seems silly now

· Many other countries recognise nationality by parentage (jus sanguinis), and UK rules were changing in late 19th Century

· If Parliament has power to make laws about consequences of alienage, it should be able to define who is alien (at least in area where international practice shows some variations)

· With rapid travel, nationality shouldn’t depend on where your mother is at moment of birth

The decision

· Lots of remarks about general principles of interpretation, Parliament can’t define itself into power but the Constitution should be flexible

· McHugh & Callinan JJ held that paragraph (xix) has the meaning given by the common law; nobody born in Australia can be an alien

· Gleeson CJ – Parliament can decide whether a person is an alien (but couldn’t include persons who could not possibly answer that description (i.e. people born in Australia of Australian parents))

· Kirby J – Within limits set by the unchanging, essential elements of the word, Parliament can give meaning to the word – suggests that people born in Aust with Australian grandparents would not be aliens

· Gummow, Hayne, Heydon JJ – “Aliens” had no fixed meaning in 1901, so law is valid. It should be noted here that there was no qualification protecting those born in Australia of Australian parents

· The result

· Majority (5:2) Australian Citizens Act s 10 was within power, but 4 out of 7 suggest some limits on power to redefine

Are Papuans Australian Citizens

· Papuans have been declared not to be citizens of Australia, since their rights as Australian citizens were legislated away at the time of their independence in 1975: Re MIMIA; ex parte ex parte Ame [2005] HCA 36
· Where the power to make laws for territories extended to legislate for consequences of that territory’s independence; 

· As Papuans hadn’t been real Australian citizens anyway, they were able to be legislated out 

· Meaning that ‘true’ Australian citizens couldn’t have their citizenship legislated away

· Constitutional changes were also held to be valid in the case of PNG as an example in Re Patterson; Ex parte Taylor (2001) 182 ALR 657 per Gummow and Hayne JJ

Re MIMIA; Ex parte Ame

· Under the Australian Citizenship Act 1948, persons born in Papua (south part of PNG) were said to be Australian citizens

· But under the Migration Act they needed entry permits to enter Australia

· Ame was born in Papua in 1967 therefore was a nominal Australian citizen

· Papua New Guinea became independent in 1975 – their new Constitution provided that persons born in the country were citizens, and nobody who had “real” foreign citizenship was a citizen

· Australian regulations also provided anyone who became PNG citizen ceased to be an Australian citizen

· Ame entered Australia on a visa, overstayed, and tried to resist deportation by relying on his “Australian citizenship” (citing Air Caledonie)

· Held the power to make laws for a territory implied power to legislate for consequences on independence, and Papuans hadn’t been real citizens anyway, and at international law, citizenship usually follows changes in sovereignty

· Therefore cessation of citizenship valid (but doesn’t mean that Parliament could deprive real Australian citizens of citizenship

Element 5: Political Rights of ex-migrants

1.
Right to Vote

· s 30 (and s xxxvi) of the Constitution provides that Parliament can make laws regarding the “qualification of electors”

· s 93 Commonwealth Electoral Act provides that you can vote and enrol if –

· 18 years old; and

· either an Australian citizen or other British subject who was already on the roll at 26/1/84

· Same in all States

2.
Right to stand for election

· s 44(1) of the Constitution provides that any person who is under any acknowledgment of allegiance, obedience, or adherence to a foreign power, or is a subject or a citizen or entitled to the rights or privileges of a subject or a citizen of a foreign power shall be incapable of being chosen or sitting as a senator or a member of the House of Representatives.

· When a migrant is naturalised, the law of the former may –

1. automatically strip them of their previous citizenship;

2. still regard them as a citizen until they take official steps to renounce citizenship; or

3. still regard them as citizens no matter what

What if your country falls into the category of “2” or “3”? – can you stand for election here?

Sykes v Cleary

· Cleary was disqualified under s 44(i) because he’d been a public servant at the time of nomination

· Then the question arose as to the eligibility of 2 other candidates, migrants from Switzerland and Greece (where naturalisation as Australia didn’t amount to automatic renunciation of nationality

· Held that s 44(i) disqualifies those with dual nationality unless they have taken reasonable steps to renounce their other nationality

· Held by majority (6:1) that these candidates had not taken reasonable steps

The position is the same for British subjects (Sue v Hill). 

Sue v Hill

· Heather Hill elected to Senate

· She was naturalised here but had done nothing to renounce her UK citizenship

· She argued that UK is not a ‘foreign power’ as we share the same Queen

· Held by 4 justices (others not deciding on this point) that British Commonwealth nations have developed separate and equal nations with separate ‘Crowns’

· Even though we share the same Queen with the UK, it is now a ‘foreign power’

Element 6: Reach a Conclusion

Part 10A: Commonwealth-State Immunities

Element 1: The Issue

How far, if at all, can one level of the federation by its own laws bind or affect the other?

Element 2: Note on Application

· It is vitally important to identify if this is a Commonwealth law affecting State law, or if this is a State law affecting the Commonwealth: 

· If Commonwealth law affecting the State, the Commonwealth law must have a valid head of power first (because if there is no head of power supporting the Act, then there is no valid law to begin with)

Element 3: Express or Implied Immunity

In deciding whether you need to address the express or implied immunity you need to check whether the act purports to impose a tax on property of any kind of the Commonwealth or the State.  

If it is a tax then consider Express immunities – Part 10B (pg 124)

If not tax then consider Implied immunities – Part 10C (pg 126)

Part 10B: Express Immunities

Element 1: Relevant Provision

s114.  A state shall not, without the consent of the Parliament of the Commonwealth, raise or maintain any naval or military force, or impose any tax on property of any kind belonging to the Commonwealth, nor shall the Commonwealth impose any tax on property of any kind belonging to a State.

Element 2: What does Commonwealth or State mean for s 114

The meaning of Commonwealth and State was considered in State Bank of NSW. In that case the HC said that the notion of State and Commonwealth extended to agencies and instrumentalities even where these were not within the shield of the crown. The HC accepted that public bodies established for public purposes can fall with the concept of commonwealth or state.

Element 3: Reciprocal Immunity

This immunity is an express one that the Commonwealth has over State laws, and that States have over Commonwealth laws.

Element 4: Is there a tax on property?

In the Steel Rails Case the HC developed a narrow view of s 114 holding that a tax for the purposes of s 114 meant a tax for the ownership or holding of property.

In Steel Rails Case Mason, Deane and Gaudron JJ stated at 248 that ‘a tax on property for the purposes of s114 will exist if and only if it is imposed on a tax payer in reference to a relationship between the tax payer and the property and the relationship is such that it represents a tax on ownership or holding of property.’   The court also stated that to establish whether a tax was a transaction tax or a tax on property they said one must always look to the substance rather than the form.
In State Bank of NSW it was held that were a tax attaches to the use of property and that use is central to the concept of ownership that is enough to bring the tax within the ambit of s114.

A-G (NSW) v Collector of Customs (NSW) (Steel Rails case) (1908) 

Facts: 

· Customs tax issued by Commonwealth on all importations of steel rails

· NSW imported rails, and argued they should not be subject to the Commonwealth tax

Held: 

· A customs tax is not a tax in regards to s114 of the Constitution, as it doesn’t relate to property (per Griffith CJ, Barton, O’Connor, and Higgins JJ

· Therefore, the s114 exclusion doesn’t apply – therefore customs tax was required to be paid

If the tax falls within this category, the body passing the law (i.e. either the Commonwealth or State) will be restricted by s 114:

(i)
Sales Tax on Bank’s business form

Here the Commonwealth is imposing a sales tax on business forms that the bank manufactured for its own use. The same occurred In DCT v State Bank NSW. It was held in that case that to be a breach of s114 as the tax attached to the use which was central to the concept of ownership. The same will apply in the present situation.

(ii)
Capital gains tax from the sale of property

In this case the tax is a capital gains tax from the sale of Commonwealth/State property. In South Australia v Commonwealth (1992) the court found this type of tax was within s114 as the right to dispose of the relevant property is ‘a right central to the concept of ownership of property’. Therefore in the present case as the tax is on the sale of property, like in SA v Commonwealth s114 would operate.

South Australia v Commonwealth

· A Commonwealth income tax levied on the interest derived from the investments of a State instrumentality was not a tax on property within s 114

· However, the court held that an income tax levied by the Commonwealth upon capital gains derived by a State upon the sale of its property was a tax on property belonging to the State within s 114 and therefore invalid

· Majority said that the course of judicial decisions had confined the operation of s 114 so as only to protect the States (and the Commonwealth) against a tax imposed by reason of the ownership or holding of property 

· In this case it was said that the tax was on income rather than a tax on the ownership or holding of property

· On the other hand, the capital gains tax derived on the sale of the bank’s property was imposed by reason of the bank’s exercise of its right to dispose of the relevant property – ‘a right central to the concept of ownership of property’

Deputy Commissioner of Taxation v State Bank of NSW

· A Commonwealth sales tax imposed upon the sale value of goods manufactured by the State Bank of NSW for its own use was a tax on property belonging to a State and therefore invalid

· Majority said the sales tax was a tax on the use by the State of property belonging to the State

· Court also held that the State Bank of NSW, a statutory corporation established by the State Bank Act (NSW) was a State for the purposes of s 114

· Therefore, as the activities of the government were carried on not only through the departments of government but also through corporations, which are agencies or instrumentalities of government, those were all part of the functions of government for the purposes of interpreting s 114
If the tax falls within this category, the body passing the law (i.e. either Commonwealth or State) will not be restricted by s 114:

(i)
Customs Duty
This case is similar to the facts in Steel Rails case. In that case customs duty was levied by the Commonwealth on the importation by a state of steel rails.  The court concluded that this was not a tax on the property itself but a tax on the movement of goods.   In that case a customs duty on imports was held not to be a tax in the holding of property. The same would apply in the present situation.

(ii)
Tax on mere use

In SA v Commonwealth it was held not to be a tax on the holding of property as tax was on income rather than a tax on the ownership property. The same would apply in the current situation and therefore s 114 would not apply.

(iii)
Fringe Benefits

In this case the Commonwealth/State is taxing fringe benefits. A tax with regards to fringe benefits is not a tax on ownership or holding.  Rather it concerned benefits that employees had by virtue of their employment: 1st Fringe Benefits case. Therefore s114 would not apply here.

(iv)
Tax on Transaction

In the Steel Rails Case it was held that the movement of property is not the ownership or holding of property, it is a tax on importation and therefore a tax on the transaction itself.

Element 5: Reach a Conclusion

Part 10C: Implied Immunities

Element 1: Introduction

Implied immunities are those which are not in the Constitution but are implied by the High Court through the necessary reading of the Constitution and the nature of federation. Implied immunities limit the ability of one level of the federation to bind or affect the other.

Element 2: Pre-1920 Approach

Early High Court was receptive to the immunities reasoning and were influenced by the United States constitution. During this time two doctrines of immunity were developed.  However, Isaacs and Higgins JJ rejected these 2 doctrines. 

(1)
Implied immunity of instrumentalities

Governments were prevented from interfering with the activities of the other. This doctrine operated reciprocally (i.e. protected States from Commonwealth interference and protected Commonwealth from State interference). However, in practice, this doctrine was more likely to benefit the States because the Commonwealth could always legislate to prevent State interference and the Commonwealth law would prevail by virtue of s 109 of the Constitution. 

(2)
Implied prohibitions (reserved powers)

Certain powers are reserved to the States. Commonwealth powers should be interpreted narrowly so that they didn’t trespass into powers that were impliedly reserved for the States. This doctrine was clearly advantageous for the States and detrimental to Commonwealth laws.

Both the implied immunity of instrumentalities doctrine and the implied prohibitions doctrine were overturned in the Engineers case.

Element 3: The Engineer’s Case Approach

The High Court suggested that the Constitution is to be interpreted in the same way as any other statute, that is, with an emphasis on the literal meaning. 

The court laid down the principles of interpretation –

· Emphasis on text – Look at the text of the Constitution

· Literalism – The natural and plain meaning of the words should be used

· Ordinary rules of statutory interpretation – When interpreting the Constitution, the ordinary rules of statutory apply. However, this has been criticised on the basis that it is favourable to the Commonwealth (grants of Commonwealth power are to receive full effect). 

The court: 

· Expressed hostility towards broad federal implications – they didn’t like that express grants of Commonwealth power were given effect on the basis of federal implications. They stated that express terms should establish federalism and this power should not be limited by vague doctrines or implications of judges. 

· Emphasised that Australia has a system of responsible government and downplayed the importance of US precedents. 

· Noted the Commonwealth’s superior position as the Commonwealth represents the nation as a whole, including the States, while the States only represent a part of the nation. 

Another important feature of the case was that it placed the Commonwealth in a superior position to the states.  The case emphasized the importance of the Commonwealth in addressing national needs in the 1920’s.  The reserved powers doctrine was ‘exploded’ by this case.  However, note that there have been limited attempts to revive the implied immunity of instrumentalities (State Banking Case).

Therefore unless there is an express constitutional immunity such as s114 there will be no immunity from Commonwealth laws.

Post Engineers

Dixon J post Engineers case suggested that there may be some qualifications to the principle and possible immunities. He honour suggested a limit on state royal prerogative, however, this has been rejected by the modern High Court BLF case and affirmed in Tas Dams case.

Engineers Case

· WA and State instrumentality objected that the Commonwealth Conciliation and Arbitration Act could not apply to them as employees

· The Commonwealth tried to justify the laws by using the earlier reasoning (pre-1920 approach)

· The issue was whether the Commonwealth had the power to make laws binding on the State in respect of conciliation and arbitration

· The court held that the Commonwealth law could apply to the WA and State instrumentalities 

Element 4: Who is imposing laws on who?

It is necessary to decide who is seeking immunity.

· If it is a Commonwealth Law affecting the States – Continue to Element 5

· If it is a State Law affecting the Commonwealth – Continue to Element 6

Element 5: Implied Immunities of Commonwealth Laws affecting States

In this case the Commonwealth law is applying to the states there may be an implied immunity to protect the state here.


Dixon J in the suggested that Commonwealth laws would be invalid if they discriminated against the States or singled them out. This is often referred to as the 1st limb of State Banking Case.
The court in State Banking Case also prescribed that the Commonwealth could not threaten the very existence of the state or impede the capacity of the states to function as independent entities.  This was considered an ultimate safeguard (2nd limb of State Banking Case.)

Therefore the Commonwealth law will be invalid here if it is found to either:

· The law discriminates against them; OR 

· It interferes with or curtails the functions of government

Element 5A: Does the Commonwealth Act discriminate against the state

The general principle is that the States and their agencies are immune from Commonwealth laws which discriminate against them, or single them out for special burdens or disabilities.  This was first raised in Melbourne Corporation v Commonwealth (the State Banking Case).

In the State Banking Case, the Commonwealth passed a law that sought to rely on the banking power in 51(xiii).  The Act required that states would only bank with the Commonwealth Bank which was a Commonwealth instrumentality.  The States required the consent Commonwealth Treasurer before banking with private banks, and vice versa.  It was held in a 6:1 majority that the law was not applicable to the states (Individual Judgements see below).

The principle from the State Banking Case was affirmed in QEC v Commonwealth.  There it was held that that the principle against discrimination protects legislatures as well as executive governments.

In Austin v Commonwealth the Commonwealth attempted to extend the superannuation contributions ser charge that was applicable to high-income earners, however, fearing they would not be able to collect from state super or pension schemes because of s114, the Commonwealth imposed a law making state judges personally liable to pay the sir charge.  This was a special burden imposed on state judges as they were the only ones liable, all other high-income earners where not personally liable.  It was held in a 6:1 majority, Kirby J dissenting, that the Commonwealth law was invalid saying that there was impermissible discrimination present.

Finally in Victoria v Commonwealth (the Payroll Tax Case) the Commonwealth Payroll Tax Act imposed a tax of 2.5% on all wages paid or payable by an employer (this included the Crown in right of a State) The HC clearly accepted that there is no necessary immunity by the states from taxation.  That is to say that the Commonwealth may tax the states as long as no other constitution provision was breached.

Melbourne Corporation v Commonwealth (State Banking Case)

· This concerned a situation where the Commonwealth passed a law that sought to rely on the banking power vested in s 51(13)

· The Commonwealth wanted to require that states would only bank with the Commonwealth Bank which was at the time a commonwealth instrumentality

· This meant that the States required the consent of the Commonwealth Treasurer before banking with private banks, however, the law was passed so as to say no private bank shall do any business with any state unless they had the written consent of the Federal Treasurer

The court said in a 6:1 majority that the law was not applicable to the states

· Latham CJ with whom Williams J agreed, said that this Commonwealth law was not a law with respect to banking it was a law with respect to state functions. However this is not consistent with multiple characterisations.  

· Rich J held that the Commonwealth could not pass a law that would prevent or impede state agencies carrying out the normal and essential functions of government.   - criticised because the ‘normal functions of government’ are difficult to define.

· Stark J said ‘that neither the federal or state governments could destroy the other nor curtain in any substantial manner the exercise of its powers.  This will obviously interfere with the operation of states powers.’

· Dixon J confined his judgment to a discrimination principle saying ‘Commonwealth laws may not discriminate against the states in the sense of singling them out or special burdening or disabilities’.  This is a limited doctrine that only applies to Commonwealth powers that discriminate.  However, some of the Commonwealth constitution provisions tend to suggest that the Commonwealth may discriminate against certain states (power to acquire property s51(xxxi), acquisition of state railways in s51xxxiii and the defence power.)

QEC v Commonwealth

· A Commonwealth Electricity Act was aimed at electricity authorities of Queensland which were agencies of the State

· The Act singled out these agencies for special treatment by the Australian Conciliation and Arbitration Commission in regard to the settlement of an interstate industrial dispute

· The court invalidated the Electricity Act on the basis that it discriminated between the States

· The court said that the principle against discrimination protects legislatures as well as executive govts

· The court accepted that the doctrine will apply to individual States or to the States as a whole

· Deane J pointed out that a law can be general on its face and nonetheless still be discriminatory (look to substance of the law). However, in most instances, if a law is general then it won’t be discriminatory.

· Mason J said that a Commonwealth law that deprives a State of a benefit enjoyed by others would not be a discriminatory law

· The court also pointed out that just because a law imposed a more onerous burden on the States didn’t mean that it was prejudicial – the law must be an onerous on one particular State

Austin v Commonwealth

· The Commonwealth Parliament attempted to extend the superannuation contributions surcharge that was applicable to high income earners

· The Commonwealth tried to extend it to the pension entitlements of State judges

· Fearing that it might not be able to collect the surcharge from State superannuation or pension schemes because of s 114, the Commonwealth imposed a law making State judges personally liable to pay the surcharge

· This was a special burden imposed on State judges as they were the only high income earners who were personally liable (the requirement was not placed on other high income earners)

· The High Court in a 6:1 majority (Kirby J dissenting) held that the Commonwealth law was invalid because there was impermissible discrimination present

· However, Gaudron, Gummow and Hayne JJ (Kirby agreeing) denied that discrimination was a separate immunity. They thought that discrimination alone was not enough but relevant in establishing a wider immunity principle, and this is generally known as the second limb of the State Banking Case

· Gleeson and McHugh JJ did accept a separate discrimination rule. They questioned the point in hiding the rule under another doctrine as it would only cause more confusion

Victoria v Commonwealth (the Payroll Tax Case)

· The Commonwealth Payroll Tax Act imposed a tax of 2.5% on all wages paid or payable by an employer (this included the Crown in right of a State)

· The State of Victoria argued that it was beyond the power of the Commonwealth to levy a tax on wages paid or payable by the State to its employees or to enact that the State should pay tax to the Commonwealth on those wages and that this Act was invalid

· The High Court clearly accepted that there is no necessary immunity by the States from taxation; that is to say that the Commonwealth may tax the states as long as no other Constitutional provision was breached

Element 5B: Does the Commonwealth Act destroy or restrain existence and capacity of state function?

In QEC v Commonwealth. Mason J stated at 217 that the states and their agencies are immune from Commonwealth laws, even of general application, which “operate to destroy or curtail the continued existence of the states or their capacity to function as governments”.

In the State Banking Case the court prescribed through the second limb of this case that the Commonwealth could not threaten the very existence of the State or impede the capacity of the states to function as independent entities.  This was considered an ultimate safeguard.

The second limb of the State Banking Case was applied in Re Australian Education Union; Ex parte Victoria (the Public Service Case).  In that case the Vict Govt replaced its compulsory industrial arbitration with individual employment agreements and applied this to its own public servants.  The power of the Commonwealth was challenged under 51(xxxv) as to whether it could authorize the industrial relations commission to bind the state in terms of one its awards for employees.  

It was held that this principle limited the arbitration power in a number of respects saying that it was critical to the States’ capacity to function as a government that it had the right to determine the number and identity of its employees, their term of employment or their dismissal on redundancy grounds.  The court further held that a Commonwealth award could not determine the terms and conditions of office holders at the higher levels of State government.

The decision was also followed in Austin v Commonwealth where the majority found here that the ser charge on state judges infringed the second limb of the State Banking Case.  They held that the discriminatory treatment of judges was impermissible because it interfered with arrangements made by the states for the remuneration of their judges and this affected the state’s ability to attract and retain judges, thus affecting an essential constitutional function.

Possible limit of s 106: In the State Banking Case, Dixon J also suggested that there may be a separate immunity for State powers in s 106 (which provides that the States shall continue until altered in accordance with the State Constitution). However, it was held by the majority in the State Banking Case that there will be no other implied federal limits on Commonwealth power.

Element 6: Implied Immunities of State Laws affecting the Commonwealth

Engineers Case lay down a general reciprocal rule that State Acts would bind the Commonwealth and Commonwealth acts would bind the States subject to the constitution.  However, note that the Commonwealth is still able to protect itself by virtue of s 109 (Commonwealth law prevails over State law in the case of an inconsistency).

This idea was explored in a number of early cases including Pirrie, West and Uther.
Pirrie v McFarlane
In this case a member of the Commonwealth Air Force was subject to state law relating to drivers licenses when driving a motor vehicle in the course of his duties.

West v The Commission of Taxation

In this case the superannuation pension of a federal public servant was subject to taxation under NSW income tax legislation.

Uther v The Federal Commissioner of Taxation

Here the High Court upheld the power of a state to affect the Commonwealths prerogative right to priority in the payment of debt in the winding up of a company.

The Principle was extended in Uther v FCT where held that the state could affect the Commonwealth’s prerogative.  However this has been overruled in Cigmatic
In dissented in Uther Dixon J suggested that because the Commonwealth had a superior position in the federal system and the fact that the states had no express power in relation to the Commonwealth that the Commonwealth was immune from state laws. His honour further suggested that though not bound by state laws; state laws could affect the Commonwealth.

There appears now to be three exceptions to the general rule that the states can bind the Commonwealth:

· Taxation of the Commonwealth
· Royal prerogative
· General immunity

a)
Taxation

In this case it is necessary to consider if the Commonwealth is immune from the state imposed tax.

In Essendon Corporation Dixon J regarded the Commonwealth immune from state taxation laws. His honour view was accepted in ACSC v O’Reilly. In that case the Court held that the Commonwealth could exempt its instrumentalities from state taxation to the extent that state taxation may apply.  It was also suggested that the Commonwealth may waive its immunity.

It is also necessary to investigate Dixon’s J general immunity principle, as this was confirmed in Cigamatic.
Australian Coastal Shipping Commission v O’Reilly

· The issue was whether the Australian Coastal Shipping Commission was liable to pay stamp duty on receipts issued by it in Victoria, as imposed by the Victorian Stamps Act

· It was held that the Commission was not an instrumentality of the Crown so it had no special immunity from State legislation

· However, the court said the Commonwealth is immune from State taxation laws and may exempt its agencies and instrumentalities by virtue of s 109 (provided that the exemption is incidental to a head of power)

· The court also suggested that the Commonwealth may also waive its immunity

b)
Royal Prerogative

In this case it is necessary to consider if the Commonwealth is immune from the state law affecting the Commonwealth’s royal prerogative.

In Uther v FCT it was held that the state could affect the Commonwealth’s prerogative.  However this was overruled in Cigamatic. This case also confirmed Dixon’s J general immunity principle, that the Commonwealth had a broad immunity, including laws regarding Tax.

Therefore the state law would not bind the Commonwealth royal prerogative.  It is also necessary to investigate Dixon’s J general immunity principle, as this was confirmed in Cigmatic.

c)
General Immunity

Cigamatic seems to develop the general immunity theory further & suggest a more general immunity from State laws.

However this principle from Cigamatic was explained in the DHA Case.

In this case the Defence Housing Authority (DHA) sought to prohibit the owner of premises from proceeding with an application before the NSW residency tribunal.  

The majority interpreted Cigamatic narrowly and drew a distinction between the executive capacity of the Commonwealth and the exercise of that capacity.  The idea was that the state could not modify or impair these Commonwealth capacities; however, the state can pass a law that can regulate the exercise of those capacities. 

Therefore it is necessary to determine whether the state law here is modifying or impairing Commonwealth capacity or simply regulating the exercise of the capacity.

Commonwealth v Cigamatic

· The Supreme Court of NSW ordered that Cigamatic Pty Ltd to be wound up and its assets be distributed among its creditors according to the order of priority specified under the Companies Act

· The Commonwealth claimed to be a creditor, in particular that it owed the government money under the Sales Tax Assessment Act and under the Post and Telegraph Act

· The Commonwealth brought an action seeking a declaration that it was entitled to priority

· Cigamatic Pty Ltd demurred the Commonwealth’s claim, saying that the Commonwealth was bound by the Companies Act

· The court held that the Commonwealth royal prerogative is immune from State law

· Therefore, the Commonwealth was given priority to Cigamatic’s assets above the other creditors

DHA Case

· The Defence Housing Authority (DHA) sought to prohibit the owner of premises from proceeding with an application to inspect the premises before the NSW residency tribunal

· The question was whether the Residential Tenancies Tribunal of NSW had applied to the DHA (Commonwealth body)

· The court had to consider how far the Commonwealth was immune from State laws. To do this they ‘explained’ Commonwealth v Cigamatic and moved away from the broad immunity principle established by Dixon J

· The majority drew a distinction between the executive capacities (i.e. rights, powers and privileges) of the Commonwealth on one hand and the exercise of those capacities on the other

· State laws cannot modify or impair the Commonwealth executive capacities (i.e. rights, powers and privileges and immunities comprised in the “executive power of the Commonwealth” under s 61 of the Constitution

· But State laws can affect the exercise of those executive capacities – State laws of general application can affect or regulate the activities that the Commonwealth chooses to engage in with regard to those capacities

· If the relationship between the Commonwealth and its subject is one of privilege or immunities (i.e. based on prerogative or immunities under s 61) the States cannot alter it

· If the relationship is one of equality (e.g. contract entered into between Commonwealth and State) then the States can pass general laws which can bind the Commonwealth. However, if the State law discriminated against the Commonwealth, the relationship of equality would be affected and the law would be invalid.

· McHugh and Gummow JJ rejected this approach on the grounds that the distinction is uncertain

Submission to State Law:

Section 64 of the Judiciary Act provided that in any suit to which the Commonwealth is a party, the rights of the party shall as nearly as possible be the same as in a suit between subject and subject. It has been held that by virtue of this section, the Commonwealth submitted itself to certain State law; Maguire v Simpson.

Maguire v Simpson

· The Commonwealth Trading Bank tried to recover a debt from a fund which represented the debtor’s assets

· Other creditors objected that the claim was barred by virtue of the NSW Limitations Act

· The Commonwealth Bank argued that it was immune from the NSW Act

· The court held that the Commonwealth Bank was an agent of the Commonwealth and was entitled to its immunities

· The court assumed that amongst those immunities was immunity from State legislation

· However, the court pointed out that s 64 of the Judiciary Act were directly relevant to the Commonwealth Bank’s attempt to recover the debt because the proceedings where the recovery was sought were a ‘suit to which the Commonwealth was a party’

· The majority held that s 64 referred to substantive law and procedural law and ensured that whenever the Commonwealth was a party to a suit, its substantive rights were to be settled as if it were a private litigant

· In this case, this meant that the Commonwealth Bank’s action was barred by the s 14 of the Limitations Act (procedural restriction) and its cause of action was destroyed by s 63 of the Limitations Act (substantive)

· Note that s 64 can easily be repealed by the Commonwealth

Element 7: Reach a Conclusion

Part 11A: Express Federal Guarantees

Part 11B: Acquisition of Property on Just Terms

Element 1: Relevant provision

s 51 – The Parliament shall, subject to this Constitution, have power to make laws for the peace, order and good government of the Commonwealth with respect to: 

(xxxi) The acquisition of property on just terms from any State or person for any purpose in respect of which the Parliament has power to make laws
Element 2: Introduction

This head of power infers a general power for acquiring property and it also extracts the power to acquire from the other heads to make a protective condition of ‘just terms’ is effective. 

In the absence of 51(31), each other paragraph would contain an implied grant to acquire for the relevant purpose, but allowing the Commonwealth to rely on another one would avoid the qualification, so this may be seen as the sole source of power for compulsory acquisition; Blakely, Schmidt.

However this s51(31) is not free standing power, and therefore any acquisition  must be for the purposes of another head of power:  Magennis.

The issue here is whether or not the acquisition has been made on just terms.

This restriction does not apply to State Parliaments; Durham Holdings

Traditionally, it has been held that the ‘just terms’ acquisition power does not apply to laws made with respect to territories under s122; Teori Tau. However acquisition of property with respect to territories is not settled as three judges voiced a willingness to overrule Teori Tau in Newcrest.

A-G v Schmidt

Facts:

· The Commonwealth was confiscating all opposition equipment of captured soldiers during war time

Held:

· This acquisition is covered under the defence power 

· Because of this there is no need for ‘just terms’

· The general rule became if there is another head of power and it falls within the core of that power then there is no need for the Commonwealth to offer just terms

Element 3: Does it involve property?
The concept of ‘property’ is interpreted broadly and liberally; Clunies-Ross v Commonwealth.  In Dalziel the court said it extends to any interest in property, tangible or intangible and every species of valuable right and interest. Furthermore in the Bank Nationalisation Case it was held that the section extends to anomalous and anomalous interests and should be given a full and flexible operation. Therefore there is no need for a recognisable estate or interest. The width of the definition is highlighted by the decision in Georgiadis where the extinguishment of vested causes of action at law has held to be property.

However the width of the notion of property has been criticised by 

· Brennen CJ, Toohey and Dawson in Peverill
· Toohey and Dawson in Mutual Pools and

· Toohey and Dawson dissenting in Georgiadis
Some established definitions of property include:

· Land; Blakeley and Jones
· “Any tangible or intangible thing which the law protects under the name of property”, eg the license to use land to run a car park in; Dalziel
· Innominate or anomalous interests”; Bank of NSW v Commonwealth (The Banking Case)
· Choses in action, e.g. right of action, at least to enforce common law rights; Georgiadis v Australian Overseas Telecommunications Commission
· Intellectual property rights

· Mining leases; Newcrest Mining c.f. Commonwealth v WMC Ltd
· Statutory rights; Health Insurance Commission v Peverill
Minister of State for the Army v Dalziel

· The Minister took possession of land of the def. under National Security Regulations

· The def was a tenant from week to week of the land who had a license to run a car park

· The legal owner of the property was compensate on just terms but D received no compensation

· The question to be determined was whether the acquisition of a leasehold interest amounted to an acquisition of property and therefore came within the operation of s.51(xxxi)

· The High Court held that Commonwealth regulations authorising the Commonwealth government to enter into possession of privately owned land for an indefinite period did constitute an acquisition of property within s 51(xxxi)

· ‘Property’ signified any tangible or intangible thing which the law protected under the name of property

· Therefore according to McTiernan J “the acquisition of the possession of land is an instance of the acquisition of property”

· Rich J – Possession is the most characteristic and essential rights of a right to property (especially where the property is tangible)

Bank of NSW v Commonwealth (The Banking Case)

· The Banking Act 1947 enabled the Commonwealth Bank (agent for Federal Govt) to acquire the business of all private banks in Australia

· The Federal Govt contemplated 3 methods to achieve this end – 

· The Commonwealth Bank was authorised to buy shares in the private bank

· The Federal Treasurer given the power to direct that shares in private banks be vested in Commonwealth

· Gave itself power to nominate new boards of directors to the banks with full power to run the bank

· Legislation was challenged on a number of grounds, including that the provisions relating to removal of the private bank directors constituted a compulsory acquisition of property on other than just terms

· Held that this was an acquisition of a proprietary right since a proprietary interest is characterised by the capacity to exercise real and effective control over the property concerned

· Held to be an acquisition of directors’ and overseas shareholders “innominate” interests without just terms

Georgiadis v Australian & Overseas Telecommunications Commission

· Majority of the High Court held that Commonwealth legislation extinguishing an injured worker’s common law right to sue his employer (a Commonwealth authority – Telecom) for damages effected an acquisition of property

· The legislation was invalid because it did not provide ‘just terms’

· Position affirmed in Mewett

Health Insurance Commission v Peverill

· Held that the Commonwealth Parliament could legislate to reduce retrospectively the amount of Medicare benefits payable, under s 20 of the Health Insurance Act, to a pathologist for the provision of medical services

· The majority of the court regarded the pathologists right of payment of benefits as a form of property, BUT the legislation reducing the pathologists entitlements was not caught by s 51(xxxi) in this case because the right created by the Health Insurance Act was a right inherently susceptible to variation
Element 4: Has the property been ‘acquired’?
Assuming the subject matter is considered to be property for s51(31) it must also have been ‘acquired’ by someone and for a Commonwealth purpose. The courts have traditionally taken a broad interpretation of acquired. However the acquisition to come within the scope of s51(31) must be compulsory not voluntary: Poulton

a) 
Compulsory Acquisition

· The acquisition must be compulsory – acquisition by the method of requisition and not by the method of agreement; John Cooke & Co Pty Ltd v Commonwealth
· Where the Commonwealth acquires property through negotiation and agreement, it is assumed that the terms agreed are ‘just terms’; Trade Practises Commission v Tooth & Co Ltd
· Entry by the Commonwealth into exclusive possession of land is an acquisition; Dalziel’s Case
b) 
Acquisition for Commonwealth, not by the Commonwealth

In Magennis it was held that it didn’t need to be the actual Commonwealth acquiring the property, just as long as it was for a Commonwealth purpose. However the operation of s51(31) can be circumvented by simply making a deal rather than by making a law; Pye.  

Furthermore an acquisition will not occur when the law is directed to a genuine resolution of competing claims of property; Mutual Pools No 2 and Nintendo Co Ltd v Centronics Systems Pty Ltd. 

It can also apply to State government acquisition authorised by a Commonwealth law; Magennis v Commonwealth and can apply when transferring property from one person to another; Trade Practices Commission v Tooth & Co Ltd
PJ Magennis Pty Ltd v Commonwealth 

· Majority of the High Court held that the War Service Land Settlement Agreements Act was a law with respect to the acquisition of property, but it was invalid because it did not provide ‘just terms’

· The Commonwealth wished to acquire the land on somewhat less than just terms

· By way of an Appropriation Act the Commonwealth advanced money to the State and stipulated that the States were to pay less than market value for the property

· The Act approved an agreement made between the Commonwealth and NSW government under which the NSW government was to acquire the land (for distribution to discharged members of the defence forces)

· This acquisition was valid because it referred to a State law (however, the Act was held invalid because the property was not acquired on ‘just terms’)

Trade Practises Commission v Tooth & Co Ltd 

· A provision of the TPA prohibited a corporation which was the lessor of land from refusing to renew a lease of that land for the reason that the lessee was doing business with a competitor of the corporation

· Held (Barwick, Mason and Aickin JJ) “it provided a means whereby the lessee or tenant may acquire an interest in land by requesting a renewal of the existing lease, a request the owner may not lawfully refuse”

· Gibbs J – a Commonwealth law providing for acquisition by a person other than the Commonwealth would fall within s 51(xxxi).

Mutual Pools No 2

· Here the HC held that the Commonwealth parliament could legislate so as to limit the rights of a manufacturer to recover from the Commonwealth moneys paid by the manufacturer by way of unconstitutional tax

· The legislation was supported by s 51 (ii) of the Constitution and did not contravene s 51(xxxi)

· Therefore the HC recognises that certain Commonwealth legislative powers permit interference with property interests independently of the protection guaranteed by s 51(xxxi)

Nintendo Co Ltd v Centronics Systems Pty Ltd 

· Centronics had been making Nintendo chips under loophole in the law – copying and burning the chip manufactured and designed by Nintendo

· Burning from a chip wasn’t protected by any copyright or intellectual property etc laws

· The legislation was giving designers of chips embedding program copyright in them and those who had stock in chips some time to dispose of them before it became illegal. 

· Centronics Systems was caught still owning to sell and keep the chips

· High Court said there is a genuine dispute about how far intellectual property goes and there is a bona fide attempt to resolve competing claims and not allowing Nintendo to acquire property of Centronics

· Here the Circuit Layout Act which created a right in the designer of an electronic circuit to restrain the use of that electric circuit by others was not a law for the acquisition of property of those whose use of the circuit was affected by the Act

· The legislation was a ‘law for the adjustment and regulation of the competing claims, rights and liabilities of the designers or first makers of original circuit layouts and those who benefit from the work’, and was therefore beyond the reach of s 51(xxxi)

c) 
Restrictions on the use of property

(i)
Interference with physical right by prohibition

In Newcrest Mining a prohibition was placed over mineral recovery by the extension of a national park. Though the mining grants weren’t extinguished the court held that there was effective sterilisation of the interest and therefore acquisition.

(ii)
Time limit placed on acquisition

In Smith it was held that extinguishment not taking effect for 6 months was still an acquisition, it was just a matter of degree. 

There may also be an issue surrounding the compulsory requirement. In Smith McHugh and Hayne JJ, in dissent held that there was no acquisition in this case because there was no compulsion as 6 months was given.

(iii)
Prohibition placed on mining company

Similar to the cases of Newcrest and WMC Resources. In Newcrest a prohibition was placed over mineral recovery by the extension of a national park, it was held that the extinguishment sterilised the right to mine and the Commonwealth was getting an advantage through the required land. This can be contrasted with the decision in WMC Resources where the extinguishment of off-shore mining exploration leases was held to give no one an advantage.

Newcrest Mining

· Newcrest Mining had a mining lease in NT which the Commonwealth cancelled by legislation as a clamp down on uranium mining and exploration in NT

· The Commonwealth left open in act that compensation would be payable if possible 

· Held the Commonwealth has the overriding ownership of the land – the Commonwealth has increased its rights and it has acquired property and has to compensate on just terms

Commonwealth v WMC Ltd

· Mineral rights under land were compensable because they were a recognised proprietary right, even though granted under statute, but petroleum exploration rights at sea were not compensable because they only existed under statute

· Extinguishing the rights attached to a permit to explore for petroleum in the Timor Sea effected an acquisition of the property represented by the licence holder’s interests

· Black CJ – the extinguishment of the rights and of the correlative obligations of the Commonwealth produced identifiable benefits for the Commonwealth

· The Commonwealth was free to deal with the Timor Sea unencumbered by the licence holder

d) 
Tax, penalties and forfeiture – not acquisition

· The imposition of a penalty or the seizure of property as a sanction for a breach of the law will not be caught by s 51(xxxi); Re DPP; Ex Parte Lawler
· Acquisitions do not apply to taxation, penalty, forfeiture or laws.

Re DPP; Ex parte Lawler

· Commonwealth legislation authorising the forfeiture of a ship used for illegal fishing was a law with respect to fisheries in Australian waters was held to be supported by s 51(x) and not an acquisition of property under s 51(xxxi)

Theophanous v Commonwealth

· Prosecuted for corruption in dealing with migrant’s visa applications and misusing office of Parliament by charging money for visa upgrades.

· There are Commonwealth provisions – superannuation legislation – providing that if convicted of an offence then you forfeit your superannuation earned as a Member of Parliament

· He forfeited superannuation as well as his wife’s
· Not an acquisition to which s 51(31) applies

f) 
An impairment

For an impairment to amount to an acquisition the impairment must amount to effective serialisation of the right: Newcrest. Furthermore in Mutual Pools it was held that to be acquired someone must get a benefit or advantage.

g) 
Retrospectivity

A retrospective alteration of entitlements under a statutory scheme which provides benefits from public funds will not amount to an acquisition of property or purposes of s 51 (xxxi). Such statutory entitlements are inherently susceptible to variation.  See Health Insurance Commission v Peverill
Element 5: Is the acquisition on just terms?
· A law for the acquisition of property not on just terms is not within the head of power and therefore is invalid; Banking Case and Newcrest Mining
· Where the Commonwealth has inadvertently omitted to spell out just terms, the court may validate the acquisitive law by reading in payment on just terms; Minister of State for the Army v Dalziel
· If the Commonwealth manifests an intention not to pay on just terms then it appears that the court will not read in just terms and the law will be invalid; Grace Bros, Bank of NSW
Grace Bros v Commonwealth

· As the acquisition was made under a statute, the court upheld the rules of acquisition even though there was a perceived injustice

· The Lands Acquisition Act states that compensation must be calculated as its market value prior to the date of the announcement of the acquisition

· In this case the land had increased in price since the notice of the acquisition

· Held that the method for assessing the compensation was fair (in the fact that it was standardized and placed in legislation) even though in this case it was unjust to Grace Bro’s

· Comes from the idea that the Court will look at the process and the method and the not the result stemming from the acquisition

Element 5A: Assessment of Just Terms
· The underlying principle is that the terms provided should reflect the properties market value and if there is no market - the price that would be agreed on by a willing but not anxious vendor and a willing but not anxious purchaser; Nelungaloo v Commonwealth
· However, not just concerned with justness to previous owner but also to the community – so some measures to protect public fund from exploitation are allowed; Grace Bros
· The assessment of just terms includes rules of natural justice, so the assessing body cannot represent the Commonwealth alone; Nelungaloo v Commonwealth, and can’t make an assessment with a hearing; Apple and Pear Board v Tonking
· Loss of profits may be relevant to justness; Re Fish Steam Laundry
· The court has discretion to award interest from date of acquisition to payment as part of the compensation; Australian Apple and Pear Marketing Board v Tonking
· Damages and costs do not form part of just terms; Banking Case
· The requirements of natural justice may mean in an individual case, that a peculiar value of the property should be taken into a/c when determining just terms; Johnson Fear & Kingham v Commonwealth
Johnston Fear & Kingham v Commonwealth

· It was held that the compulsory acquisition by the Commonwealth of a three-colour offset press electric printing machine would require more than the mere payment of the price of the goods

· In the case of goods a person uses in their business, such a price might fall below fair compensation if the machine could not be replaced without long delay

· Therefore pmt for the price of the goods would not be on just terms
Element 5B: Exceptions to Just Terms - Commonwealth
In Grace Brothers it was stated that ‘just terms’ refers to a true attempt to provide a ‘fair and just standard’.  Furthermore it was also stated that the legislature should be given some room to move. Grace Brothers also states that this must be assessed with regard to the interests of the public and the interests of the government: 

In Georgiadis Brennan J thought that the public interest was not relevant, this seems to be supported by Gleeson CJ, Kirby and Callinan JJ in Smith.  

However the Commonwealth will not be required to provide just terms if it can establish an exception.

Traditionally the following areas that are not subject to just terms are:

· Taxes 

· Bankrupts property to pay creditors; Schmit
· A forfeiture of prohibited goods; Burton
· Monetary penalties; Mutual Pools
· For statutory rights and general law rights discuss; Peverill
In this case none of the property falls inside a traditional head. However it may be possible to argue that this is still an exception to the general requirement of just terms.

The case law in this are substantial considers a ‘general type’ exception. It has been applied in Nintendo, and Mutual Pools and most recently in Airservices.

The exception is based on the interaction of the acquisition head with the operation of the head justifying the acquiring law. Dean and Gaudron JJ considered the justification in detail for this general exception in Mutual Pools. However since that time the area has been re-examined in Airservices. There are 3 lines of reasons as to when an acquisition will be an exception to just terms. It is necessary to consider each of these approaches in the present case.

Gleason CJ and Kirby J in Airservice state that where the acquisition is a necessary or characteristic feature of the means of achieving an objective within power, not being solely or chiefly an acquisition of property there will be an exception. In Airservices Gleason CJ and Kirby J held that the lien was an exception as it was the only way of securing the levy. 

McHugh J in Airservice reasoned the exception based on whether the notion of compensation is irrelevant or incongruent?  His honour came to the conclusion in that case that the compensation was incongruous as it defeated the whole purpose of the levy. 

Gummow and Hayne JJ based their reasoning on whether the acquisition was concerned with the adjustment of competing claims? Their honour came to the conclusion that the acquisition was adjusting the competing claims.

All these view possess internal logical reasoning problems

Commentators have suggested that this is an overly complex area of law and that there are also logical problems with the reasoning of the judges in Air Services. This is always a difficult area of law because it cuts across traditional political lines of thought and because property is becoming more and more difficult to define in its importance.

Element 6: From any State or person
The Commonwealth cannot only acquire from ordinary people and companies – it can also compulsorily acquire from the States.

Element 7: For any purpose in respect of which the parliament has the power to pass laws
· The acquisition must be for “some purpose in respect of which the Parliament has power to make laws”

· In effect every acquisition must be based on 2 heads of power – para (xxxi) itself plus one other; PJ Magennis Pty Ltd
· The purpose must be consistent with the “carrying out or furthering a purpose comprised in some other legislative power”; Schmidt
· The Government is required to state the purpose for which the land is to be acquired (Lands Acquisition Act) in effect, unchallengable; Blakeley
· The purpose must be for an active or passive use, and not merely to deprive the current owner of the property. Possibly only valid where acquired for an actual use, not just to deprive current owner; Clunies Ross
Element 8: Reach a conclusion
Part 11C: Freedom of Interstate “Intercourse”

Element 1: Relevant Provision
s92. On the imposition of Uniform Duties of Customs, trade, commerce and Intercourse among States, whether by means of internal carriage or ocean navigation shall be absolutely free.

Element 2: What is intercourse?

The meaning of intercourse at least covers physical movement and communication. This has been demonstrated in Smithers  and Gratwick.

Note that this is NOT a guarantee of free movement anywhere in Australia; R v Smithers; Ex parte Benson
R v Smithers; Ex parte Benson

· A NSW Law made it a criminal offence for persons convicted and sentenced to a term of imprisonment of one year or longer to enter within 3yrs after completing their term of imprisonment

· Benson was charged with the offence upon entering NSW 3 weeks after his release from a Victorian Prison where he had served 10 months for vagrancy

· HC held that NSW could not prevent through the Influx of Criminals Prevention Act persons resident in another State entering NSW within 3 years of completing a sentence of imprisonment.

· Isaacs J – Borders of the States were not to operate as barriers to free movement in the Commonwealth

· The Act was held invalid

Gratwick v Johnson  

· The High Court considered the constitutional validity of an order made under defence regulations which prohibited interstate travel without a permit granted by a federal agency

· Johnson was refused a permit on the grounds that her reasons for travel were insufficient, yet travelled to Perth from Sydney without a permit to visit her fiancé

· High Court concluded that a Commonwealth law prohibiting unauthorised rail travel from one State to another infringed the absolute freedom of interstate intercourse guaranteed by s 92 

· “The government cannot impose a barrier to such transit access simply because it is interstate”

· The defence power is subject to s 92

· Like in R v Smithers, while civilian travel might well be within the defence power, a regulation which is simply based on the “interstateness” of the journeys it assumes to control, is bad (Dixon J)

· As Starke observed – “the people of Australia are free to pass to and fro among the States without burden, or hindrance of restriction”

Element 3: Scope of the s 92 power
In Cole v Whitfield the court noted that freedom of intercourse given under s92 may have a wider scope than the freedom of trade and commerce. The suggestion is that there is little room for dilution of this freedom for reasons of public interest and that discrimination in a protectionist sense was not required.  However this was left open to some qualifications.

In Nationwide News Brennan J considered s92 in terms of ideas. His honour held that ideas cannot move but the expression of them can and this can attract s92 protection.  Furthermore, he found that discrimination is not needed for a breach of this second limb.

Brennan J also offered a framework to go by when assessing a law, which attempts to burden interstate movement.

1. A law enacted chiefly for the purpose of burdening interstate movement is primia facie bad. The purpose of the law can be found by looking to the laws purpose or effect

2. A law for some other purpose that imposes an incidental burden is ok provided that the law is appropriate and adapted to that other purpose.  

Brennan J also stated that an exception was where the law was protecting the state from injury.

In ACTV Dawson J also took a similar approach to Brennan J but used the language of objects rather than purpose and talked about appropriateness and proportionality of the law. Secondly, also seemed to view the exceptions as being caught within the framework in limb 1.

In the AMS case the court interpreted the same wording of s92.

The mother wanted to move the child from Perth to Darwin and the father objected. The father obtained an order under WA Family Law legislation to prevent the move. Gleeson CJ, McHugh and Gummow JJ noted that the relevant act and order didn’t expressly prohibit interstate movement, it merely stated that the mother may not change address. But it did hinder interstate movement in its operation. They said the question then becomes whether the impediment was greater than reasonably required to achieve the objectives of the WA Act.  
Part 11D: Prohibition on Discrimination or Preference

Element 1: Relevant Provisions
51(ii) the Commonwealth shall have power to make tax so not as to discriminate between states and parts of states.  

99 the Commonwealth shall not by any regulation of trade, commerce or revenue give preference to one state or any part of thereof over any other state or part thereof.
Element 2: Scope of the Power

· Section 51(ii) prohibits ‘discrimination’ between the States in respect of taxation

· Section 99 has been held that it only applies to laws made under the T&C power and the Taxation power and only extends to laws regarding trade, commerce or revenue power: Morgan; Tas Dams.
A discrimination means a lack of uniformity; a difference in legal standards. A preference must be tangible AND definite.

To establish that s.99 has been contravened, 3 things must be established:

· the impugned Commonwealth law or regulation is one of trade, commerce or revenue Crowe v. Commonwealth 

· that there is a preference

· the preference is given to one State or any part of it over another State or any part of it.

A law will discriminate or give preference when it provides a different rule for different parts of Australia

In Elliot Latham J points out preference necessarily involves discrimination therefore where there is a s51(ii) problem there is likely to be a s99 problem, however, where there is a

The form of the legislation is critical to determining whether it gave preference or discriminated

· A law which contains a uniform rule, but the operation and effect differ because of conditions within a State, the law will be valid – because it is non-discriminative on its face (even if in practice it produces different outcomes); Colonial Sugar Refining Co v Irving
· A that is discriminatory on its face will be invalid; James v Commonwealth; Cameron v FCT
James v Commonwealth

· Dried Fruits Act (Commonwealth) set up a licensing system for the interstate trade in dried fruits

· Part of an attempt to rationalise the dried fruit industry in which supply considerably exceeded demand 

· A grower was forbidden to deliver his or her dried fruit for interstate carriage except under a licence issued by a prescribed authority in the grower’s State

· Licensing authorities were prescribed for NSW, SA, VIC and WA – only states where dried fruit were produced in commercial quantities

· The Court held that this law was invalid as it gave a preference to the four States because a grower in Qld or TAS could not obtain a license and therefore unable to deliver his or her dried fruit interstate according to the Act

· What was critical was the legal form of the legislation – On its face the legislation gave preference to one State over another

Cameron v Federal Commissioner of Taxation 

· Commonwealth tax income regulations prescribed the value to be assigned to livestock in different States of Australia when calculating the profit made on the sale of that stock

· The values assigned differed between the States

· Held to be invalid

· “The simple fact is that they are different, and those different legal standards being applied simply because the subject of taxation finds itself in one State or the other there arises the discrimination by law between States which is forbidden”

Colonial Sugar Refining Co v Irving 

· The Excise Tariff Act exempted from duties of excise, goods on which customs or excise duties had been paid under State legislation before 8 October 1901

· The Privy Council held the provision to be valid

· The rule laid down by the Act is a general one, applicable to all states alike

· The fact that it operates unequally arises not from anything done by the Parliament, but from inequality of the duties imposed by the States themselves
Conroy v Carter 

· The Poultry Industry Levy Collection Act established processes for the collection of a special tax from poultry farmers

· The Act provided that the Commonwealth might make an arrangement with a State for that State’s Egg Board to collect the levy in the State on behalf of the Commonwealth

· s 6(1) provided that where such an arrangement was made, the State authority could deduct the amount of the levy from any money which the state authority owed to a poultry farmer

· The High Court was split (3:3) on whether this was a merely a product of different circumstances (in which case the law would be valid) or of a different rule (the law would be invalid)

· Menzies J, Barwick CJ and McTiernann J – s 6(1) exposed poultry farmers in a State where an arrangement had been made to a particular disadvantage at law to which a person in respect of hens kept in a State which had no arrangement with the Commonwealth is not exposed

· The differentiation amounts to unlawful discrimination

· Taylor J on the other hand said that any difference between taxpayers in one State and taxpayers in another State arose from the fact that arrangements had not been made with all States so that s 6(1)(b) would be incapable of application in some State and this is NOT discrimination

Crowe v Commonwealth

· Dried Fruits Board had 2 representatives from Victoria

· One representative each from the other dried fruits States

· No representatives from Tasmania or Queensland

· Held that the law was not discriminatory as it did not enable the Board to give any preference

Element 3: Between the States
The preference or discrimination must be between States or parts of States.  The meaning of the phrase ‘parts of states’ is an unsettled area of law and has resulted in differences of opinion.  Two views have been presented on the issue.  

The more expansive view, from the majority of Griffith CJ, Barton, and O’Connor JJ in R v Barger was that ‘the words states or parts of states must be read as synonymous with parts of the Commonwealth or different localities within the Commonwealth.

Isaacs J in the same case adopted a narrower, perhaps literal view, which was that the view begins with the system of federated States.  The interpretation then goes on to forbid discrimination as between parts of States just because they are parts of States. 

This view was approved in Cameron v Deputy Federal Commissioner of Taxation (1923), by the Privy Council in Deputy Federal Commissioner of Taxation v W R Moran Pty Ltd (1939) and formed the basis of the reasoning in Elliott v Commonwealth (1936).  

The narrow approach was severely doubted in C of T v Clyne (1958) but the remarks were obiter because the court disposed of Clyne’s action on another ground.  The interpretation in Elliott has been followed by a majority of the High Court in Permanent Trustee Australia: differential treatment and unequal outcomes will not infringe s99 if based on distinctions that are appropriate and adapted to a proper objective

Loophole: Section 96 grants or direct expenditures under s 83 are not subject to s 99. The High Court has accepted schemes where the Commonwealth imposes a uniform tax, then refunds to only some States or differentially between States; Moran; Grasstree Poultry.

Element 4: Reach a conclusion

Part 11E: Discrimination on basis on residence out of state

Element 1: Relevant provision
117 A subject of the Queen, resident in any State, shall not be subject in any other State to any disability or discrimination which would not be equally applicable to him if he were a subject of the Queen resident in such other State.

Element 2: Issue
This section states that no subject of the queen in any state shall be subject to any disability or discrimination, which would not apply if he were a resident in such other state.

Element 3: Is the person a subject of the queen?
In Nolan v MIEA ‘subject of the queen’ was held to mean “subject of the Queen in right of Australia”. However there was some suggestion by Brennan and Toohey JJ in Street that this section could possibly apply to aliens.

Element 4: Is the person a resident?
In Davies and Jones resident of a State was held to include both long-term and short-term residence. However in Street it was stated that s117 only applies to Australian citizens and real, not artificial persons. 

Therefore, a sailor who merely has a home base in NSW was allowed to challenge a Queensland law on the basis that it discriminated him as a NSW ‘resident’; Commission of Taxation v Parks
Davies & Jones v WA  

· The court here decided that the Administration Act (WA) did not offend s.117, although the section discriminated between a person who was a resident of and domiciled in another State and a person who was in fact a resident of and domiciled in WA.  

· Barton J said that s.117 aimed at discrimination on the sole ground of residence outside the legislating state, and none of the justices conceded that domicile was a concept which incorporated the concept of residence.

Element 5: What is the scope of s 117?
Section 117 applies to the laws of the Commonwealth and State. Originally the power was interpreted restrictively and to come within the scope the discrimination must have been based solely on residency, which was interpreted narrowly to reduce protection: Davies; Henry.

Similarly in Henry v Boehm the HC held that a law requiring permanent residence in SA before being a legal practitioner did not offend s117 as it applied to everyone whether a resident of SA or not. Stephen J in dissent argued that discrimination in s117 meant at a situation of a person rather than between members of states.

This narrow interpretation was overturned in 1989 by Street v Qld Bar Association. 

Street was a case that involved court rules that required applicants for Qld bar admission to give interstate practice and residence up and later, it required them to practice principally in Qld.  The court held that both versions breached s117 in respect to a NSW Barrister.  

(continued over page…)
The court adopted Stephen J dissent judgment as endorsed the following test:

Does a State law subject the complainant, resident in another State, to a disability or disadvantage compared to hypothetical or notional person who is identical in all respects to the complainant except that s/he resides in the first State?

Street v Qld Bar Association

· Street, a resident of NSW applied for admission to the Qld Bar

· The Qld Bar Rules, which were authorised by Qld Law, required that persons applying for membership of the Bar had to be residents of Qld for a period of 1 year or they must practice principally in Qld

· This would have required Street to give up his practice in NSW

· He challenged the constitutional validity of the Rules on the basis that it subjected him to a disability or discrimination contrary to s 117

· All judges agreed that s 117 would have to be subject to some exceptions (e.g. residence requirements for voting and to qualify for State social welfare)

· Different formulations (reasons) ranging from necessary implication to appropriate and adapted

Mason CJ

· a State would have to show that it had a “compelling justification” and that to disallow the discrimination would threaten its autonomy

Deane J

· discrimination would be allowed only if it “flowed naturally” from the Constitution of the State or the nature of the particular subject matter of the law.

Dawson J 

· would allow discriminations “the basis of which is…the ordinary and proper administration of the affairs of the State”

Toohey J

· laws would be allowed, if the difference is a natural consequence of legislation aimed at protecting the legitimate interests of the ‘State community’

Gaudron J

· would allow different treatment if it is “reasonably capable of being seen as appropriate and adapted to a relevant difference”

McHugh J

· allowed that some exceptions must “arise by necessary implication from the assumptions and structure of the Const” and that the question is “whether, by necessary implication, the matter is so exclusively the concern of the State and its people that an interstate resident is not entitled to equality of treatment in respect of it”

Brennan J 

· held that any “exception of necessity” (i.e. necessary implication) should be “narrowly confined” but also held that a State could impose conditions on the grant of a benefit or the avoidance of a burden if the condition has “a rational and proportionate connection with some legislative objective”

Goryl v Greyhound Australia Pty Ltd  

· The HC applied s.117 to override s.20 of the Motor Vehicles Insurance Act 1936 (Qld), which restricted recovery of damages for MV injuries sustained by a NSW resident to a lesser rate than if she were resident in Qld.

· McHugh J claimed that it was only necessary implication that could support exception.  

· Others didn’t discuss test but none thought that the limit on NSW residents damages was justified

Element 6: Is s 117 operation limited 

In Street there were suggestions that some laws such as voting laws, social welfare and requirements for publicans may be exceptions.

Mason CJ suggested that a state would have to show a “compelling justification” and to disallow the discrimination would threaten its autonomy. 

Deane J suggested that if the discrimination flowed naturally from the constitution or the subject matter of the law than this would be an exception. McHugh J suggested a similar exception.

Brennan J held an exception of necessity of narrow construction while Gaudron J thought that if the law was reasonably capable of being seen as appropriate and adapted for a relevant difference it would be ok.

Element 7: Effect of the breach
Due to the wording of the section. if the law is in breach of s117 it will not be invalid, however it will be considered "pro tanto inoperative" – inoperative to the extent that it would apply to the plaintiff.

Element 8: Reach a conclusion
Part 12: Federal Judicial Powers and its Separation from Other Powers

Element 1 – Sources of Separation of Power

The English Revolution
Historically, the King had been the decider of disagreements between people but because he had delegated the job to the courts for so long it had become their responsibility. In Prohibitions del Roy (1607), Coke CJ’s judgment held that the King could not determine legal disputes himself. 

The King dismissed Coke CJ from bench in 1616 and appointed what he believed would be more compliant judges. However, in 1649 the next King was executed for treason, and his 2nd son was driven into exile in 1688. The Parliament then invited King William and Queen Mary from Holland to become King and Queen of England, but made them sign the Bill of Rights which was designed to guarantee that they would honour the traditional rights of the English. Up until that point these rights had only been ‘claimed’ by the English. Once William and Mary had surrendered these rights they became imbedded in English society and “divine right” theory ended. 

The Act of Settlement 1701 was primarily legislation about the right of succession to the throne. The Act also included a number of Bill of Rights provisions. The most important being that Judges Commissions be made quamdui se bene gesserint (‘as long as they can bear or carry themselves well’) and that their salaries be ascertained and established. The provisions also set out that it may be lawful to remove a judge upon the address of both Houses of Parliament. This has been seen as an effective afterthought to the Bill of Rights 1688, and vindication of Coke.

Note: The Act of Settlement does not set out that judges must be independent and impartial. However, modern doctrines such as the European Convention on Human Rights state the principle that judges must be independent and impartial. 

Montesquieu, L’Espirit des Lois (The Spirit of Laws)
Le Baron Montesquieu wrote L’Esprit des Lois in 1748 and presented a comparative sociology of legal systems. He theorised that laws of different countries have different ‘spirits’ depending on the climate (both physical and political climates) of the country. This was a very ‘scientific’ and neutral paper with the exception of one radical part where Montesquieu wrote there is one country that has as the spirit of its law the spirit of liberty, “and we need not go far in search of it”, that is to say England has the spirit of liberty in its legal system. 

The next chapter of his text was headed “Of the Constitution of England”, but it’s an idealised England.  He stipulates that “in every government there are three sorts of power: the legislative; … the judiciary power, and the … executive power of the state.”  If someone can exercise two of these powers or, worse, three, they can rob people of their liberty. So to preserve the liberty of the subject, the 3 powers must be exercised by different people (implied that this happens in England from the Chapter heading). 

Montesquieu was not completely accurate as in England, executive and legislative power overlapped. However, executive power could be controlled by both the legislature and the judiciary.  This was because a majority of the Parliament was required for a bill to be passed and because the judiciary had guarantee of tenure.

The US Constitution
The US Constitution was derived from a literal reading of Montesquieu –

Article 1, s 1: 
All legislative powers herein granted shall be vested in a Congress of the United States…

Article 2, s 1: 
The executive power shall be vested in a President of the United States of America

Article 3, s 1:
The judicial power of the United States shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish.

The Supreme Court has held that the US Constitution embodies an enforceable separation of powers. 

The Commonwealth Constitution
Section 1: The legislative power of the Commonwealth shall be vested in a Federal Parliament …

Section 61: The executive power of the Commonwealth is vested in the Queen and is exercisable by the Governor-General as the Queen’s representative …

Note:

· The executive power is actually exercised by the Ministers and Members of Parliament

· Full separation from the legislature is denied by s 64, which provides that following the British practice, Ministers must be members of Parliament

Section 71: The judicial power of the Commonwealth shall be vested in –

· a federal Supreme Court, to be called the High Court of Australia, and in 

· such other federal courts as the Parliament creates, and in

· such other (State and Territory) courts as it invest with federal jurisdiction.

Note: Section 77(iii) provides that the Parliament may make laws investing any court of a State with federal jurisdiction. 

Section 72: Justices of [federal] courts not to be removed except on address of both Houses, and their salary is not to be reduced. Originally there was no retiring age, but this was amended in 1999 to 70 for the High Court, and may be lower for other federal courts. 

Element 2: Separation of Powers in Australia

Section 64 denies a full separation of the executive from the legislature, as Ministers must be Members of Parliament. Additionally, there is no enforceable separation of legislative and executive power as the legislature may delegate legislative power. 

Generally, there is no enforceable separation of judicial power under State Constitutions themselves (BLF case), although – 

· now some manner and form provisions in Victorian and NSW Constitutions, and  

· State Courts are part of federal system and integrity must be protected (Kable Case)

However, there is a Constitutional separation of judicial power from the legislature and executive in the Commonwealth area. 

Separation of judicial power under the Commonwealth Constitution: 

The separation of powers doctrine has two main aspects which were developed in different cases, in significantly different decades –

1. Federal judicial power must be vested in a Chapter 3 court

2. A Federal court must only exercise federal judicial power

Element 3: Federal Power must be vested in a Chapter 3 Court

Chapter 3 Court

This means a court with s 72 tenure, or a State court in which power is vested under s 77. Section 72 (tenure) provides that judges are to be appointed by the Governor-General and are not removable except on the address of both Houses. Also, a judge under s 72 tenure cannot have their salary reduced. 

A federal Act that vests judicial power in something other than a Chapter 3 court it is invalid. The s 73 provision makes judicial power vested in a legislative or quasi-legislative tribunal, board or panel by the Parliament invalid.

This point was emphasised in the following cases:

Brandy v. Human Rights and Equal Opportunity Commission

· The Court was unanimous in holding that sections of the Racial Discrimination Act 1975 (Commonwealth) were invalid because those sections had the effect of conferring judicial power on the Human Rights and Equal Opportunity Commission.

· Where the Commission decided that an act of racial discrimination had been committed, that decision could be registered with the federal court and would take effect as if it were an order of that court unless the court reviewed the decision.  

· The court’s review was not based on new evidence except with the leave of the Ct.

Huddart Parker 

· The Comptroller of Customs had a power to demand answers to questions about importation

· Also had power to impose penalties on those who did not answer

· Answers were admissible, right against self-incrimination could not be relied upon

· HP, a shipping coy, challenged the constitutionality of the power vested in that comptroller because the comptroller of Customs does not have tenure until the age of 70 (in those days life).  

HELD:

· The power to demand answers to questions was held to be valid because it was only preliminary to Ct action, it was not a judicial action

· Analogy drawn by HP about Magistrate’s answering questions not valid because in that case Magistrates were exercising administrative power

· Generally, preliminary investigations not judicial as not a definitive determination of the rights of a person

· The Comptroller did not reach binding decisions on guilt or innocence (a hallmark of judicial power)

· Ct remarked in dicta that if it had been judicial then it could not be vested in the comptroller.

Wheat Case 

· The case concerned the Inter-State Commission, a body set up under Federal legislation pursuant to s.101 of the Constitution and given powers to determine disputes involving interstate trading and commercial issues and to issue certain remedies including an injunction.  

· The Commissioners were given 7yr terms under s103 of the const

· The validity of this structure was challenged on the basis that the Inter-State Commission’s powers of adjudication” under s.101did extend to the exercise of judicial power of the Commonwealth which could only be exercised by Chapter III courts.

· Commissioners did exercise some powers that seemed to be judicial – terms of record, jurisdiction, power to award damages/penalties

· It was submitted that the power to issue an injunction was a type of judicial power which could not be exercised by the Commission.

HELD

· HC said they knew that there were powers in ss.101, but s.71 says judicial power is vested in Courts with s.72 tenure and therefore the powers in ss.101-104 can only be powers that are ancillary to the other powers. 

· The HC held that a full grant of powers of adjudication to a body with 7 year terms was invalid even though it looked like it was complying with the Constitution.

· Held that s101 must be read down and that Commission could exercise some judicial power only if it was incidental and ancillary to its executive powers

· Strong dissent on the grounds that it was specifically allowed by the Constitution

· Discussed the need to keep the judicial power pure

· Commission abolished after this as it had no “teeth”, but was temporarily revived by Whitlam

Waterside Worker’s Federation v J W Alexander 

· concerned the Court of Conciliation and Arbitration, set up under s.51(35) and for many years the same body heard industrial disputes, handed down awards and if an award was breached, punished breaches

· members of the Court were called judges

· Court made an award which was binding on the WWF. The Federation breached the award and the Court was asked to punish the breach 

HELD: 

· That this was not a real Court because the judges only had 7-year appointments

· This case entrenched the proposition that the Commonwealth Parl could confer judicial functions only on the Cts listed in s.71

· Punitive power exercised by the ‘judges’ was judicial and could not be exercised without life tenure under s72

· The decision also established that a central characteristic of a federal court created by the Commonwealth Parl was the tenure which provided for the Cts members.

Element 4: Determination of Judicial Power

There is no “exclusive and exhaustive” definition but there is a prima facie definition which has several qualifications; Davison.  However, Prima facie, judicial power involves a directly enforceable decision as to the pre-existing rights of parties based on pre-existing law: Alexander, Rola per Rich J., Tas Breweries per Kitto J.

The full court of the High Court confirmed this definition again in the Ranger Uranium Case however they added ‘prima facie judicial power is anything where a person is making a decision as to the pre-existing rights of the parties to a dispute based on pre-existing law, which is directly enforceable.

By contrast, making a new rule for the future is non-judicial (Boilermakers Case and Lutton v Lessels). 

HC has now accepted that its jurisdiction as Court of Disp Returns is judicial (Sue v Hill). 

· Rola Co v Commonwealth

· A disputes board under the Conciliation and Arbitration Act was deciding issues about industrial classifications (i.e. who was qualified to perform a job) and then ruling on their findings

· However, the ruling was not enforceable in itself

· If the employer continued to defy the ruling, the board had to take the employer before the court

· Once before the court the Coy in question were able to obtain all the benefits of a separate judiciary (i.e. a defence council, cross-examination etc)

· The court found that this was not a transfer of judicial power for this reason

· Tasmanian Breweries

· The Trade Practices Tribunal was hearing applications for non-adherence of trade practices

· The first step was to decide whether a practice was a deciding the rights of parties based on applying a pre-existing law

· This was also the same conclusion that the court had to draw in hearing Trade Practices applications

· The court found that this was not a violation of the independence of the judiciary as the Trade Practices Board could not enforce a penalty, they still had to bring an offender before the court once they reached the finding that there was a breach of the TPA

Clearly judicial functions

The following are clearly judicial functions which can only be performed by a s 71 court –

The ‘adjudgment’ and punishment of criminal guilt (Alexander’s Case, Industrial Lighting)

· Declaration of invalidity of an Act (Wheat case)

· Declaration that dismissal of worker is contrary to an award (Austin)

· but making new rules as to when dismissal is unfair, that is, to clarify what the law is, is non-judicial (Ranger Uranium)) – similar distinction regarding interpretation of an award

· Granting injunctions against breaches of an Act (Mikasa)

· Committing for contempt for breach of an injunction (Boilermakers)

· Orders for recovery of possession of land (Silk Bros)

· A power, in the executive, to order the involuntary detention of people, with a section in the Act providing that a court could not order the detainee’s release from custody (Chu Keng Lim v Minister for Immigration)

Laws for involuntary detention

Parliament may not pass laws giving the executive government powers of involuntary detention. Laws ordering involuntary detention exist only as an incident of the exclusively judicial function of adjudging and punishing criminal guilt (Chu Keng Lim v Minister for Immigration). 

However, some exceptions to this were established in Chu Keng Lim v Minister for Immigration: 

1. custody prior to trial (subject to possibility of bail);

2. mental illness;

3. infectious disease;

4. detention of illegal alien for purpose of deportation;

5. the custody of a child for the benefit of the child’s welfare was added in Kruger v Commonwealth (Stolen Generations Case) and it was noted in that case that the categories of exceptions were not closed. 

· Chu Keng Lim v Minister for Immigration

· Chu Keng Lim was a boat person from Asia who was locked up in a detention centre as an illegal alien

· He was declared a ‘designated person’ and s 54R of the relevant Act provided that a court shall not order the release of a ‘designated person’

· The court held that this provision was invalid because it might apply to someone wrongly designated

· The provision exceeds power because it was purporting to remove ultra vires executive acts from the control of the High Court

This case was seen as a victory for civil rights because it gives a right to challenge the legality of imprisonment whatever the detention might be authorised under by virtue of a constitutional right to habeas corpus, even though habeas corpus was not mentioned in s 75(v). 

Recent cases on involuntary detention brought by detainees:

· Behrooz v Sec of DIMIA

· Behrooz was a refugee that escaped from Woomera Detention centre

· When he was re-captured he argued that the conditions of detention were so harsh that they – 

· Were not authorised by the Act; or

· Amounted to punishment which was unconstitutional, and he was therefore escaping no offence

· A majority (6:1) of the High Court held that the Act didn’t authorise inhumane treatment, however the detention of Behrooz was still valid

· The court also commented that there were other remedies within the law other than escaping from a detention centre (e.g. press criminal charges against the officers, civil suits in tort for negligence etc)

· Al Kateb v Godwin and MIMIA v Al Khafaji

· Two men were unlawful aliens held in detention for deportation; however, no country would take them

· They argued that indefinite detention was beyond aliens power and also amounted to punishment

· They also argued that the Act stipulated ‘detention for the purposes of removal’ and that once removal had become impossible, detention became unlawful

· Held by majority (4:3) that Act authorised indefinite detention, and that it was not punitive (punishment)

· With regard to the second point the court held that so long as the Commonwealth had the eventual purpose of removal, the law and detention were within power

· Obiter by McHugh J suggested the need for an Australian Bill of Rights

· Gleeson CJ, Gummow and Kirby JJ dissented, prescribing that the Act should not be read to authorise indefinite detention, in cases where removal becomes impossible

· Thomas v Mowbray

· Div 4 of Commonwealth Crim Code provided for control orders prohibiting person from going to certain places, communicating with certain people, etc. 

· One of the grounds of challenge – such order couldn’t be made by judge, at least without deciding criminal guilt – Js commented if only exec could do it, even less protection of human rights!

· Held by 5:2 – this valid because similar to established judicial powers like binding over to keep the peace, domestic violence orders.  But note Gummow and Crennan JJ – these orders were valid because different ‘in degree and quality’ from detention – implication that preventative detention, by court or executive, might be unconstitutional

Parliament not to exercise judicial power

Parliament itself cannot exercise judicial power by passing –

· A Bill of Attainder or of Pains and Penalties (Polyukhovich v Commonwealth – war crimes in Ukraine)

· An Act prohibiting appeal against imprisonment (Chu Keng Lim v Minister for Immigration)

· Additionally, Parliament cannot exercise judicial power by trying to declare facts which would put an Act within constitutional power (Communist Party Case).

Element 4A: Qualifications - Weaker indicia of judicial power (applies to non-judicial bodies)

a) Conclusiveness

· Only a Chapter III court can make a conclusive finding as to the state of the law: Luton v Lessels

· A judicial decision is generally expected to be final and conclusive

· Therefore if the decision is expressed to be NOT final and conclusive that may tend towards a finding that the power is non-judicial: British Imperial Oil, Shell

· The ‘appeal’ process is generally one where the case goes from a court to a higher court, whereas review from a non-judicial body is usually called an ‘order for review’

· Use of the word ‘appeal’ in the act is thus some evidence of judicial function: British Imperial Oil

· Not conclusive of power: Shell

· British Imperial Oil Co v Federal Commissioner of Taxation (1925)
· Taxation Board of Appeal  had power to determine appeals from taxpayers who disagreed with decisions of govt

· Power to determine questions of fact conclusively and questions of law with right of appeal to the HCA or state SC

· HELD

· Non-Chapter III court could not decide questions of law – OVERTURNED in Shell

· Where non-Chapter III court determined a mixed question of fact and law, it could not be conclusively determined by a non-judicial body

· Shell Co v Federal Commissioner of Taxation (1930) (Privy Council of BIO)

· Taxation Board of Review able to answer questions of fact and law arising from taxation determinations

· Right of appeal to a Chapter III court on a question of law allowed this scheme to stand within the limits of the separation of powers

· The Board may ‘act judicially’ here as it determines the law as it sees it, but it is not a conclusive decision because it can be reviewed by a court

· Re Cram; ex parte Newcastle Wallsend Coal Co (1987) 

· Coal Industry Tribunal had power to hear application from parties for interpretation of industrial award, and determine claim for wages owing

· Held

· that the forming of the opinion as to the interpretation of the award was allowed by a non-Chapter III court

· But the making of a binding, conclusive decision as to legal rights of parties was judicial power

b) Immediate Enforceability

A tribunal’s power is likely to be non-judicial if its decision is not ‘immediately enforceable’, that is, if it cannot enforce anything on the parties, and separate proceedings in a court are required to enforce the effect of the decision (Rola Co v Commonwealth and Tas Breweries). This also applies if the body can only enquire but not even make a legal determination (Huddart Parker).

Huddart Parker 

· The comptroller could demand that you answer a question.  

· However, if you did not answer the question, the comptroller could not punish you himself, he prosecuted you before a Ct for a breach of a relevant section of the Customs Act.  

R v Trade Practices Tribunal; ex parte Tasmanian Breweries (1970)  

· The TPA conferred power on Tribunal to determine: 1) subject matter (whether the agreement or practice existed); 2) whether it is contrary to public interest

· if a corporation is engaging in anti-competitive conduct the Trade Practices Tribunal had to decide whether there was a breach of the Act, and then had the power to authorise the breach of the Act if the conduct produced a surplus of public benefit over public detriment.  

· However, if the organisation kept participating in the conduct, the TPT didn’t punish it, the TPC had to separately take the corporations to the Federal Ct to punish them.

However in Brandy v Human Rights and Equal Opportunities Commission the fact that orders made only had to be registered in the FCA and were then binding and subject to appeal classed the powers as judicial.  Thus, HREOC could not exercise such power as it was a non-judicial body

c) Historical Analysis

In some cases, a power has been said to be judicial because it has traditionally been exercised by the courts, even though as a matter of analysis it could be made an administrative task (R v Davison). On the other hand, the exercise of clearly judicial powers by non-judicial bodies has been allowed on historical grounds –

· Courts-martial – in the army, judges are appointed from the army and don’t have life tenure, but can exercise judicial powers (Re Colonel Aird; Ex parte Alpert)

· Public service disciplinary tribunals – disciplinary tribunals within the public service exercising judicial powers are valid as long as they were only demoting, docking pay etc (R v White; Ex parte Byrnes). 

· Parliament’s own power to punish for contempt – Parliament has the right to conduct “trials” for contempt (R v Richards; Ex parte Fitzpatrick and Browne).

R v Davison

· Registrar of Federal Bankruptcy Court was given the power to make bankruptcy orders by the Commonwealth Act

· The court held that the Registrar could not exercise judicial power because these orders were “always” made by judges

d) Pattern of judicial trappings or characteristics

A Board or tribunal may display the traditional characteristics of court hearings (e.g. adversarial nature, the right to be represented and heard, and “trappings” such as wigs and gowns and the court’s power to commit for contempt. However, these bodies are not necessarily exercising judicial power (Shell Co Case).

e) Nature of rights affected 

If the rights involved are not one of “the basic rights which traditionally … are judged by the independent judiciary”, but instead is granted by the Act which empowers a non-judicial official to take it away (e.g. patent rights), a tribunal may make a decision regarding such rights; it need not be done by a court (Quinn).

Quinn 

· This case was about the power of a registrar of trademarks to cross a trademark off the register (looks like judicial power, there were criteria for striking off a trademark, it was applying pre-existing law to pre-existing fact).  

· The exercise of this power by a non-judicial body was challenged

HELD:

· The HC said that this was all right because the point of the separation of powers was to preserve the rights of individuals, to preserve the traditional rights and liberties

· the right to a trademark is not one of the traditional rights that people would protest about, it’s a right granted by statute and it can be taken away by statute

· thus as it could be taken away by legislation, nothing wrong with such power being exercised by a non-judicial body

f) Breadth of discretion exercised

It has been accepted by the court that a court may have discretions if that is incidental to a clearly judicial function; R v CIC and Shearer; ex parte AE, Comino’s and Joske Cases
It was also held in Talga Ltd v MBC International that the Banking Acts gave the courts wide discretion, but remarked that this was ‘a commonplace of the curial process’ and that courts would be expected to exercise the discretion judicially.  

R v Spicer; ex parte ABLF (1956) and R v Spicer; ex parte WWF (1957) 

· Application to declare invalid powers of Commonwealth Industrial Court

· Split of Commonwealth Court of Arbitration and Conciliation after the Boilermaker’s decision

· CIC had power to make discretionary orders disallowing certain rules of unions

HELD

· Quashing of rules of unions was not non-judicial as such

· However, such discretion must not be arbitrary and must be “a judicial discretion proceeding upon grounds that are defined and definable, ascertained and ascertainable, and governed accordingly…” per Dixon CJ at 291

· Where, as here, the decision is based on industrial policy and made arbitrarily (no criteria in the legislation) it is non-judicial power 

· Thus, the vesting of such power in the CIC (a Chapter III court) was invalid

Cominos v Cominos (1972) 

· State SC able to make discretionary orders under Family Law Act 

· Orders concerned maintenance and property settlements and courts were to have regard to what was “just and equitable in the circumstances”

HELD

· Such power was judicial

· Discretion was not arbitrary because court had regard to the particular circumstances of the case, not broad policy considerations

R v CIC; ex parte Amalgamated Engineering Union (1960) 

· Question is whether court is attempting to exercise uncontrolled discretion, “such that it is insusceptible of strictly judicial application”

Talga Ltd v MBC International 

· about making corrective orders to contracts under the Banking power  

· the Ct has taken a more realistic line and said that if a discretion is given to a Judge, you can assume a Judge will exercise it in a judicial way.

g) Type of discretion exercised

If the tribunal’s decision is ‘determined not merely by the application of legal principles but by considerations of policy also’ then it is not exercising judicial power; Tasmanian Breweries, applied in PDH.
Tasmanian Breweries

· The TPA conferred power on Tribunal to determine: 1) subject matter (whether the agreement or practice existed); 2) whether it is contrary to public interest

· if a corporation is engaging in anti-competitive conduct the Trade Practices Tribunal had to decide whether there was a breach of the Act, and then had the power to authorise the breach of the Act if the conduct produced a surplus of public benefit over public detriment.  

· Determination of public policy and the public benefit/detriment weighing up clearly a matter of economics and not a judicial power

PDH v. Wills 

· ‘Court’ to determine if there had been a breach of the takeovers code for the fair operation of the stock market

· Could make draconian orders – free shareholders, void the transfer of shares etc

· Determination of breach was on basis of breach of public policy of an open market

· Thus based on economic policy and able to be exercised non-judicially
h) Parliamentary ‘intention’

Some powers may be such that they are inherently neither judicial nor non-judicial. If Parliament expects it to be exercised non-judicially, a non-judicial body may exercise what would ordinarily be considered judicial power (Shell Co Case and R v Hegarty).

R v Hegarty; ex parte City of Salisbury (1981

· Some functions are not inherently judicial or administrative and may be either

· Function in that case will ‘take its character from that of the tribunal in which it is reposed’

Element 5: Federal Court must only exercise Federal Judicial Power

There are 2 aspects to this principle –

(a) The power exercised by federal courts can only be federal judicial power (Re Judiciary and Navigation Acts and Re Wakim; Ex parte McNally). 

(b) Federal courts must not exercise non-judicial power, except if it is auxiliary or incidental to judicial power

The second aspect was developed in a string of cases: 

Peacock v Newtown Marrickville

· The court was given power to vary contracts which were suddenly made unfair by the outbreak of war

· Plaintiffs aggrieved by this argued that the court didn’t have the power to alter contracts

· The court held in this case that the power of the court to vary contracts was valid by drawing an analogy with Money-Lenders Acts which may alter the contracts

· The important thing to note is that dicta in this case developed the doctrine that federal courts must not exercise non-judicial power, except if it is auxiliary or incidental to judicial power

Re Judiciary & Navigation Acts (Advisory Opinions Case) 

· In the Judiciary Act, the Parliament had inserted a section which said that the HC could be asked to give an advisory opinion on the validity of legislation.  

· Parl later passed the Navigation Act and the A-G wasn’t sure whether it was totally valid, so he went to the Parl to get an advisory opinion.  

HELD

· Federal Cts can only hear matters listed in ss.75-76.

· Here the HC held invalid Pt XII of the Judiciary Act 1903 (Commonwealth).

· The part authorised the GG to refer to the HC for its determination any question of law as to the validity of any Act or enactment of Parl.  

· The majority of the Ct held that this function, of making an authoritative decision on the validity of legislation, was judicial; but that it could not be exercised by the HC because it was not part of the judicial power of the Commonwealth.

· The HC concluded that Ch.3 of the Const did not allow Parl to confer power upon the HC to determine abstract questions of law without the right or duty of any body or person being involved.

Queen Vic Mem Hospital 

· A Magistrate exercising federal jurisdiction can only be given proper judicial matters by the Federal Parl.  

· It was about preference to ex-service personnel.  

· The employer was told to give preference on certain criteria.  The parties then had a right of appeal to the Magistrate and the M was then to make a decision on exactly the same criteria.  

HELD

· HC held that the criteria were too broad to amount to judicial power and in DICTA said that non-judicial functions could be validly granted to a Ct where they were incidents of a strictly judicial power.  Here they held that the non-judicial powers were not mere incidents, they were in fact most of the power.

Boilermakers Case 

· The Court of Conciliation and Arbitration were given life tenure following Alexander.  

· In 1956, after the Ct had been operating for 50 years, a Union challenged the status of the Court.  The Ct was issuing injunctions not to breach awards, as well as making them (which is non-judicial, as an award lays down a new rule to be obeyed in the future).  

HELD:

· The Ct, by majority, and later the PC, applied the dictum from Queen Vic Mem that a Ct must not exercise non-judicial power except where it’s auxiliary or incidental to judicial power.  

· Here, the main job of the Ct was to do non-judicial things, and the judicial power was just a small part of it.

· The Unions got what they wanted because the awards were still valid and the power to punish them was invalid.  In this case, the so-called Ct of Concil and Arb was primarily non-judicial because they spend most of their time making industrial awards and a small proportion of time enforcing them.  

· Therefore the awards all stay valid and the power to punish for breach became invalid. 

· Later, the parlt separated the Court from a Commission and split the functions

A consequence of 2nd principle in Boilermakers Case 

Where a body with s 72 tenure has a mixture of powers (i.e. both judicial and non-judicial powers), the court held that the primary function is to be established and the exercise of the other function is to be declared invalid

· For example, in Boilermakers Case the “Court” of Conciliation & Arbitration was primarily non-judicial, so awards all stayed valid but the power to punish for breach (judicial function) was declared invalid.  

Note: In most other cases the Court is clearly primarily a Court (i.e. judicial power) so the grant of non-judicial power is invalid. 

Qualifications (cases regarding judicial bodies) 

What looks like non-judicial power may be validly conferred on a Court or judge if –

a) Power is conferred on judge as persona designata (designated person) – A judge may sit on quasi-judicial tribunals, or have administrative powers such as issuing warrants, if he/she is doing it as a “designated person” separated from his/her court (Hilton v Wells and Jones v Commonwealth). This is justified by history, and because judges seem appropriate impartial people to carry out such functions. 

b) Broad discretion of remedies exercised – If the judge has a broad discretion as to remedies and is to be exercised in a “judicial” way a judge or court can exercise non-judicial power (Spicer Case).

c) Power reasonably exercised judicially and non-judicially – If the power is one that could reasonably be exercised judicially or non-judicially, it can be given to a judicial and non-judicial body, and both grants will be valid (Bayer Pharma). 

2nd aspect revised

The 2nd aspect (i.e. that federal courts must not exercise non-judicial power, except if it is auxiliary or incidental to judicial power) was not as well justified in Boilermakers as the 1st aspect. However, in the case of Grollo v Palmer, perhaps a more principled basis for the same/similar rule was provided. 

The conditions on the power to confer non-judicial functions on judges are twofold –

1. First, no non-judicial function that is not incidental to a judicial function can be conferred without the Judge’s consent; and

2. Second, no function can be conferred that is incompatible either with the Judge’s performance of his/her judicial functions or with the proper discharge by the judiciary of its responsibilities as an institution exercising judicial power (“the incompatibility condition”). 

The incompatibility condition

It was held in Grollo v Palmer that the incompatibility condition may arise in a number of different ways. 

1. Incompatibility might consist in so permanent and complete a commitment to the performance of non-judicial functions by a Judge that the further performance of substantial judicial functions by that Judge is not practicable;

2. It might consist in the performance of non-judicial functions of such a nature that the capacity of the Judge to perform his or her judicial functions with integrity is [“objectively”] compromised or impaired; or

3. It might consist in the performance of non-judicial functions of such a nature that public confidence in the integrity of the judiciary as an institution or in the capacity of the individual Judge to perform his or her judicial functions with integrity is diminished

Application of Grollo v Palmer test

The following cases applied the test in Grollo v Palmer. 

Note that in Grollo v Palmer itself, the test was applied – power to issue warrants valid (only because voluntarily accepted by each judge). 

Grollo v Palmer 

· This case was about the power of a judge to issue telephone interception warrants.  

· The Court remarked that the conditions on the power to confer non-judicial functions on Judges as designated persons was two-fold:

· No non-judicial function that is not incidental to a judicial function can be conferred without the Judge’s consent; and

· No function can be conferred that is INCOMPATIBLE either with the Judge’s performance of his or her judicial functions or with the proper discharge by the judiciary of its responsibilities as an institution exercising judicial power (“the incompatibility condition”).

· The incompatibility condition may arise in a number of different ways:

· Incompatibility might consist in so permanent and complete a commitment to the performance of non-judicial functions by a Judge that the further performance of substantial judicial functions by that Judge is not practicable.

· It might consist in the performance of non-judicial functions of such a nature that the capacity of the Judge to perform his or her judicial functions with integrity is compromised or impaired.

· Or it might consist in the performance of non-judicial functions of such a nature that public confidence in the integrity of the judiciary as an institution or in the capacity of the individual Judge to perform his or her judicial functions with integrity is diminished.

Held

· it was held that a judge could be given the power to issue interception warrants only because it was voluntarily accepted.  

· It could not be forced upon the Court.  

· If a judge had voluntarily accepted it, it was not incompatible with continuing to exercise judicial office.

Kable

· Kable was a man that had been convicted of a serious assault and had threatened to kill everyone who had testified against him

· The NSW government was worried about letting him out so they passed a law that stated its purpose was to provide for the continued detention of Kable

· The Act specifically named Kable and provided that the Attorney could apply for further preventive detention of a year which Kable could defend against

· The court held that this was a breach of the Grollo v Palmer principle because the task given to the judge crossed over to doing the executives will

· The State Parliament could exercise the power itself or give it to a non-judicial body, but not to a judicial body that had Federal judicial functions

Wilson’s Case

· This case held that the appointment of Federal Court judge to handle a controversial inquiry into the Hindmarsh Bridge scandal involving secret women’s business was invalid because the judge’s independence was questionable

· Federal Minister appointed a Federal Court judge to conduct a public inquiry and prepare a report pursuant to Federal Aboriginal heritage protection legislation

· The minister would then consider the report and decide whether the report should be implemented

· Whether such a nomination could lawfully be made = q 1

· Whether the functions assigned to the judge were incompatible with the appointee’s judicial office

· Held:

· Separation of judicial functions from the political functions of government is not so rigid as to preclude the conferring on a Ch III judge with the judge’s consent of certain kinds of non-judicial powers

· Difficult question is determining the dividing line b/n the kinds of non-judicial powers that can and cannot be conferred

Nth Aust Aboriginal Legal Aid Service v Bradley

· Bradley appointed Chief Magistrate of NT with salary determined for 2 years

· s6 of the Magistrates Act (NT) allows that a Chief Magistrate will be appointed in accordance with s4, s5 of that Act and that they will be allowed remuneration and allowances on such terms and conditions as will be determined from time to time by the Administrator

· the NAALAS contended that this grant of salary was invalid as not in accordance with s6 of the Act and that the appointment was invalid

· Bradley took no part in the proceedings, NT was the main defendant

Held by the High Court

· Any court capable of exercising judicial power must be and appear to be independent and impartial in exercise of judicial functions due to constitutional scheme of Chapter III

· Magistrates Act (NT) read in such a way that a magistrate’s salary could not be decreased during his term of office

· Extended Kable doctrine to all courts, right down to Magistrate’s courts

· Joint judgement of McHugh, Gummow, Kirby, Hayne, Callinan and Heydon JJ (Gleeson CJ agreed for different, but similar reasons):

· Renumeration of a value for only 2 years does not make Bradley dependent on executive action to retain his position, his tenure is dependent effectively on good behaviour under other provisions of the Magistrates Act

· The arrangements under s6 would not lead an ordinary and reasonable member of the community to consider that the judiciary was not impartial and was influenced by the executive government

· Appeal by NAALAS dismissed

Baker v R

· Baker was convicted of murder and sentenced to life with recommendation for non-release, back when ‘life’ was mandatory

· There was a subsequent amendment to make life a maximum sentence only, and provision for lifers to apply for reconsideration

· There was also a further amendment to limit the latter right to reconsideration where the prisoners (like Baker and a few others) were subject to non-release recommendations

· The court held (6:1) that the Act would be valid even if it was a Commonwealth Act, so clearly within state power

Fardon v Attorney-General (Qld)

· An Act providing for continuing detention of sex offenders was passed by Qld Parliament

· It was much more carefully drafted than Act in Kable

· The High Court held that it was valid (6:1)

· The reasoning for this was there was nothing to suggest that the Supreme Court is a mere instrument of government policy

· The court held that the determination of future risk is normal part of judicial power in (e.g. sentencing, custody and decisions).

· If a sentence was for prevention rather than punishment, then that is part of normal sentencing

Cases Involving Masters and Registrars

Most cases involve either:

· Challenge to the grant of power to a Board (e.g. Tax Review Board), Tribunal (e.g. Trade Practices Tribunal), a Panel etc., where power is alleged to be judicial; OR

· Challenge to power of a Federal Court, or Ct exercising federal jurisdiction, where it is alleged to have too much non-judicial power

Harris v. Caladine (1991)

· Parl had decided to make the Family Ct business more efficient by giving the Family Ct Registrar the power to make many orders under the Family Law Act (uncontested orders regarding property etc.).  

· The Registrars had made about 10,000 or 11,000 orders under these provisions before it was challenged in this case.  

· The Act, in giving the Registrar the power to make laws on uncontested orders, had also said that there was a right of appeal, if somebody changed their mind, to the Family Ct and if this occurred, the Ct had to hear the whole thing again from the beginning.  

HELD:

· A grant of power to the Registrar to make some judicial-type orders was held to be valid as long as 

· they didn’t give so much power to the  Registrar that the Ct appeared to have its powers taken away and 

· the orders were appellable to the Ct.  

Davison (1954)

· (not overruled) The Registrar who was making the uncontested bankruptcy orders was in fact a federal officer who was created to work in cooperation with a State Ct and given powers by a Commonwealth Act 

· Held not to be able to exercise “judicial” power, as this particular power had always been held by judges

HCF (1982)

· State rules provided that master exercised some of the power of the Ct.

· Held valid even when Ct exercising federal jurisdiction.

· See further explanation below with respect to Commonwealth taking state courts at it finds them

The persona designata exception or qualification to the separation of powers was confirmed in Hilton v Wells:

Hilton v Wells

· Federal telecommunications laws prohibited the interceptions of communications, with an exception applying where a warrant issued from ‘a judge of the Federal Court of Australia’ who was satisfied on reasonably grounds that the telecommunications service was being used by someone who was or was likely to be committing a narcotics offence

· Hilton charged with evidence obtained from phone taps conducted by Wills, and applied to the Federal Court for order quashing the warrants

· Removed to HCA – whether provision empowering a Federal Court judge to issue a warrant infringed the separation of powers?

· Held: (Gibbs CJ, Wilson and Dawson JJ majority, Mason and Deane JJ dissenting)

· Recognised the existence of a persona designata exception

· Concluded that question whether such an appointment or conferral of power could be valid depends on the construction of the statute making the appointment or conferring the power

· In this case, the majority concluded that the reference to ‘a judge of the Federal Court of Australia’ indicated that the power was being conferred on designated judges in their personal capacity

· The power was administrative in nature, reinforcing the conclusion that it was not being vested in a judge in their judicial capacity

· Nothing that judge did in their executive role resulted in an order under the Federal Court of Australia Act 1976 (Cth)

· The power was not incompatible with judicial office: it would not affect their judicial independence or prejudice the performance of their judicial duties
· In fact judges were well suited to the particular task of weighing the evidence and making a decision to grant the warrant, a power that has historically been exercised by judges
Part 13A: Extent of the Federal Jurisdiction

Section 1: Jurisdiction of the High Court

Appellate Jurisdiction 

Section 73 of the Constitution outlines the appellate jurisdiction of the High Court. 

The High Court can hear appeals from “judgments, decrees, orders and sentences” of – 

· original jurisdiction of the High Court

· other federal courts, or a court exercising federal jurisdiction

· Supreme Court of a State (or a State court from which appeal lay to Privy Council in 1901, or Interstate Courts on matters of law)

This gives Australia a unified common law and unlike the American System where the Supreme Court may only hear constitutional matters. In effect there exist 50 different common law systems in the US. 

The Commonwealth Parliament can prescribe exceptions and regulations as to who may appeal to the High Court (Collins v Charles Marshall), but not as to appeals from Supreme Court where the appeal lay to the Privy Council on 1/1/1901. 

Original Jurisdiction

The original jurisdiction comes from sections 75 and 76 of the Constitution. 

Section 75 provides that the High Court shall have original jurisdiction in all matters –

(i) 
arising under any treaty;

(ii) 
affecting consuls or other representatives of other countries;

(iii) 
in which the Commonwealth, or a person suing or being sued on behalf of the 
Commonwealth, is a party;

(iv) 
between States, or between residents of different States, or between a State and a resident of another State;

(v) 
in which a writ of mandamus or prohibition or an injunction is sought against an officer of the Commonwealth. 

Section 76 provides that the Parliament may make laws conferring original jurisdiction on the High Court in any matter –

(i) 
arising under this Constitution, or involving its interpretation;

(ii) 
arising under any laws made by the Parliament;

(iii) 
of Admiralty and maritime jurisdiction;

(iv) 
relating to the same subject-matter claimed under the laws of different States.

However, the Judiciary Act also gives it power to remit to matters other than s 75(v) (i.e. administrative matters) to other courts, and also gives it s 76(i) jurisdiction. 

The High Court is also the Court of Disputed Returns under Constitutions s 47, and it has similar function for referenda and elections. 

Therefore the High Court only effectively now exercises original jurisdiction over only in Constitutional (s 76(1)), administrative (s 75(5)) and electoral matters.  This means that in effect it is simply now a Constitutional (and admin and electoral) court and an ultimate appellate court.

Section 2: Jurisdiction of Other Courts

Federal Court

May have original jurisdiction in matters in s76

Currently has jurisdiction over most Commonwealth Act – 76(ii)

Exceptions for Family Law Act – Family Court etc

Federal jurisdiction currently vested in state courts

· Bankruptcy when federal court in recess

· Minor family court matters

· Part V TPA matters

State courts generally vested with federal judicial power by Cross-vesting Act (those parts not struck down by Re Wakim above)

· Does not include industrial matters

· Ability for parties to apply for matters to be remitted to federal courts and must be remitted where it is more appropriate

· Vesting done under power conferred under para 77

Therefore “federal jurisdiction” and “federal judicial power” are limited to the 9 matters found in s 75 and s 76. Neither the States nor the Commonwealth can use cross-vesting legislation to vest Federal courts with State jurisdiction (Re Wakim; Ex parte McNally). 

Federal jurisdiction is also limited by the concept of a “matter”. A “matter” does not mean any dispute, it means “a justifiable issue between parties”, which doesn’t include advisory opinions on the validity of an Act (Re Judiciary and Navigation Acts). This means that Parliament may not bring an Act to the High Court before it was legislated to seek an opinion of whether it was valid. 

As to the 9 matters which the courts have jurisdiction, s 78 sets out that Parliament may legislate a right to sue the Commonwealth or State.  This is the source of the power of s 64 of the Judiciary Act. 

Section 3: Jurisdiction over Constitutional Matters

This is part of the federal jurisdiction (s 76(i)). It is granted to the High Court (Judiciary Act, s 30), and all State courts (Judiciary Act, s 39(2)). Even if this jurisdiction was not vested expressly by an Act, it is arguably a logical part of every superior court’s jurisdiction. However, when a constitutional issue arises the court must not proceed until the Attorney-Generals have been advised and have had reasonable time to reply (Judiciary Act, s 78B). The Attorney-Generals also have a right to intervene (Judiciary Act, s 78A). The High Court may remove a matter into the High Court on application of a party and shall remove it on application of an Attorney-General (Judiciary Act, s 40). 

Gratwick and Johnson 

· Constitutional defence raised in proceedings before Magistrate’s court

· Magistrate held defence regulations invalid

· Went on appeal to WA Full Court and then Commonwealth AG applied for removal to HCA

· So appeal straight from Mag’s court to HCA (and Magistrate’s decision upheld)

Section 4: Jurisdiction of Commonwealth Officers

s 75(v) “Matters… in which a writ of mandamus or prohibition or an injunction is sought against an officer of the Commonwealth”. 

Parliament can clearly choose whether federal courts other than HCA have this jurisdiction at all under s 77. It can also grant federal jurisdiction to the Federal Court of Australia but then subject it to restrictions as to grounds of review (Abebe v Commonwealth – note narrow 4:3 majority). 

Since s 75(v) is in s 75, the jurisdiction cannot be taken away from the High Court (R v Commonwealth Court of Conciliation & Arbitration; Ex parte AEU). This was confirmed in the case of Plaintiff S157 v Commonwealth.

Plaintiff S157 v Commonwealth

· The Commonwealth amended the Migration Act to provide that many decisions would be excluded from appeal

· These are commonly defined as “privative clause decisions”, unreviewable in “any court” (s 474)

· The Act also provided a 35 day time limit for challenging the application of the privative clause in the HCA (s 486A)

· Also, if a plaintiff had applied for a protection visa, the courts must not publish the person’s name (s 91X) this wasn’t, however, there was a great deal of publicity surrounding this in the papers

· The court held that if the “decision” in above sections included a decision tainted by jurisdictional error, the sections would be invalid

· Furthermore, bad “decisions” are not really decisions and so sections simply wouldn’t apply to them

· This meant that the court read the section down so as to be ineffective rather than holding it invalid, in a sense allowing the Commonwealth to save face

Part 13B: Laws Regulating the Exercise of Federal Jurisdiction

Parliament may enact laws regarding: 

· burden of proof (Milicevic v Campbell) 

· admissibility of evidence (Rodway v The Queen), 

· even directing courts to ignore complicity of police in illegality (Nicholas v R), as long as the court is left free to impartially find facts and apply the law (dicta)

Section 1: Limit on power to regulate judicial proceedings

Although Parliament can enact laws for the purposes above, there is a limit to such power.

Obiter of Gaudron J in Nicholas v R to suggest that the essential nature of a court be maintained:

· Proceedings of a court must ensure equality before the law

· Impartiality and the appearance of impartiality

· Right to meet the case against you

· Independent determination of issues (applying the facts to the law)

· Perhaps a ‘fair trial’

· Courts cannot be involved in proceedings that would be an abuse of process

· Courts cannot do anything that would bring the administration of justice into disrepute

Bass v Permanent Trustee – Judicial power involves the application of the relevant law to facts as found in proceedings conducted in accordance with the judicial process. And that requires that the parties be given an opportunity to present their evidence and to challenge the evidence led against them. 

But note that this has never been applied to strike down any law.

Section 2: Vesting of Federal power in State courts (s 77(ii)) 

Le Mesurier v Connor

· In this case the Federal Registrar was appointed to a State court by a Commonwealth Act

· This was held to be invalid under s 77(iii)

· The court held that if the Commonwealth wishes to confer power to the State courts it must take them as it finds them

Russell v Russell

· In this case the Family Law Act gave jurisdiction to the State courts

· The Act prescribed that the courts should sit in a closed court and should not wear robes

· The High Court found the first instruction to be invalid, and the second to be valid, both by 4:3

HCF Case

· State rules provided that Master exercised some of the power of the Court

· If a State law has given judicial power to a non-judicial officer, the Commonwealth can pick that up as part of the Court’s power

Appendix 1: Section 51 Commonwealth Constitution

Part V—Powers of the Parliament

51 Legislative powers of the Parliament 

The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:

i. trade and commerce with other countries, and among the States;

ii. taxation; but so as not to discriminate between States or parts of States;

iii. bounties on the production or export of goods, but so that such bounties shall be uniform throughout the Commonwealth;

iv. borrowing money on the public credit of the Commonwealth;

v. postal, telegraphic, telephonic, and other like services;

vi. the naval and military defence of the Commonwealth and of the several States, and the control of the forces to execute and maintain the laws of the Commonwealth;

vii. lighthouses, lightships, beacons and buoys;

viii. astronomical and meteorological observations;

ix. quarantine;

x. fisheries in Australian waters beyond territorial limits;

xi. census and statistics;

xii. currency, coinage, and legal tender;

xiii. banking, other than State banking; also State banking extending beyond the limits of the State concerned, the incorporation of banks, and the issue of paper money;

xiv. insurance, other than State insurance; also State insurance extending beyond the limits of the State concerned;

xv. weights and measures;

xvi. bills of exchange and promissory notes;

xvii. bankruptcy and insolvency;

xviii. copyrights, patents of inventions and designs, and trademarks;

xix. naturalization and aliens;

xx. foreign corporations, and trading or financial corporation’s formed within the limits of the Commonwealth;

xxi. marriage;

xxii. divorce and matrimonial causes; and in relation thereto, parental rights, and the custody and guardianship of infants;

xxiii. invalid and old-age pensions;

(xiiiA) the provision of maternity allowances, widows’ pensions, child endowment, unemployment, pharmaceutical, sickness and hospital benefits, medical and dental services (but not so as to authorize any form of civil conscription), benefits to students and family allowances;

xxiv. the service and execution throughout the Commonwealth of the civil and criminal process and the judgments of the courts of the States;

xxv. the recognition throughout the Commonwealth of the laws, the public Acts and records, and the judicial proceedings of the States;

xxvi. the people of any race, other than the aboriginal race in any State, for whom it is deemed necessary to make special laws;

xxvii. immigration and emigration;

xxviii. the influx of criminals;

xxix. external affairs;

xxx. the relations of the Commonwealth with the islands of the Pacific;

xxxi. the acquisition of property on just terms from any State or person for any purpose in respect of which the Parliament has power to make laws;

xxxii. the control of railways with respect to transport for the naval and military purposes of the Commonwealth;

xxxiii. the acquisition, with the consent of a State, of any railways of the State on terms arranged between the Commonwealth and the State;

xxxiv. railway construction and extension in any State with the consent of that State;

xxxv. conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond the limits of any one State;
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 Facts:


Betfair held a licence under Tasmanian law to operate a betting exchange, by which bets may be laid on a horse or a team losing as well as winning. Customers from all over Australia could place bets by telephone or internet.  Between 28 August 2006 and 24 January 2007, Mr Erceg, who lived in Western Australia, used the internet to place bets with Betfair on horse and greyhound races and other sporting events in Western Australia and elsewhere. 


Western Australia’s Betting and Racing Legislation Amendment Act 2007, made betting with a betting exchange an offence.  In all other States, Betfair was authorised to conduct its operations by its being licensed in one State (Tasmania).  Betfair and Mr Erceg, with the support of Tasmania, began proceedings in the High Court to challenge the validity of these amendments, which they claimed were contrary to s 92 of the Constitution.  In particular, Betfair and Mr Erceg challenged two provisions introduced into the Betting Control Act:


Section 24(1aa) stated that a person who bets through a betting exchange commits an offence attracting a penalty of $10,000 or two years’ imprisonment or both. 


Section 27D(1) provided that publishing or making available a WA race field without approval attracted a fine of $5000. 


Held:


The two sections were unconstitutional as they imposed discriminatory and protectionist burdens on interstate trade.


The Court noted that in Castlemaine Tooheys it applied the “appropriate and adapted” criterion to the relevant legislation to ensure that its impact on interstate trade was incidental and not disproportionate to the achievement of its objective.


This criterion necessarily involves the existence of a “proportionality” between, on the one hand, the differential burden imposed on an out-of-State producer, when compared with the provision of in-State producers, and, on the other hand, such competitively “neutral” objectives as it is claimed the law is designed to achieve – that is, a criterion of “reasonable necessity”.


The WA prohibitions were not necessary for the protection or preservation of the integrity of the racing industry – they were not proportionate, appropriate or adapted to the propounded legislative object. 


What was proportional involved a consideration of the constraint upon market forces operating within the national economy by legal barriers which protected the in-State operator against the out-of-State operator. The prohibitions resulted in an unfair commercial restraint. The inhibition to competition presented by geographic separation of the States, between rival suppliers and between supplier and customer, were reduced by the accessibility of the internet and the ease of its use. 
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