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Native Title


Native Title – Structure of Answer
1. “The decision in Mabo No 2 rejected the notion of terra nullius in Australia. From this point onwards, Native Title (NT) was recognised at common law and NT burdened the Crown’s radical title.”

2. Identify what area of land is being claimed.

3. Identify the land grants/dealings that may cause problems with NT.

4. Can the person/group make an NT claim? (briefly)

a. The following people can make NT applications:

i. A group who claims NT (s 61(1)(1))

ii. Person with non-NT interest (s  61(1)(2))

iii. A Cth or State minister (s 61(1)(3) & (4))

5. Does the claimant have NT rights?

a. Elements of NT are set out in s 223 NTA

i. Must show traditional laws acknowledged, traditional customs observed (s 223(1)(a) NTA)

1. Must prove laws and customs are substantially the same as those at sovereignty; and

a. Rights/interests created or formed after sovereignty cannot be recognised (Yorta Yorta)

b. There can be adaptation or development, but must be contemplated by traditional laws/customs (Yorta Yorta)

c. Question of fact, determined by evidence of group members and anthropologists (Mabo)

d. Right to hunt animals might still be traditional even though there is the aid of modern technology, such as an outboard motor on a vessel (Yanner v Eaton)

e. It is very unlikely that commercial exploitation could be considered ‘traditional’ within the statutory definition (Ward)

2. Prove continuously acknowledged since sovereignty; and

a. Observance must have been continued substantially uninterrupted since sovereignty (Yorta Yorta)

b. Community can, at some point, disperse and then regroup, but must, upon regrouping, continue to practice traditional laws and customs (Yorta Yorta)

3. Prove the existence of each and every law/custom

a. Proof of occupation at sovereignty, without more, is insufficient (Ward)

b. List of possible rights and interests from (Daniel v WA)

i. Right to enter, travel over and remain on land

ii. Ritual and ceremony

iii. Camping, building shelter, living there

iv. Hunting and foraging 

v. Fishing

vi. Right to collect and forage for bush medicine and food

vii. Take fauna

viii. Take flora

ix. Take ochre 

x. Take and use stone

xi. Take and use water

xii. Cook and light fires

xiii. Control access, activities, resources, improvements and other groups in relation to the land

xiv. Protect and care for sites and objects

xv. Maintain and protect sites and objects

xvi. Maintain and protect cultural knowledge

xvii. Protect places and objects from inappropriate use

c. The above list is known as the ‘bundle of rights’ approach (Ward)

ii. Must have connection with claimed land or waters (s 223(1)(b) NTA)

1. Question is whether the group’s traditional laws and customs are of a character or nature which establishes a connection between that group and the land area claimed (Ward)

2. There was some uncertainty whether it required a physical or spiritual connection with the land (De Rose v SA)

a. Now dealt with in the NTA in s 190B(7):

i. Registrar must be satisfied that claimant has, or did have, a physical connection (s 190B(7)(a)); or 

ii. If that cannot be satisfied, that the claimant had, or would have been expected to retain a physical connection but for the fact that they were removed or excluded from the land forcefully (s 190B(7)(b))

iii. Must show rights claimed are consistent with the common law (s 223(1)(c) NTA)

1. Exclusive possession of offshore waters is not recognised (Yarmirr)

2. In recognising the NT rights, the recognition must not be repugnant to natural justice, equity and good consciousness (Ward)

3. Commercial exploitation of what was once a NT right will be inconsistent with the common law because it would involve the exclusion of other people with commercial interests (Yarmirr)

a. Ie commercial fishers would need to be excluded = inconsistent with CL

6. Come to conclusion as to whether or not the claimant has Native Title.

7. Has Native Title been extinguished?

a. Identify the dealing – is it a Commonwealth or State dealing?

i. Ie making legislation, granting land, exercise of executive power etc (s 226 NTA)

ii. Attributable to Cth or State under s 239 NTA

b. State when it occurred – prior to 1975 or not (ie prior to RDA)?

i. If before 1975, use CL principles (below)

ii. If after 1975, use NTA or NT(Q)A provisions (below)

c. Was the dealing valid or invalid when done?

i. If before 31/10/1975, pre-RDA, (common law principles)

1. Dealing valid when done.

a. For Crown grants

i. If grant of freehold land

1. Grant of fee simple extinguishes NT (Mabo)

ii. If grant of Crown lease

1. If grant confers, expressly or impliedly, the right to exclusive possession, then Native Title is extinguished (Wik)

2. Length of lease is relevant – the longer, the more likely to extinguish NT

3. If there is a clause in the lease that preserves Aborigines right to enter and use the land, then there is no extinguishment of NT (Wik)

iii. If mining or pastoral lease

1. Mining/pastoral leases generally do not grant exclusive possession to the lessee (Wik)

2. Question is whether the lessee’s rights are wholly or partially inconsistent with the preservation of NT

a. If wholly, NT fully extinguished. (Wik)

b. If partly, extinguished to the extent of the inconsistency (Ward)

iv. If grazing licence

1. Unlikely to extinguish NT, but may be partially extinguished

v. If declaration of national forest/park etc

1. Unlikely to affect NT

b. For legislation:

i. Legislature must demonstrate a clear and plain intention to extinguish NT in the legislation (Mabo)

ii. Mere passage of legislation controlling or regulating land is not sufficient to extinguish NT (Mabo)

c. For surrender

i. If traditional owners surrendered land to Crown by agreement, NT is extinguished (Mabo)

d. For conduct of indigenous peoples

i. By loss of connection with land (Yorta Yorta); or

ii. Failure to observe laws and customs

1. If permanently stop observing traditional laws and customs, NT is extinguished (Mabo)

iii. By death of last member of the tribe, then NT is extinguished (Mabo)

ii. If post-31/10/1975 but pre-01/01/1994
1. Is it a ‘past period act’ (s 228) ?

a. Must have occurred between 01/11/1975 and 31/12/1993; and

b. The act was invalid because of the existence of RDA.

2. If it is a ‘past period act’ then it was invalid when done.

iii. If 01/01/1994 but pre-23/12/1996 (likely to be pastoral leases only)

1. Is it an ‘intermediate period act’ (s 232A) ?

a. Must take place between 01/01/1994 and 23/12/1996; and

b. Act was not a freehold grant etc; and

c. The act was invalid because of the existence of NT; and

d. The act is not a past act; and

e. Before the act was done, a grant of freehold estate or lease, other than a mining lease, was made, or a public work was declared; and

f. The grant mentioned in (e) was valid.

2. If it is an ‘intermediate period act’ then it was invalid when done.

iv. If post-23/12/1996 (not likely)

1. Is it a ‘future act’ (s 233) ?

a. Takes place after 23/12/1996; and

b. Not a past act; and

c. Affects NT or is invalid to any extent because of NT; and

2. If it is a ‘future act’ then needs to comply with provisions of NTA.

d. For invalid dealings, has the dealing been validated under the NTA?

i. “Past acts”

1. For Commonwealth dealing

a. Automatically validated under s 14 of the NTA

2. For State dealing

a. Automatically validated under s 8 of the NT(Q)A

ii. “Intermediate period acts”

1. For Commonwealth dealing

a. Automatically validated under s 22A of the NTA

2. For State dealing

a. Automatically validated under s 8A of the NT(Q)A

iii. Act not validated? (unlikely)
1. Native Title is not extinguished and the grant is invalid due to the RDA.
e. The act is now validated. 

f. Is the dealing a ‘previous exclusive possession act’ under s 23B of the NTA?

i. Elements of s 23B

1. Dealing is valid (including automatic validation above); and

2. On or before 23/12/1996; and

3. Is a grant of any of the following:

a. A scheduled interest

b. A freehold estate

c. A lease that is not an agricultural or pastoral lease

d. An exclusive agricultural lease or exclusive pastoral lease

e. A residential lease

f. A community purposes lease

g. A lease that that confers a right of exclusive possession (other than a mining lease)

ii. If it is a PEPA (elements made out immediately above), then the Native Title is completely extinguished as at the time the act was done (s 23C NTA, s 20 NT(Q)A)

g. If the dealing is not a PEPA (above), is it a ‘previous non-exclusive possession act” under s 23F NTA?

i. Elements of s 23F

1. Dealing is valid (including automatic validation above); and

2. On or before 23/12/1996; and

3. Act is a grant of a non-exclusive agricultural lease or a non-exclusive pastoral lease

h. If PNEPA under s 23F (above):

i. For a ‘past act’

1. Is the dealing a Category A past act under s 229 NTA?

a. Grant of freehold estate before 01/01/1994

b. Grant of certain lease

i. Commercial

ii. Pastoral

iii. Agricultural

iv. Residential

c. Grant of freehold option before 01/01/94 and exercised after 01/01/94

d. If it is a Cat A past act

i. NT is extinguished entirely (s 15 NTA, s 10(2) NT(Q)A)

2. Is the dealing a Category B past act under s 230 NTA?

a. All leases that are not in Cat A (that is, a non-exclusive lease); or

b. Not a mining lease

c. If it is a Cat B past act

i. If wholly or partly inconsistent with NT, NT is extinguished to the extent of the inconsistency (s 15(1)(c) NTA, s 12(2) NT(Q)A)

3. Is the dealing a Category C past act under s 231 NTA?

a. Mining lease

b. If it is a Cat C past act

i. Non-extinguishment principle applies from s 238, that is, NT continues to exist but have no effect while the lease continues, but can be exercised after the lease expires (s 238)

4. Is the dealing a Category D past act under s 232 NTA?

a. Everything that doesn’t come within Cat A, B or C

i. Eg Declaration of a reserve etc

b. If it is a Cat D past act

i. Non-extinguishment principle applies from s 238, that is, NT continues to exist but have no effect while the lease continues, but can be exercised after the lease expires (s 238)

ii. For an ‘intermediate period act’

1. Is the dealing a Category A intermediate act under s 232B NTA?

a. Post 01/01/94 and pre-23/12/1996 grant of freehold estate

b. Post 01/01/94 and pre-23/12/1996 grant of:

i. Scheduled interest

ii. A commercial lease that is not an agricultural lease or a pastoral lease

iii. An exclusive agricultural lease, or an exclusive pastoral lease

iv. Residential lease

v. Community purposes lease

vi. A lease, other than a mining lease, that confers exclusive possession over land

c. Public work  

d. If it is a Cat A intermediate act

i. NT is extinguished entirely (s 22B(a) NTA, 13AA(2) NT(Q)A)

2. Is the dealing a Category B intermediate act under s 232C NTA?

a. Not a Cat A intermediate act; and

b. Not a

i. Mining lease

ii. Lease for the benefit of A & TSI people

c. If it is a Cat B intermediate act

i. If wholly or partly inconsistent with NT, NT is extinguished to the extent of the inconsistency (s 22B(c) NTA, s 13AC(2) NT(Q)A)

3. Is the dealing a Category C intermediate act under s 232D NTA?

a. Mining lease

b. If it is a Cat C intermediate act

i.  Non-extinguishment principle applies from s 238, that is, NT continues to exist but have no effect while the lease continues, but can be exercised after the lease expires (s 238)

4. Is the dealing a Category D intermediate act under s 232E NTA?

a. Anything not a Cat A, B or C act

b. If it is a Cat D intermediate act

i. Non-extinguishment principle applies from s 238, that is, NT continues to exist but have no effect while the lease continues, but can be exercised after the lease expires (s 238)

i. If not a PNEPA under s 23F (above) (unlikely)
i. Was the dealing validated under the NTA?

1. If yes
a. If it is a category A act, then native title extinguished

2. If no

a. Go to common law principles (Mabo)
8. Compensation

a. Past Acts

i. Compensation not payable at common law, therefore compensation only available under statute (Mabo)

ii. May be entitled to compensation under s 17 of the NTA, or s 15 of the NT(Q)A.

b. Intermediate Acts

i. Compensation not payable at common law, therefore compensation only available under statute (Mabo)

ii. May be entitled to compensation under s 22D of the NTA, or s 15 of the NT(Q)A.


Page 1 of 1

