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Fixtures and Chattels


FIXTURES & CHATTELS
ELEMENT 1: State the Parties

ELEMENT 2:  Definitions of a Fixture and a Chattel
Fixture – a physical object which is attached to the land; automatically acquired by the owner in fee simple; applies the maxim, “whatever is attached to the soil becomes part of it”.

Chattel – a movable object; not attached to the land
ELEMENT 3:  Commercial Implications
· There is a need to be able to determine the scope of the property i.e. fixtures can change the value of the property.
· Usual relationship with this type of dispute is tenant – lessor; vendor – purchaser; mortgagor – mortgaee; life tenant – remainder person
ELEMENT 4:  Legal Implications 
· Certain fixtures or chattels can be specifically provided for in the contract of sale. The terms of the contract, in that case, will be given effect. Usually, however, the contract is silent as to what items are included in the terms of the agreement.  Therefore apply CL.

ELEMENT 5:  Common Law Approach
SUB-Element 1:  State the General Rule

· General Rule – “Whatever is attached to the soil becomes part of it”

· E.g. where a lessee attaches something to land during the course of the lease – at the end of the lease, can this be removed by the lessee?  Because the attachment becomes a part of the land, it becomes the property of the landowner (lessor).

SUB-Element 2:  Determine whether or not an item has become a fixture

There are two Principles to be applied: Holland v. Hodgson (applied in APA Co Ltd v. Coroneo):
(1) The degree of annexation (how) and 
(2) The purpose of annexation. (Intention)
Holland v Hodgson

· Looms attached to stone floor via nails hammered into beams – were looms fixtures or chattels

HELD

· Blackburn J – looms were fixtures

· It is a question of fact

· Look at the degree of annexation (how it is actually affixed) and the object of annexation (why it is affixed)

· If only attached by own weight, then likely to be a chattel; however, if intention is to make item a fixture (part of land) then it is likely to be a fixture

(1) The Degree of Annexation

· If the chattel is attached to the land (e.g. a building) then prima facie, it is a fixture.

· If anyone wants to prove that it is not a fixture and they want to remove it, then the onus of proof will lie on the person who argues that it is not a fixture.

· If an item is NOT AFFIXED TO THE LAND, then prima facie it is not a fixture and therefore the onus of proof will lie on the person arguing that it is a fixture.

(2) Purpose of Annexation? (Intention)

· Ultimately, we are trying to ascertain the intention of the person who brought the item onto the land to see whether it’s a fixture or a chattel.

SUB-Element 3:  Indicia (and case law)

WAS IT INTENDED AS A FIXTURE?

OBJECTIVE TEST - Look at the facts and the circumstances and see if a reasonable person would have thought it was a chattel/fixture.

Hobson v. Gorringe

· H had entered into a hire purchase agreement with King and H was the owner of some machinery which he let out to King under this hire purchase agreement 

· (the nature of a hire purchase agreement is that the hirer rents the item for an agreed period of time and then pays a final sum when ownership is transferred at the end of the deal.  During the course of the agreement, the general intent is that the item remains the property of the lessor or hirer until that last stage is reached).  The Hire Purchase agreement in this case stated all of this.

· The property owner then affixed the machine to his land by bolts and screws to enable it to operate without rocking.

· The owner of the land (King) then mortgaged the land to Gorringe (so borrowed money on the security of the land and had to pay that money back), defaulted in the mortgage, so that the mortgagee went into possession.

· The question then became a dispute b/w the original owner of the machinery and the mortgagee (the mortgagee was claiming that the machinery was a fixture and therefore part of the land – the land was more valuable with the machinery)

HELD:

· Ct held that you must look at the facts objectively and in this case it was not permissible to look at the terms of the hire purchase agreement entered into b/w H and King (that was a private agreement which obviously bound those two parties) but so far as the third party was concerned (the purchase by the mortgagee – G) the matter had to be considered objectively  

· Comparing Hobson’s and Gorringe’s rights => as G had no notice of the HPA, yet was bonafide purchaser for value, then he should win, as he put up the money – bonafide purchaser for value without notice of H’s interest; Gorringe won – engine subject to mortgage

· On the facts this item was a fixture (by looking at the degree and purpose of the annexation) and therefore became part of the land and thus part of the subject of the mortgage.
Courts look at:

1. Whether the object has been attached to the land as an improvement or as part of the architectural design or layout (fixture), or if it is affixed as a temporary measure or for the purposes of display and enjoyment (chattel):

Leigh v. Taylor

· An example of the converse situation.  This case concerned tapestries which had been securely attached to the walls of a house.  So, prima facie they were fixtures because of the degree of attachment. 

· However, the Court held that they were not fixtures because they were only attached to enable them to be used as a chattel (to be enjoyed in their own right, on display, for enjoyment).

Re Whaley

· Also a case concerning fixtures – ornamental pictures in room with Elizabethan theme

· Court held that they were fixtures because they had been put up as part of the general lay out and design of the house and contributed to the theme of the room.

2. The length of time for which it’s affixed: 
APA Co Ltd v. Coroneo

· This case tends to be the one to which Australian judges refer most frequently

· The argument concerned some theatre seats.  The building in which they were located was used for multiple purposes (showing movies, concerts, boxing matches etc) and the seats were therefore moved around.

· The chairs were fastened together in rows and when they were in use, they were affixed to the ground but then they were unfixed and moved for the next show.

· Were these chairs fixtures?

HELD:

· The chairs were not fixtures.

· In looking at the purpose of the annexation (i.e. the intention of the parties who brought the theatre seats in and affixed them) Jordan CJ went through the Holland v. Hodgson test and said that the test of whether a chattel which has been to some extent affixed is whether it was affixed with the intent that it remain in position permanently or for an indefinite or substantial period of time.

· Is the intention of the person who put it there to improve the enjoyment or use of the land or for the enjoyment of the thing itself?  Is there likely to be damage if the item is moved?
· If there was intention that it be there permanently or for a substantial period of time, it is a fixture and vice versa.

· Must look at all facts and circumstances
3. The relationship of the parties (is it contractual?)

· This general principle can be modified by any contract b/w the owner and the person who brought the thing onto the land, but that contract will not bind a third party and so far as any third party is concerned, you simply apply the normal fixture tests above.

4. Ease of removal and amount of damage that might be caused if removed.
5. Size (not conclusive)
6. Nature of the item itself, e.g. if it’s a house, it is likely to be a fixture:

Reid v. Smith

· The Court considered a Qlder-style house (built on stumps).  The stumps were secured to the ground, but the house rested on the stumps.

· The house itself is not attached to the land; is the house a fixture?

HELD:

· The onus was discharged and the Ct looked at the nature of the structure, its purpose etc.  This was a house, a dwelling and therefore its purpose was to be a permanent fixture.

· By simply establishing that the item in question was a house, the owners established that it was a fixture.

7. Status of the person fixing the item

· The general proposition is that if an item has become a fixture then it is owned by the landowner and therefore the landowner is the only person with a right to remove it.

· This general principle can be modified by any contract b/w the owner and the person who brought the thing onto the land, but that contract will not bind a third party and so far as any third party is concerned, you simply apply the normal fixture tests above.

· The CL provides that if a tenant has brought onto the property fixtures that can be described as domestic or trade fixtures, then the tenant has the right to remove those fixtures at any time during the term of the lease and in certain circumstances may also have a reasonable time after the expiry of the lease in which to exercise that right of removal.

· Trade fixtures are those used by a tenant in their particular trade and domestic fixtures are those used for their personal domestic use.

· There are some modifications to that CL principle in the Retail Shop Leases Act (Qld) and also in the Residential Tenancies Act.  There is a further exception for particular type of tenant, namely agricultural tenants.  Under the PLA, (Division 6 Part 8), there are a whole special set of rules developed for agricultural fixtures.

· Note: If factors are evenly balanced, fall back on the presumptions stated above, e.g. if attached it is presumed to be part of the land and the onus is on the person in disagreement to prove it’s chattel.
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