Nick Dowse

Priorities


Priorities – Structure of Answer
1. Identify the parties to the priorities dispute.

a. “X and Y will try to claim priority over each other, and the common law and equity might provide the answer.”

2. Work out whether their interests are legal or equitable

a. If the party is registered, then it is a legal interest.

b. If the party is unregistered, then it is an equitable interest.

c. An equitable mortgage can be created by depositing the certificate of title with the mortgagee (s 75 PLA)

3. Work out whose interest occurred first in time and so on.

4. Apply the appropriate rule.

a. If earlier legal vs later legal
i. “Under s 184 & 185 of the LTA, the later legal title holder will take the title subject to any earlier registered interests, but free from any unregistered interests.”

ii. Mortgagees are paid out according to priority of time (s 88 PLA)

1. When mortgagee exercises a power of sale, the mortgagee’s interest is extinguished after the exercise of sale (s 79)

b. If earlier legal vs later equitable
i. “Under s 184(1) LTA, a registered proprietor holds their interest free from any unregistered, that is, equitable, interests. This is the case save for when there is any fraud by that RP, or any of the other exceptions to indefeasibility apply, found in s 185 LTA. So in the absence of fraud or other exception, the earlier legal interest prevails.”

c. If earlier equitable vs later legal
i. “The LTA specifically states that a registered proprietor is not affected by actual or constructive notice of an unregistered, that is, equitable, interest affecting the lot (s 184(2)(a)). The result is that the RP is not bound by anything that is not noted on the register (Friedman v Barrett).”

d. If earlier equitable vs later equitable (most likely)

i. Not dealt with under the Torrens legislation, so resort to CL (Breskvar v Wall)

ii. Does the later equitable interest holder have notice of the first?

1. To determine notice:

a. Actual Notice

i. Actual knowledge of relevant facts

b. Constructive Notice

i. Notice which would have come to an inquirer’s attention if they had made all the relevant and usual inquiries (ie searched the register)

ii. Lodging a caveat or settlement notice will provide either actual or constructive notice to anyone who searches or ought to have searched the register (JH Just) (s 346 PLA)

c. Imputed Notice

i. Notice that is acquired or deemed to be acquired by an agent for a principal purchaser of an estate. The law assumes any relevant facts in the knowledge of the agent are told to the principal

2. If there has been notice:

a. The first interest in time prevails

b. The general position is that later equitable interest holder takes the land subject to the earlier equitable interest holder’s interests (Moffett v Dillon)

3. If there has not been notice:

a. “To resolve a dispute between two equitable interest holders without notice of each other, the rule in Rice v Rice is applied which is, if, after a thorough examination of all the circumstances, the equities of both parties are found to be equal, then, as a last resort, the first in time prevails (Rice v Rice).”

b. “There have been two approaches evident in the cases. The first is to undertake a categorisation of each of the parties’ interests as either mere equities, or as full equitable interests (Latec Investments).”

c. First approach

i. A mere equity is a right to bring an action to obtain a remedy against a person.

ii. If have equitable fee simple, this is a full equitable interest

iii. Go through the facts and explain whether each party has a mere equity or a full equitable interest.

iv. If a subsequent holder of a full equitable interest, bona fide without notice, then they will get priority (Latec Investments)

v. Come to conclusion as to who would win under this approach.

d. Second approach

i. “The second approach is the ‘conduct’ approach, which involves looking at all the circumstances and conduct of the parties to determine whether the equities are equal, without the need for categorising them (Rice v Rice).”

ii. “Under this approach, particular emphasis is placed on the conduct of the party with the earlier interest, to determine whether there is any disentitling conduct on their behalf.”

iii. Go through and comment on the conduct of the parties.

1. Was there anything the 1st interest holder could have done differently?

a. Failure to lodge caveat dealt with below

2. Was there anything the 2nd interest holder could have done differently?

3. What was the manner and circumstances of acquisition of the respective interests?

iv. Come to conclusion as to who would win under this approach.

e. Has a caveat been lodged?

i. Comment on primary and secondary role of caveats

1. Primary = freeze register, so all parties can work out who has what entitlements

2. Secondary = provide notice to anyone who searches, or who ought to have searched, the register (s 346 PLA)

ii. Does a failure to lodge a caveat amount to disentitling conduct?

1. Older cases say ‘yes’

a. If later equitable interest holder can represent to the world that he is free to deal with the land in question (Butler v Fairclough)

i. Ie by giving them the certificate of title even though they haven’t paid (Abigail v Lapin)

b. A person who has an equitable charge may protect it by lodging a caveat (Butler v Fairclough per Griffith J)

c. If the later interest holder would have bought the property anyway, notwithstanding notice of the earlier equitable interest, lodging a caveat will not give priority (Lynch v O’Keefe)

2. Later cases say ‘no’

a. If there are circumstances present that would indicate that the land will not be dealt with contrary to the equitable interest holder’s rights, then it might be reasonable not to lodge a caveat (Jacobs v Platt Nominees)

i. Ie where there is a family or personal relationship of trust involved

b. If it is not reasonably foreseeable that a 3rd party interest would be affected by a failure to lodge a caveat, then it will not be disentitling conduct (Jacobs)

i. Ie where the party assumes, reasonably, that land will not be transferred without consulting them first (again because of a family or personal relationship of trust)

c. If some steps have been taken to otherwise protect their interest, such as keeping the certificate of title for safekeeping etc, then it will not be disentitling conduct not to lodge a caveat (J&H Just)

d. If the later interest holder has not searched the register, this might be disentitling conduct (Abigail v Lapin)

e. If the later interest holder would have bought the property anyway, notwithstanding notice of the earlier equitable interest, lodging a caveat will not give priority (Lynch v O’Keefe)

f. Has a settlement notice been lodged?

i. If so

1. Provides protection to an unregistered purchaser for 2 months (s 143(a) LTA)

2. Prevent registration of instruments lodged after the SN (s 141(1) LTA)

a. However, will not prevent registration of documents lodged before the settlement notice (s 141(2)(e) LTA)

b. Also, does not prevent a caveat being lodged (s 151 LTA)

3. Preserves the depositor’s place in the queue (s 150 LTA)

4. Like a caveat, provides actual or constructive notice of an unregistered interest holder.

5. Perhaps the deposition of a SN gives a better right to registration (Breskvar v Wall), however the better view is that it does not affect a priorities dispute (Moffett v Dillon).

g. Come to overall conclusion.

5. Is one of the parties a volunteer?

a. A volunteer is a party who has not provided valuable consideration for the land (ie a person receiving a gift etc)

b. If considering before registration

i. As soon as a gift is complete in equity, the donee will have an equitable interest in the land (s 200 PLA) (Corin v Patten)

1. If give the certificate of title and transfer documents to the volunteer, gift is complete (Corin v Patten)

ii. Volunteers take their interest subject to all prior equities, whether they have notice or not????

c. If considering after registration

i. A volunteer is treated exactly the same way as a purchaser for value under the LTA (s 180)
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