LWB236 Real Property Law

Exam Preparation Notes

THE DOCTRINE OF ESTATES

· The doctrine of tenure says that the Crown owns all the land and individuals hold their land by way of grant from the Crown.  

· The Doctrine of Estates is concerned with the length of time for which a person holds their land, i.e. in a grant of land from the Crown, how long does a person hold that land for?  

· It depends on the estate in the land which the person was granted.

· The estate confers certain powers of management, enjoyment and use of the land (in the context of ownership) for a particular period of time.  This depends upon what type of estate the person holds. 

· The types of Estate are divided primarily in accordance with the TYPE OF TENURE under which a particular tenant holds land.  

There are two principal types of Estates:

1. Freehold tenure (where the tenant held according to a free tenure) or 

2. Non-freehold tenure.(now replaced by leases)


FREEHOLD TENURE

Freehold tenures had two characteristics: 

(1) They had to be held on free tenure; AND 

(2) they are of indefinite duration.  

· To be a freehold estate, there must be no way of knowing at the time of the grant when the estate will terminate.  

· It may in some circumstances be recognised that it will terminate, but it is uncertain as to when that will occur.  

· E.g. A life estate is granted for the life of someone and you don’t know how long that person is going to live, so it is an estate granted for an indefinite duration.

Freehold estates were divided into three types: 

1. Fee simple

(Fee tail) – no longer applicable

2. Life Estate

The Estate In Fee Simple

· This type of Estate is the greatest interest in land recognised at CL and is the closest that CL comes to absolute ownership

· The word “fee” means capable of being inherited.

· The word “simple” means that the estate could pass to heirs generally, not one that is restricted to a certain class.

Creation of fee simple estates

· CL - words of limitation are required for the creation of fee simple estates.

· To A in fee simple

· To A and her/his heirs 

· To A in fee simple 

· To A forever

· If no words of limitation are used, e.g. if it just says “to A”, then s.29(i) PLA comes into operation.

· Disposition of freehold land without words of limitation, or any equivalent words shall pass…the whole interest unless a contrary intention appears.

· Where an instrument is to be registered under the Land Title Act, s.61(ii)(d) provides that the instrument must contain “a description sufficient to identify the interest to be transferred”.

· In practice, the Registry requires the words “in fee simple” to be used.

The Estate In Fee Tail

· This was made obsolete in Qld by s.19 and s.22 of the PLA (after the commencement of the act, the only estates that can be created are the estate in fee simple and the estate for life).

· The line of heirs that could inherit the property were limited.

· The broad fee tail was created this way – to A and the heirs, but only the heirs of his body (only the descendants of A – only children).  It could be limited even further – to A and the male heirs of his body (tail male), or to A and the female heirs of his body (tail female).

The Life Estate

· This is an estate, the length of which is fixed by reference to a life.

· It is not an estate of inheritance - lasts only during the life of the selected person (the word fee is not used)

· It is a freehold estate because it’s of indefinite duration.

Creation of Life Estates

· CL – the requisite words of limitation are “to A for Life”
· To create a life estate, no special words are needed. E.g. to A for life (or similar words) is sufficient.

· In the absence of any clear specification, a fee simple will be granted: s.29(1) PLA

Categories of Life Estates

· When a person holds a life estate, the duration of the estate is fixed by reference to a life – called the “Measuring Life”.  The measuring life may be that of : (1) the ordinary life tenant; or (2) estate pur autre vie (for another life).

(1) Ordinary Life Tenant

· G to A for life.  A is both the life tenant and the measuring life.

(2) Estate pur autre vie
· G to A for the life of B.   A is the life tenant and B is the measuring life.

· Now statute generally provides that the holder of the estate, that is A, can leave the interest by will.

· In either category of life estate, when the measuring life dies, the life tenant’s interest comes to an end and the land either reverts to the grantor, or passes on to the person next entitled, depending on the terms of the disposition.

THE LEASEHOLD ESTATE

· It is NOT a freehold estate because a lease, by definition, has to be for a fixed term.  

· Under a leasehold estate, the lessee is given exclusive possession of the property for the specified term.

· There are no special words necessary to create a leasehold estate, you simply indicate what is intended with the appropriate degree of clarity.

· In the case of ALL ESTATES IN LAND (and all dealing with land) there are requirements of writing under the provisions of the PLA, so that to create or transfer interests in land, you require a document in writing, signed by the transferor under ss.10 and 11 of the PLA.

RIGHTS AND DUTIES OF OWNERS OF FREEHOLD ESTATES

Fee Simple Estates

· The owner of an estate in fee simple has rights equivalent to an owner, so they have all the rights mentioned above in ownership – powers of disposition, rights of use etc.

Life Estates

· Rights of Disposition

· At CL the life tenant is able to dispose of their interest in land (a proprietary interest in land), sell or transfer it.  

· Example: If Murray (Grantor) gives his house to Claire for Claire’s life (Claire can then sell her interest to Christine, but this will only last until Claire dies).

Under the Trusts Act 1973

· Under the Qld Trusts Act, the powers of a tenant to transfer, or otherwise deal with their land, (e.g. to lease or mortgage it,) can be extended beyond the powers that exist at CL.

Examples. – No.1

· G (Grantor) grants land to a Trustee (T) on trust for A for life.

· T has therefore got the legal fee simple (no words of  limitation and therefore apply s.29 of the PLA) 

· A has an equitable life estate.  

· If the transaction is done another way – G grants land to A for Life – there is no trust, and A has a legal life estate.

Examples. – No.2

· The owner (O) of land dies

· In his will, O leaves the property as follows:

      “To my widow (W) for life and after her death to my daughters (A & B) in Fee Simple.”  

· A & B are aged 4 and 2 at the time of O’s death.  Who has the power to manage the Fee Simple should the need arise (i.e. if it needs to be sold)?  Answer:  Nobody.  

· The wife cannot sell it because she only has life estate, and the daughters don’t have the contractual capacity.  

· Solutions:  The law of trusts could have been used 

· O should have created a trust, i.e. to my trustee (T) on trust for W for life and after her death on trust for A & B in Fee Simple.  

· If that had been done, T as trustee would have full powers of management, including the power to sell, lease, or mortgage the land 

· Where an express trust has not been set up, the Statutory Regime established by the Trusts Act 1973 can be used to allow the Life Tenant to deal with the Fee Simple (e.g. W in the above example), but only with the prior sanction of the court.  

· It is to provide a mechanism to prevent the property deteriorating etc. and to allow the Life Tenant greater powers than they have at CL.  These provisions only apply in certain circumstances.

Section 5: Definition of “Trust Property”

S.5:  Trust Property includes:

(c) Land which is lawfully vested in any person for an estate for the person’s own or any other life…

· (e.g. to W for life, remainder to A & B, W is the Life Tenant, therefore her property is declared by statute to be Trust property).

Section 6:  Exercise of Powers

s.6:  Powers conferred by the Act on a Trustee may be exercised:- 

s.6(b) in respect of land which is Trust Property
(1) if there is … no Trustee (as in the above example) – by the person…for the time being beneficially entitled to possession (W in eg)...or to the rents and profits

· (If there is an express Trustee, there is no problem, but where there is no Trustee, the Act allows the Life Tenant to exercise the power).

Part IV  of the Act sets out the general powers of Trustees (ss.31-59)

· S.32(1)(a)

Power of Sale (that means under s.7, the power to sell the fee simple)

· S.32(1)(e) 

Power to Lease

· S.45 

Power to Mortgage

· ss.32(1) or 45
Court Sanction is required if Statutory Trustee exercises powers conferred by.

· S.7 


Provides that Exercise of Powers by Statutory Trustee are “subject to any order or direction of the Court…”

· S.7A 

Outlines the Effect of Exercise of Powers.

Example

· If it is necessary for the property to be sold, the widow can be given approval to do that.  

· If it’s sold for about $200,000, a possible scenario is that the money (the capital) is invested.  

· The widow still has the life estate, so she is entitled to the income from that capital for her life, and then after her death, the capital will pass to the children (i.e. the type of property has been converted from land to capital).

· Rights to Use of the Property 

General

· The general proposition is that a Life Tenant can make full use and enjoyment of the property during their life (they can live on the land, or lease it to others etc.).  

· However, the Life Tenant’s tenure is limited to their life and the law imposes certain obligations on that Tenant to ensure that the property is preserved for the benefit of the person who is going to take the next Estate in the land.

Subject to the Doctrine of Waste

· The Doctrine of Waste provides principles at CL and Equity and others which have been partially put into statutory form in the PLA.

There are four types of waste:

Ameliorating waste
· occurs when a person actually improves a property, e.g. by renovating a house or building a house.  

· A Life Tenant is not meant to commit such an act.  The Court is likely to refuse a remedy if an action is brought on the grounds that a previous Tenant has ameliorated waste or improved the property.  

· E.g. Doherty v. Allman – the H of L refused a remedy.  

Permissive waste

· occurs when a Life Tenant fails to maintain a property and therefore damage is caused because property deteriorates and decreases in value.  

· The general rule is that a Life Tenant is not responsible for permissive waste.  

· It is possible to impose an obligation on the Life Tenant not to allow permissive waste to occur, e.g. in a Will, the property could be left to W for life, but she/he must keep the property in reasonable repair… 

· In the absence of an express provision there will be no liability for permissive waste in a Life Tenant: In re Cartright.

Voluntary waste 

· occurs when the Life Tenant does positive acts of injury.  

· Under s.24 of the PLA (restates the CL) a Life Tenant is liable for voluntary waste.  

· However, also under s.24, it is recognised that a tenant may be exempted from liability for voluntary waste by the instrument which creates the Life Tenancy (e.g. the Grantor can say the Tenant is not liable for voluntary waste – the grant is made without impeachment of waste).

Equitable waste

· Consists of acts of wanton and destruction.  

· This type of waste was recognised by Equity Cts to grant a remedy, even where a tenant was unimpeachable for waste (i.e. even though a tenant was not liable for voluntary waste under the terms of the grant, if the destruction was so severe, Equity would intervene and provide a remedy):  Bane v. Lord Barnard.  

· This position is repeated by s.25 of the PLA.  It is possible to exclude liability for equitable waste, but very clear words would be needed.

	
	DAMAGE
	LIABILITY OF LIFE TENANT

	Ameliorating
	No damage usually
	Not unless very special circumstances are found

	Permissive
	Non-repair etc.
	Generally not liable except if grant imposes a duty to repair

	Voluntary
	Positive damaging act
	Generally liable except if grant exempts liability

	Equitable
	Flagrant or wanton destruction
	Liable unless grant exempts liability specifically for equitable waste.


FUTURE INTERESTS

· It is possible to have a series of estates that follow each other which are called successive interests in land.


Examples:

G (Grantor; Owner in Fee Simple) grants land:

· To A for Life (G still holds some interest in the land because G is the owner in Fee Simple and has only disposed of a Life Estate).  It would be possible for G to create successive interests.

· To A for Life, remainder to B for Life (G still retains the fee simple, but has disposed of two successive Life Estates).

· To A for Life, remainder to B in Fee Simple (G would retain nothing because G disposed of the fee simple).

Classification of Future Interests

· In Possession

· In Remainder

· In Reversion

POSSESSION 

· a person has a present right to possession of the land (not a future interest)

REVERSION 

· A reversion is the residue of the grantor’s interest after he or she has granted away some lesser estate (eg. Life estate) in possession to some other person.

· There can only be one  reversion.

· Remainders are created by the act of the grantor, but a reversion arises from operation of law.

· Is the part of the grantor’s interest which has not been disposed of by the grant.  The reversion is a property interest, so G could sell the fee simple at any time (but it would be subject to A and B’s life estates).  Similarly, if G dies before A or B, then G can leave the it interest to beneficiaries.  So G has an estate in fee simple in reversion.

· In the above examples, B’s interest (both in fee simple and life estates) is called a future interest because it is postponed until some future time.

· A future interest does not mean no interest in the land at all.  B does have a current interest in the land, but the right to possession is postponed.

· A and B have vested interests.

Examples:

G has granted Life Estate to A and then remainder to B for Life.  

· When G gives the first estate to A, A’s estate lies in possession because A has the immediate right to possession of the estate (therefore, A has an estate in possession). 

· After A dies, B’s estate will fall into possession, in other words, will vest in possession.  

· Prior to A dying, B has an interest in the land  because B has the expectation that his interest would fall into possession, but B’s right to possession is postponed until after A died.  So B has a remainder which is initially vested in interest, but subsequently when A died, vested in possession.  

· G retains the fee simple, but G’s rights to physically possess the property are now subject to A’s life estate and B’s life estate.  G does retain the fee simple and still has an interest in the land.  G’s interest is described as reversion.

( if A dies, the interest passes to B.  But, if B dies before A, B (and B’s beneficiaries) get no interest because B had a Life Estate only.  If G dies before A or B, G does have a fee simple, so G can include this in his/her will.

REMAINDER 

· Is an estate which is created when the grantor creates two or more estates by the same instrument (and in the same land).  

· Where there are two or more estates created by the same interest, the first estate is called a “particular estate” (because it is granted for a particular portion of time) and the succeeding estates are called “remainders”.

· Eg to C for life, remainder to D in fee simple.

A.  VESTED INTERESTS

There are two types of vested interests:

1. Vested in possession 

2. Vested in interest

Example:

G – to A for life, remainder to B for life

· A’s interest is vested in possession, i.e. A has a present right to possession, thus it is a present interest in the land.

· B’s interest (life estate) is not vested in possession (because A is still alive), but it is vested in interest (a clear property right, but no present right to possession) and is a future interest because the right to possession is postponed.

· G’s interest is also vested in interest.  G has no present right to possession and will also be a future interest.

For an interest to be “vested in interest”, two requirements have to be satisfied:

1. The person(s) entitled must be identified.

2. The estate in question must be ready to take effect immediately on the termination of the prior estate.

· If the 2 requirements are not satisfied then the interest is contingent.

B.  CONTINGENT INTERESTS

Example:

G – to A for life, remainder to B (aged 17 at time of grant) provided B reaches age of 21.

· B’s interest is contingent because it is conditional upon some specified event occurring (ie on B reaching the age of 21).

· B’s interest is not vested in possession (because A is taking the life estate).

· B’s interest is not vested in interest (because B’s estate today is not ready to take effect in possession)

· At the age of 21, B’s interest changes from contingent to vested.  Providing A is still alive when B turns 21, B’s interest will be a vested interest and then when A dies, B’s interest will vest in possession.

· G retains no interest in the land because the intent of this grant is that B take an estate in fee simple in due course – s.29 PLA.

· If B should die before B turns 21, the fee simple has no longer been disposed of by G (G disposed of the fee simple conditionally, but the condition failed) so G retains the fee simple.

· If A should die (ie before B turns 21), the property would be held on trust for B until B turns 21.  This should have been done by way of trust, so that if this were to happen, there would be a trustee appointed to take responsibility for B’s interest, rather than there being a gap.

· S.30(1) PLA provides that future interests in land shall take effect as equitable and not legal interests.  There is a special statutory definition of future interests in s.30(4) which is a limited definition and in effect, the definition is confined to contingent interests.  These contingent interests can now take effect in equity only.  

· s.30(2) provides that all interests in remainder cannot be registered in the freehold land register.  Under the torrens system, you need registration to get land title, so in effect, ss.(2) in an indirect way provides that all remainders (not just contingent ones) can take effect only as equitable interests.  (This is likely to come up in the case of Wills)

Examples of Future Interests:

(i) To A for life

A – entitled to immediate possession (vested in possession)

G – fee simple in reversion 

· When A dies, possession in the land reverts back to G or if G is dead, to G’s heirs.

(ii) To C for life, remainder to D in fee simple

C – vested in possession

D – vested in interest

· Should D die before C then her interest will pass to her heirs

(iii) To E for life and then to F for life

E – vested in possession

F – vested in interest

· G still has a fee simple in reversion because both interests are life estates.

(iv) To H for life, remainder to J (aged 17) in fee simple provided J reaches 21.

H – vested in possession

J – contingent interest (not vested).  

· When J turns 21 his interest becomes a vested interest.  It will vest in possession when H dies.

(v) To K for life, remainder to L on reaching 18 for his life.

K – life interest vested in possession

L – remainder life interest contingent until he reaches 18.  

· At 18 L’s interest will become vested in interest

· G (or his heirs when he is dead) retains the fee simple in reversion.

(vi) To M and N for their joint lives, remainder in fee simple to the survivor

M & N – joint life interests that are vested in possession.

· Either one of M or N may take the remainder interest in fee simple.

· As the identity of the survivor is unknown it is a contingent future interest.

THE RULES AGAINST PERPETUITIES

This is a rule of law developed at CL and it states:
· An interest must vest, if it vests at all, not later than 21 years after the death of someone who was alive at the date of creation of the interest.

Example:

· T (Testator – in Will) – to my son S for life

· Remainder to his eldest son (S1) for life

· Remainder to his eldest son (S2) for life and so on…

· Remainder in fee simple to S10 provided he reaches 50

· The reasons for these sorts of Wills were firstly, to keep the land in the family and prevent someone selling it, and secondly, to avoid taxes.

· The rule against perpetuities is concerned with stopping or putting a limit on this sort of arrangement.

· It is a matter of public policy that land should remain a relatively free medium of exchange.

· The rule operates by prohibiting ‘remote vesting of land’.

· E.g. the final vesting of the estate in fee simple is postponed until S10 turns 50.  S10 gets a contingent interest (contingent on his turning 50).  The rule against perpetuities says that that is too long a period of time.  It sets up a time period within which an interest must vest.

· The rule is concerned with the vesting of contingent interests, ie it only applies to contingent interests.  Essentially, the rule provides that vesting must occur within the time frame specified by the rule.
Application of the Rule: 

· At CL, it is an indefinite time frame because it depends on adding up the life of the person who was alive (life in being), wait till they die, and then add on 21 years to determine the perpetuity period is.

· “If it vests at all” means that it may be that some interests will fail, eg if someone dies before it vests in them.

· The date when the period starts running is the date of the instrument (ie if the deed of grant is dated the 1st Jan, the time frame starts then) – if the grant is in a Will, time starts running at the death of the testator of the will.  

· To apply the rule, you must find someone who is alive at the date of the deed or instrument.  The way to select the life in being is to find someone whose life has some bearing on the grant.  The life in being need not necessarily be identified in the instrument.  The interest must vest within 21 years after that person dies.  

· At CL, the rule is applied very strictly, and you must determine whether there has been a breach of the rule at the date of the instrument.

Example:

· T (in Will)

· To A for life (A has no children at the time)

· Remainder to A’s oldest daughter (D) in fee simple provided D reaches 21

· The gift to D is contingent ( ask if there’s a perpetuities issue here?

· Find a person alive at the day T dies.  Assume A is alive = life in being.

· If A dies without any children, the gift to D fails ( no perpetuities issue.

· By the time A dies, D either must be born or at least be conceived because D is A’s daughter, ( it follows that D must turn 21, within 21 years of A’s death, because D is a child of A (give or take 9 months for children who are not born).  D’s interest must best within the perpetuity period ( it is valid from a perpetuities point of view.

· T (in Will)

· To A for life (A has no children at the time)

· Remainder to A’s daughter (D) for life

· Remainder to A’s oldest grandaughter (D1) when D1 reaches 21

· No problem with A’s interest. 

· D’s interest is also okay because if a daughter is born, provided she survives A, her interest vests upon A’s death.

· The problem is with the grandaughter’s gift – at CL this would be void because it is possible that A has a child (eg D is born in 2000) and then A dies (in 2001) – D1’s interest must vest within 21 years of 2001, ie 2002.

· It is possible that D doesn’t even have a child until 2022.  D1 would not be 21 until 2043.  Therefore the gift to D1 would be void.

Property Law Act – s.209(i) provides that where an instrument provides, the applicable perpetuity period may be any specified period not exceeding 80 years.

· The Act allows the person who drafts the instrument to specify a fixed term perpetuity period (can be up to 80 years)

·  If you specify the time period and the statute applies, all the CL is inapplicable (but you must specify)

· The PLA modifies the application of the CL

RELATIONSHIP BETWEEN PROPERTY LAW AND EQUITY

· The development in Equity that is relevant to Property law is the Trust.

· Example: Where a trust is created, the grant is made to Trustees (T1 and T2) in fee simple to hold on trust for B in fee simple.  The trustees take a legal fee simple in the land and B holds an equitable estate in fee simple.  The purpose of the trust is that the trustees look after the property on behalf of B (r’ship of trust b/w T1, T2 and B) and as a result, T1 and T2 must manage and deal with the property with the interests of B paramount.

· When trusts were originally created the beneficiary under a trust (B) only had personal rights against the trustee if the trustee broke the trustee relationship (breach).  Over a period of time, the Courts of Chancery extended the range of people against whom B could obtain a remedy (upon breach).  The position was then reached where a beneficiary could assert their rights over the property as against everyone else in the world except the bona fide purchaser for value without notice.  Therefore, B would have a proprietary interest and would have an estate in the land (enforceable in Equity). 

· T would hold the legal estate in the land and B would hold the equitable estate in the land.  T’s estate is the better estate.

· Example: T1 and T2 in fee simple on trust for B for life and then on trust for C in fee simple.  This creates an express trust.  The result is that the trustees hold the legal estate in fee simple.  Simultaneously, B owns an equitable life estate and then succeeding B’s equitable life estate is an equitable fee simple in remainder, held by C.

· T1 and T2 have a legal estate in fee simple vested in possession (they have an immediate right to possession)

· B’s interest is vested in possession, so the legal and the equitable interests can co-exist.

· C has an equitable fee simple in remainder.  It is vested in interest and when B dies, it will be vested in possession.

An equitable interest in land may be created in three ways:

1. by express trust – the beneficiaries will hold an equitable interest in the property.  Under the Torrens system, the Trustees appear on the title deeds (beneficiaries names never appear on the title deeds).  Equitable interests are not listed under the Torrens system.

2. An attempt to transfer land or to create an interest in land such as a lease or mortgage – if one tries to transfer or create an interest in land, there are strict rules of law that must be applied. 

· To determine whether an instrument is effective in equity, consider whether the remedy of specific performance is available.  E.g. an unregistered lease is not effective at law because it is not registered.  It will be effective at Equity if the lessee is able to get an order from the court for a remedy of specific performance.

· Every interest that may exist at law may also be created in Equity, e.g. there may be a legal fee simple or an equitable fee simple, a legal mortgage or an equitable mortgage.

· In addition, there are some interests in land that are only recognised in Equity.  The two most common are the mortgagor’s right to redeem a mortgage (equity of redemption which creates an interest in the land in the mortgagor) and a restrictive covenant  (a covenant which controls the way land is used and such covenants may be enforceable in equity but are not enforceable at law, ie against third parties).
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