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Adverse Possession


Adverse Possession – Structure of Answer
1. State that there may be an adverse possession action.

a. “X may seek the proper legal title to the land by bringing an action in adverse possession.”

2. Definition of adverse possession.

a. “Adverse possession occurs where a person other than the true owner is in possession claiming to be the owner.”

3. “To establish a successful adverse possession, the adverse possessor must:

a. establish the requisite intention to possess the land (BCC v Moran); and

b. be in factual possession (Powell v McFarlane); and

c. be in possession for a time so as to bar any action by the true owner; and lastly

d. follow the proscribed procedure for registration under the Land Title Act.”

4. Intention to Possess

a. Without the requisite intention to possess, in law there can be no possession (Pye per Browne-Wilkinson LJ)

b. Adverse possessor must show that they had the intention to exclude the rest of the world, including the paper owner (Moran)

c. Intention may be deduced from the physical acts themselves (Pye)

5. Factual Possession

a. There must be an appropriate degree of physical control of the land (Powell v McFarlane)

b. Has the adverse possessor ousted or discontinued possession of the true owner?

c. The factual possession must be open, and not in secret (Mulcahy v Curramore)

d. The ousting or discontinuing must be peaceful, not taken by force (Mulchay)

e. The possession must indeed be adverse; it must have been taken without the consent of the true owner (Mulcahy)

f. Examples of factual possession

i. Paying rates (Re Johnson)

ii. Erecting and maintaining fences, cultivating the land (Powell v McFarlane)

iii. Mere entry will not suffice (Lord Advocate v Lord Lovat)

iv. Residence is good evidence, but not essential (Mulcahy)

v. Leasing it out or building upon it is good evidence (Mulcahy)

vi. Putting lock on fence shows physical control (Moran)

vii. Maintaining lawn, trimming hedges, planting garden (Moran)

viii. Complete and exclusive control of an area (Moran)

ix. Camping from time to time not sufficient (Re Johnson)

x. Running cattle, crops etc shows possession (Mulcahy)

6. Expiration of Time Limitation

a. “An action shall not be brought by a person to recover land after the expiration of 12 years from the date on which the right of action accrued to that person (s 13 Limitations of Actions Act).”

b. The accrual begins on the date of dispossession or discontinuance (s 14(1) LAA)

i. However, this does not cause the time limitation to run, there must be someone in whose favour the limitation can run

ii. Thus, the limitation starts at the time adverse possession is taken (s 19(1) LAA)

c. At the expiration of the limitation period, the once true owner’s title is extinguished (s 24(1) LAA)

d. If the adverse possessor abandons possession during the limitation period, the action will no longer accrue, and will start again if they begin repossession (s 19(2) LAA)

e. If the adverse possessor abandons possession and another adverse possessor later comes and begins their adverse possession, they may not account for the initial adverse possessor’s time in possession for the limitation period (Mulcahy)

f. If there are a series of continuous adverse possessors

i. Must be no gaps in possession

ii. Must be a successive transmission of possessory title that is consensual in nature (such as a sale or gift)

iii. If this is satisfied, then the time limitation runs from the date of the first adverse possessor. (Mulcahy)

g. Can the time limitation period be extended?

i. Where the adverse possessor has committed fraud, the limitation period does not begin to run until the true owner knows of the fraud, or ought reasonably have become aware of the fraud (s 38(1)(a) LAA).

ii. Where there is a disability on the part of the true owner, the limitation period will not begin to run until the true owner is no longer under a disability (s 29(1) LAA), or until at least 30 years has passed if they are under a continuous disability (s 29(2)(b) LAA)

1. Disability includes (s 5(2) LAA)

a. Prisoner

b. Minor (under 18)

c. Person of unsound mind

d. Unknown true owner (Re Johnson)

2. In the case of an unknown true owner, the maximum time must be let run, that is 30 years (Re Johnson)

7. Procedure for Registration under the LTA

a. Process is provided for in ss 98-108 LTA

i. Application must be made in relation to the whole lot, and cannot be made against the Government (s 98(1) LTA)

ii. Adverse possessor must lodge an application at the Titles Office including any documents of title the adverse possessor has

iii. If Registrar accepts the application

1. Gives notice to registered proprietor and any other parties

2. Public notice of the application

3. Notices state that the adverse possessor will become the registered proprietor unless a caveat is lodged by a certain date

iv. If no caveat is lodged following this procedure, the adverse possessor can be registered as the owner (s 108 LTA)
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