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CAVEATS

Introduction

· The PRIMARY purpose of the caveat is to protect the interest of the caveator’s (person who lodges the caveat) interest in land.  It has the effect of freezing the register and giving notice of the outstanding interest in respect of the land to anyone who searches the register.
· The entry of a caveat does NOT in itself affect priorities between competing unregistered interests, nor does it reserve a place in the registration queue for an instrument aiming to convert an unregistered interest into a registered one

· Failure to caveat MAY be one factor which can result in a loss of priority. 

Types of Caveats

· There can be a caveat against dealings with the lot: s122 LTA

· A caveat can be lodged by the registrar of freehold land titles: s17 and s122(1)(b) LTA

· A caveat can be lodged against an adverse possessor’s claim: s104 LTA

· A caveat by the equitable mortgagee: s122(1)(a) LTA

ELEMENT 1:  Who can lodge a caveat??

s122 LTA sets out a list as to who can lodge a caveat:

(a) A person claiming an interest in a lot s122(2)(a): 

· Interest is defined in s.36 of the AIA in relation to land to mean:

i) a legal or equitable estate in the land

ii) a right, power or privilege over or in relation to the land or other property.

· This is a lapsable caveat under s126 LTA.

(b) The Registrar can lodge a caveat under s17: 

· The registrar can lodge on behalf of people who can’t lodge to protect themselves or where a caveat is required to be lodged as a matter of urgency.

· Under s.17(2) the caveat may be lodged to prevent a dealing which may prejudice any of the following:

a) the State, Cth or Local Government

b) a minor

c) intellectually handicapped

d) person who is absent from the State

e) a person because of fraud or forgery or a misdescription of the lot or its boundaries.

· There is NO COMPENSATION PAYABLE for compensation under s188-188(a).

(c) The registered owner of the lot s122(1)(c):

· A registered owner can also lodge a caveat but this is a non-lapsing caveat s126(1) LTA.  It will remain effective until withdrawn, cancelled by the Registrar or ordered to be removed by the Court.

· The right for a registered owner to caveat becomes important where there are fraudulent dealings with property.

(d) A person to whom an Australian Court has ordered that an interest in a lot be transferred s122(1)(d)

(e) A person who had the benefit of a subsisting order of an Australian court in restraining a registered proprietor from dealing with a lot 

· The lodging of a caveat with the consent of the registered owner does not mean that the interest claimed is a caveatable one.

· If the right to lodge a caveat is given in an agreement, it may be relied on to show the intention of the parties that the caveatee’s land is to be subject to an obligation in favour of the caveator.  

· The principle is that the agreement will not be worthless and the interest is not given if it is known that it will not be followed.

· An interest may be a caveatable interest even though it is never capable of registration, that is it is equitable: eg - an equitable charge over assets.

ELEMENT 2:  Does the caveator have a caveatable interest??
· To lodge a caveat the caveator must have a caveatable interest: Miller v Minister of Mines
· An equitable interest in the land is sufficient BUT a mere contractual or personal right will not.

There was a discussion that involved the meaning of ‘estate’ and whether this covered equitable interests.  It was held that these provisions did extend to equitable interests in the land: Qld Estates and Kuper.
It is suggested that the right to caveat under s122 (1) (a) can be divided into 2 broad categories:

1. Claimant under an unregistered but registrable instrument

2. Claimant to some other equitable estate or interest in land

The following are examples where the courts have held that a caveatable interest exists:

· The interest of a purchaser under an agreement for sale: Re Oil Tool Sales
· An agreement to grant an easement: Wellington City Corporation
· Beneficial interest of cestui trust, and a unit holder under a unit trust.

· A mortgagees interest in the land: Re Dixon’s Caveat
· A right to a profit-a-prendre: Connolly v Noone
· A purchaser’s lien for return of deposit and instalments after the contract is terminated without fault on the part of the purchaser: Ex parte Lord
· A charge over land given to a creditor to secure payment of a debt: Griffiths v Hodge
· Where money on building materials belonging to the caveator are misappropriated and applied to make improvements on the land, the caveator will have a right in equity to trace the money and materials and assert an equitable charge over the land. This is an interest sufficient to support a caveat under s121(1)(a): Wickham Developments
A list of claims that were NOT held to be caveatable either because the claimant never had such an interest or the interest he/she once had has been exhausted:

· A vendor who had been paid for his land and had delivered a memorandum of transfer as his right had been exhausted:  Ex parte Durmil
· A claim by a builder under the usual provision in a construction agreement giving the builder ‘possession’ of the site for purposes of constructing work, it was held that this was not an interest in the land; this is to be distinguished from the situation where a builder has a charge over the land given to the builder to secure payment of a debt as this is an interest in the land:  Re PT Stevens Earthmoving Pty Ltd Caveat
· A claim to an interest in a matrimonial home where divorce proceedings commenced but no order had been made by the court as to the property:  Re Week’s Caveat
· A co-owner of land over which statutory trustees for sale had been appointed and after the trustees had entered into a contract of sale, did not have a caveatable interest in the land, only an interest in the proceeds of the sale:  Re Trepas Pty Ltd
· An interest in a partnership is not a caveatable interest because of the nature of a partner’ interest in the partnership assets, and thus this is not a right to specific property only a right to a portion of the surplus after realisation of assets and payment of debts.

Conditional Contracts

· A conditional contract is where a contract is subject to fulfilment of obligations/conditions which are outside the power of the parties: eg - Government approval, subject to finance.

· In determining whether a caveator has an equitable interest in the land, courts have looked at the AVAILABILITY OF EQUITABLE REMEDIES as indicia of the existence of an equitable interest:

There are 2 views:

1) narrow – only is the claimant can get specific performance

2) broad – if the claimant can get any remedy

· More recent HC decisions have taken a more liberal approach suggesting that a purchaser under a conditional contract has an equitable interest in the land (sufficient to support a caveat) IF he or she is entitled to some form of equitable relief such as an injunction or some other remedy to protect that interest.

Re Henderson’s Trust:

· Mrs H was seeking to protect by lodging the caveat an equitable fee simple. The contract was subject to approval by the Local Government Authority. 

· The appellant argued that as a result of the contract being subject to third party approval, Mrs H couldn’t get specific performance and thus did not have the ‘interest’ which meant she could caveat. 

HELD:

· The court held that there was opinion suggesting an equitable interest in the land can exist provided that the claimant can claim equitable relief by way of injunction or specific performance or some other remedy to maintain or protect their interests.

The right to lodge a caveat for mere equity

· A MERE EQUITY is given to describe the right of a plaintiff to obtain the assistance of the court to set aside a transaction; once the transaction is set aside then the plaintiff regains a full legal or equitable interest

There are 2 views:

1) the narrow view – a mere equity doesn’t support a caveat

2) the wide view – a mere equity can support a caveat

· There is now support for the wide view, that mere equities can support the lodgement of a caveat

Narrow view:

Re Piles Caveat:

· The court held that the only interest that was held was a mere equity, and thus it was held that an action for fraudulent misrepresentation to recover land was not an interest sufficient to support a caveat, as it was only enforceable through an injunction.

Swanson v Trepan:

· The caveat was lodged by the mortgagor to restrain a sale of property by the mortgagee, and there had been no settlement only a contract of sale. 

· The caveat was lodged because there had been fraud by the mortgagee under the statutory power of sale to the purchaser. 

Held:

· The court held that even though the sale wasn’t complete and he was still the registered owner the only way to protect his interest was through injunction which was not enough, and thus set aside the caveat.

· HOWEVER this is wrongly decided and would be decided differently as a result of Re McKean
Wide view:

Re McKeans Caveat:

· The right to set aside the contract amounted to an equitable interest sufficient to ground a caveat, and thus the court didn’t remove it. 

· The contract was held to be complete and in Sinclair v Hope Investments the court said there was a caveatable interest even though there was only a contract of sale and not settlement.

Andel v Century Car Care:

· Although there was no need to discuss the interest as it was held that there was no ‘serious interest’ question to be tried, the court said that the decision in Re McKean would have been followed as it was not Parliament’s intention to construe who can lodge a caveat so narrowly.

Sinclair v Hope
· the registered proprietor has a right to caveat if s/he establishes a set of circumstances over and above status of registered            proprietor which gives rise to a distinct interest in the land

· a claim that the mortgagee has entered into a voidable contract under a power of sale is such a set of circumstances

EQUITABLE MORTGAGEE’S CAVEAT

· This is where a BANK would lodge a caveat instead of a registered mortgage to save money and this is allowed under s122(1)(a)&(2).

· Note that now, with the changes to the operation of the equitable mortgagee’s caveat, it is no longer possible to protect an equitable mortgage indefinitely with a caveat.

· The idea is to push all mortgages to be registered

ELEMENT 3:  Have the Formalities been complied with??
· ALL caveats lodged under the LTA must comply with s.121 of the LTA and contain the following information:

(a) the name of the caveator

(b) an address where the documents can be served on the caveator

(c) unless the registrar dispenses with it, the name and address of:

· the registered owner of the affected by the caveat

· anyone else having the right to deal with the lot affected by the caveat
   

(d) the registered interest affected by the caveat

(e) if the caveat only relates to part of a lot, a description of the affected part

(f) the interest claimed by the caveator

(g) the grounds on which the interest is claimed

· s121(1): the signature of the caveator  s121(1)

ELEMENT 4:  Removal of a Caveat.
From caveatee’s perspective:

· apply to Supreme Court for removal of caveat - s127(1)

· if caveat lapses, application to remove may be unnecessary

· start process for early lapsing - s126 (2) – (5)

· utilise Registrar’s power to cancel – s128 (long shot!!!)

From caveator’s perspective (person who lodged a caveat):

· to avoid lapse, caveator may start court proceedings - s126 (4) and (5)

· may be withdrawn - s125

1. Lapsing

· Some caveats will lapse after the expiry date of the prescribed time unless certain action is taken.

· Other caveats are non-lapsing and this means that they remain effective until withdrawn by the caveator, cancelled by the registrar or removed by the court.

Unders.126(1) of the LTA, a caveat will NOT lapse under s.126 if:    (Non-Lapsing Caveat)

· lodged by the registered owner –s.126(1)(a)

· lodged with the consent of the owner or–s.126(1)(b)

· lodged by the Registrar–s.126(1)(c)

A caveat lodged under s.122(1)(a) will lapse after 3 months from the date of lodgment (or earlier if the procedure in s.126(2)-(5) is followed) UNLESS:

1. The Caveat is lodged with the consent of the registered owner OR

2. Court proceedings are commenced within the requisite time and notice of those proceeding is given to the registrar.

2. Early Lapsing

· S126(2)-(5) provides a mechanism whereby the caveatee may bring about an early lapsing of the caveat.     

· A caveatee may serve on the caveator a notice requiring the caveator to commence court proceedings to establish the interests claimed under the caveat:  s126(2).

· The caveatee must notify the Registrar within 14 days that notice has been given to the caveator  s126(3)

· The caveator must commence proceedings within the 14 days or the caveat will lapse: s.126(4)(a)(ii)

· If no action is taken by the caveatee at all then the caveat will lapse after 3 mths: s126(5)

· There is NO obligation on the caveatee to serve the notice under s.126 and the caveatee at ALL times has the right to apply under s.127 for an order by the Court that the caveat be removed.

      However the procedure for early lapsing is relatively quick and inexpensive 

NOTE: This section does NOT apply to a caveat if :

a) It is lodged by the registered owner; OR

b) Lodged with the consent of the owner

c) Lodged by the registrar under s.17

3. Withdrawal and Cancellation

· The caveator may withdraw under s125 LTA

· The Registrar may cancel the caveat under s128(1) LTA if he/she is satisfied:

· The interest claimed by the caveator has ceased

· The claim of the caveator has been settled by agreement                                 

· The nature of the interest claimed does not entitle the caveator to prevent registration of an instrument that has been lodged.

· The caveator must be given 7 days notice of the registrar’s intention to cancel the caveat 

· If the caveator lodges the interest claimed in the caveat for registration, the registrar may remove the caveat immediately before registering the instrument

4. A Court Order removing a caveat

· s127(1) enables a caveatee to apply to the Supreme Court for an order that a caveat be removed.  However the application is expensive so if possible the caveatee may wait for the caveat to lapse.

· The court can make the order whether or not the caveator has been notified, and it may make the order on the terms it considers appropriate under s127(2)

· The caveator may be required to show why the caveat is not to be removed


In deciding whether the court will grant the discretion to remove the caveat they will consider:

a) Whether the caveat contains all matters required under s121(1) LTA: Re Henderson’s Caveat; Re Whalley’s Caveat
b) Whether the caveator has the necessary interest in the land s122(1)(a)

c) The tests that the court applies is similar to the tests used for deciding whether there is an interlocutory injunction is given, and a two fold test is applied plus some other considerations:

(1) there must be a serious question to be answered and the caveator must have a reasonable chance of success;  Re Oil Tool Sales AND
(2) will the inconvenience to the caveat outweigh the injury that the caveator would suffer if the injunction is granted, look at the damage suffered by both parties

· The purpose of an application under s127 is to determine whether the caveat should remain.  An application under s.127 is NOT appropriate for the final determination of the right of the parties.

· The Crt does not decide contested issues of fact that are more properly determined at a trial to determine the ACTUAL dispute between the parties.

· if the court allows the caveat to remain it can require an undertaking from the caveator as to damages in case an injustice is caused to the caveatee, in the event the claim fails

Re Burman’s Caveat:

· Here there was a large amount owing on a mortgage and the value of the property was somewhat less than the value of the mortgage. 

· There was no offer by the caveator to pay into the court and no prospect of the mortgage being completely set aside. So on the balance of convenience the caveat was removed.
· Established the test of balance of convenience
Henderson’s Case:
· Here there was a serious question to be tried as it involved fraud.  There was a delay in registration but it was not her fault, she offered to pay money into the court so the caveat stood.
· Where the caveat is non-lapsing, an application to the court under s127 may be the only way to remove the caveat if the caveator is not prepared to withdraw it and it cannot be cancelled by the Registrar under s128.

Can a caveat be amended because of a defect?

· s129 allows the court to order removal of a defective caveat and at the same time to give leave under s129 to lodge a further caveat on the same grounds but with the defects corrected. 

Queensland Estates:

· The caveator’s interest was only ¼ of the land and it was argued that the caveat was for the whole property, and thus it was too wide. 

· The court said that the caveat was too wide but they also said that the court had the power to amend it.

HELD

· Under the old legislation the court had the power to amend and there was no intention to change that meaning, thus the court had the power to amend the caveat.
· A mistake as to form is not fatal
Lodgement of a caveat on similar grounds

· Under s129 LTA  a caveat cannot be lodged on the same or similar grounds but only with the leave of the court of competent jurisdiction (EA & S Plaster Co Pty Ltd v The Registrar of Titles)

· This section also applies where the caveat has been withdrawn, cancelled or removed.

· Where a caveat has lapsed or been ordered to be removed, another caveat cannot be lodged on same or similar grounds – s40 RPA

ELEMENT 5:  What can be registered after a caveat is lodged?
Set out in s124(2):

· those that are specified in the caveat

· when the caveator consents

· if the instruments are executed by a mortgagee whose interest was registered before the lodgement of the caveat if:

· the mortgagee had the power under the mortgage to execute

· the caveator claims an interest in the lot as security for the payment of money

· where there transfer of the mortgage is executed by the mortgagee whose interest was registered before the lodgement of the caveat

· other interests if the were registered before lodgment

ELEMENT 6:  Compensation for Improper Caveat s130
· s130 LTA allows damages to be awarded where there is a  lodging or continuing of a caveat without reasonable cause

· this includes the power to award exemplary damages
Principles from Farvet Pty Ltd v Frost: 
· There is a rebuttable presumption that the caveator lodged or continued the caveat without reasonable grounds;

· Thus the caveator has to prove that the caveat was lodged or continued with reasonable cause.

· The caveator can establish that the caveat was lodged with reasonable cause by proving that the caveator had an honest belief based on reasonable grounds that he/she had a caveatable interest.

· The claimant for compensation still has to prove the loss or damage as a  consequence of the lodging or continuance of the caveat.

· On the basis of statutory interpretation there is no way to impute Improper purpose into the clause just because the heading to the section mentioned “improper purpose”.  It’s the section that has effect and the section is NOT unclear.

· Therefore it may be difficult to get compensation.

SETTLEMENT NOTICES

· When people feel vulnerable between settlement and registration they may deposit a settlement notice.

· People got scared of a paperless title system and figured they needed protection (purchasers in particular and mortgagees too) between the time of completion and registration.  This is because if you don’t have a certificate of title you get a bit worried if you don’t have anything yet.

· Part 7A of LTA – there are similarities with settlement notices and caveats BUT also important differences.

Effect of deposit of settlement notice – 

· Settlement notices are deposited while caveats are lodged.

· It prevents the registration of an interest in the lot until the notice is withdrawn, removed or cancelled.

· It only prevents the lodgement of instruments that are lodged AFTER the deposit so unlike caveats a settlement notice doesn’t freeze registration.  

But there are a number of instruments which are not caught: s141(2) says “a settlement notice does not prevent registration of -

(a) an instrument specified in the settlement notice as an instrument to which the notice does not apply; or

(b) an instrument if the transferee consents to its registration; or

(c) an instrument of transfer of a mortgage that’s been signed by a mortgagee whose interest was registered before lodgment of the notice; or

(d) another interest that, if registered, will not affect the interest the subject of the notice; or

(e) an instrument lodged before the notice.” (opposite of caveats which freeze the register (nothing gets registered whether it’s lodged before or after), settlement notices – it’s only instruments after).

· When a settlement notice is deposited any instrument prevented from being registered by the settlement notice is deemed to be lodged after the directly related instruments that are mentioned within the notice are and thus priorities change

· Settlement notices actually affect PRIORITY of instruments.  

· Caveats do not affect priorities.  Caveats allow the priorities to be worked out.
· Any instruments that have been prevented from registration will not get registered until after the instruments that are specified in the notice have been registered.  

· Settlement notices expire after two months, or directly after the instruments which are in that settlement have been lodged, whichever happens first.

· Remember, caveats expire after 3 months or some can continue indefinitely.  
· There is no provision for early lapsing for a settlement notice because it applies to a particular transaction.
· Settlement notices are able to be amended – s.152 With a settlement notice, the transferee can make a specific request and the registrar can then amend the settlement notice.

· Must go to court to get a caveat amended. 
· There is no re-deposit possible of a settlement notice – s.146

· Remember, you cannot re-lodge a caveat or settlement notice on the same or similar grounds
· A transferee may deposit a settlement notice under s138 &140 LTA

A transferee includes:

· purchaser for consideration

· a person with an interest in a lot capable of being registered

· mortgagee

· person entitled to an interest in a lot under the transfer

· A settlement notice must:

· Be in the approved form

· Signed by or for the transferee

· Specify the matters in s139(2)  [type of transaction; the name of the parties; description of the lot; all instruments directly related to the transaction (like the instrument of release of the existing mortgage, the instrument transfer from A to B and the instrument of mortgage); an address where the documents can be served; the registered interest effected by the settlement notice]

· A settlement notice may be withdrawn by the transfee under s142 LTA: compare with s.185 for caveats.

· It may be cancelled by the registrar under s145 LTA: compare with s.128 re caveats.

· The court may remove the settlement notice under s144 LTA: compare with s.127 regarding caveats.

· Depositing a settlement notice does not prevent the lodgement of a caveat under s151 LTA.

· A settlement notice will lapse 2 mths from the date that it is lodged or when all instruments a directly related to the transaction and specified in the settlement notice under s142 LTA

· Settlement notices can be withdrawn and cancelled under ss142 & 145

· Settlement notices may be corrected upon written request from the transferee specified in the settlement notice under s152

· There can be no second settlement notice under s146, that is if it lapses or is withdrawn, removed or cancelled another settlement cannot be lodged for the same property

· If the settlement notice lapses the transferee can still lodge a caveat under s152 LTA

· Under s147 any person who deposits or continues a settlement notice without reasonable cause must compensate anyone else who suffers loss or damage as a result
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