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                                                      Rights Of Ownership


RIGHTS OF OWNERSHIP

· An owner of land at CL may dispose of land

· An owner can create lesser interests than ownership in the land (e.g. create leases, or to mortgage property).

· The focus is on the rights to use the land – how far do those rights extends.

· Physical limits – the maxim states “a landowner owns everything up to the sky and down to the centre of the earth”.  This is the principle from which the cases are decided.

RIGHTS OF OWNERSHIP ABOVE THE LAND

Bernstein v. Skyviews & General Ltd

· A company (S) flew over B’s land and took photos of the house.

· B sued S for damages for trespass.

· The question was whether somebody flying 200ft above the land constituted a trespass

HELD:
-     It did not constitute trespass.

· No authority could be found to say that a landowner’s right extended to an unlimited height. (Despite the maxim, there is no authority that holds this)

· The Judge said that the way to approach this problem is to balance the rights of the general public to take advantage of technology and science, and to be able to use airspace against the rights of the landowner.

· That balance could be achieved by saying that the owner of the land only has ownership to such a height as is necessary for the ordinary use and enjoyment of land.
· Subsequently it has been suggested that a more appropriate formulation might be that the landowner has the right to enable the reasonable use and enjoyment of land rather than ordinary use…
Graham v. KD Morris & Sons Pty Ltd

· Case of the crane swinging over a landowner’s property.

HELD:

· The overhang of the crane did constitute a trespass, it did interfere with the landowner’s use and enjoyment of their land.

RIGHTS OF OWNERSHIP BELOW THE SURFACE

· The landowner can use land below the surface to a reasonable extent, i.e. to enable the use and enjoyment of the property.

· Right to Minerals:  In general, a landowner in Qld does NOT HAVE A RIGHT TO MINERALS because of the Mineral Resources Act 1989 (Gold – s.8(i) and other minerals – s.9 are considered to be property of the Crown (there are some exceptions to this in Nth Qld)).

· Rights to excavate: generally a landowner can excavate their property but s.179 in the Property Law Act operates as a limitation on this.  It provides that a landowner has an obligation not to do anything which would withdraw support from any other land or building.

RIGHTS TO WATER

· At CL a person who had water flowing round the boundary of their property or through their property was called a “Riparian owner” (which means a person whose land adjoins or abuts flowing water).  A Riparian owner had certain rights to the use of the water on their land.

· These rights have been modified by ss.35, 36 and 3 of the Water Resources Act 1989.

· S.3 provides that the right to the use and flow of boundary water (water in a watercourse adjoining one or more owners’ land) is vested in the Crown.

· Under ss.35 and 36 the Riparian owner is given the right to use the water for domestic purposes and for watering stock etc. 

· The limits of the land (or boundaries) are determined by survey and that identifies the extent of the land.  There are special problems concerning a boundary that includes a road or a watercourse.
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