Nick Dowse

Third Party Liability


Third Party Liability (Fiduciary) – Structure of Answer
1. Identify the third party.

a. “X may be held liable as a third party to the fiduciary relationship.”

2. “The liability of third parties is established on the basis of the application of the two limbs in Barnes v Addy, and this was recently confirmed by the HCA in Farah Constructions.”

3. The two limbs of Barnes v Addy (as stated in Farah Constructions):

a. Knowing Receipt

i. Elements

1. The assets must be held in trust

a. This will be previously established, under the fiduciary’s primary liability, and if not, the court might declare that the fiduciary holds the property on trust as a constructive trustee (ie as a remedy to the breach of fiduciary duty action).

b. Property is not information (Farah Constructions)

2. The assets must be disposed of in breach of the trust

a. The disposition of the property must not be in the administration of the trust or fiduciary duties.

b. Includes the disposition of the proceeds of property (ie money)

c. Property is not information (Farah Constructions)

3. The 3rd party received those assets, which belong to the claimant, beneficially
a. “Receive beneficially” is where the 3rd party considers the assets their own, which they can use for their own purposes. Doesn’t include for any other purposes

4. 3rd party has knowledge that the assets have been received as the result of a breach of fiduciary duty at the time property received

a.  Knowledge includes types 1 – 4 from Baden (Consul)

i. actual knowledge

ii. wilfully shutting one’s eyes to the obvious

iii. wilfully and recklessly failing to make such inquiries as an honest and reasonable person would make

iv. knowledge of circumstances which would indicate the facts to an honest and reasonable person

1. ie knowledge of facts that would, of themselves, to a reasonable person, tell of fraud

ii. If those elements cannot be made out, there is an alternative claim

1. The claimant may alternatively seek to establish that the recipient of trust property is liable for having dealt with the trust property in a manner inconsistent with the terms of the trust where there is no basis for establishing liability at the time of receipt.

2. This applies mainly to volunteers (ie people who have provided no consideration) who have no notice of the breach, but then receives notice at a later time

3. If this claim is successful, the 3rd party then has to deal with the property in accordance with the terms of the trust from that point onwards (ie it is not retrospective)

b. Knowing Assistance

i. Used where the 3rd party has assisted the fiduciary to breach the duty.

ii. Unlike knowing receipt (above), do not need to show that title or control of trust property has been acquired, merely that the 3rd party has assisted in a breach

iii. Elements (from Consul)

1. Assistance is given by the 3rd party

a. Any dealing by a stranger to the trust relationship with the intention to help the fraud

b. No inevitable loss required

2. In a fraudulent and dishonest design on the part of the trustees

a. Must be fraudulent and dishonest, not one or the other (Farah Constructions)

b. Requires taking of a risk to the prejudice of the beneficiary’s right, which is known there is no right to take.

c. Dishonest = not acting as an honest person would in the circumstances

3. Knowledge by the 3rd party of the dishonest and fraudulent design

a. Knowledge includes types 1 – 4 from Baden (Consul)

i. actual knowledge

ii. wilfully shutting one’s eyes to the obvious

iii. wilfully and recklessly failing to make such inquiries as an honest and reasonable person would make

iv. knowledge of circumstances which would indicate the facts to an honest and reasonable person

1. ie knowledge of facts that would, of themselves, to a reasonable person, tell of fraud

4. If either of the limbs can be made out, the 3rd party is liable in the same way as the fiduciary is.

5. Liability as trustee de son tort?

a. Extension of responsibility which attaches to a person who is not properly appointed a trustee but who makes himself a trustee do son tort and is thereby rendered liable as a constructive trustee of the trust property to the beneficiaries, and made liable to account for the breach of trust or breach of fiduciary duty

i. Ie where person holds themselves out as holding an office they do not hold

b. Elements (Barnes v Addy)

i. Acts which give rise to status of a trustee

1. Must point to evidence that somebody other than the true trustee has assumed the functions of a trustee without formerly being appointed

ii. Having assumed that position, that that person has committed other acts that constitute a breach of that duty

c. If the elements can be made out, the 3rd party will be held liable in the same way as a proper trustee would be.
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