	CONSTRUCTIVE TRUSTS


PLAINTIFF v DEFENDANT

[PLAINTIFF] is seeking to have their entitlement to the property recognised. One way a court could do this is through a constructive trust.

CONSTRUCTIVE TRUSTS
1. Define Constructive Trust

2. List 2 ways it can arise

3. Look at the 3 Australian cases

4. Apply principles from those cases

1.  DEFINE CONSTRUCTIVE TRUST
In Muschinski v Dodds Deane J referred to a constructive trust as “a remedial institution” that is imposed regardless of the actual or presumed agreement or intention to preclude the retention or assertion of beneficial ownership or property to the extent that such retention or assertion would be contrary to equitable principle.

Where an express trust gives rise to many duties and powers, a constructive trust confers much more limited powers to the trustee, as the court directs that the property in question be surrendered to someone else for the trust to be completed.  A constructive trust therefore does not give rise to an enduring relationship. 

INSTITUTION:  

· Acknowledged as a type of trust analogous to an express trust – having a trustee, beneficiary and legal title to property

· Developed as a way of making fiduciaries accountable and is a term used to describe both a personal and a proprietary liability to account for gain or loss.  
REMEDY: 
· Mechanism whereby persons are called upon to acknowledge that enjoyment of property belongs to others or that property should be conveyed to others.  

· Constructive trust will not exist until the court declares it.  

· Is used as a remedy for an independent cause of action.

The best view is that it is both a remedy, and an institution.  A Remedial institution. (Muschinski v Dodds)
The CT is used as a remedy for proprietary disputes and as a personal remedy. 


>>>If Proprietary dispute
Here the CT, if imposed would operate as a proprietary remedy as it is the [title to the land etc] in dispute.


>>>If Personal 

Here the CT, if imposed would operate as a personal remedy as it would have the effect of making a [defendant] personally liability as constructive trustee for _______. Giumelli
Limitations:  An order of a constructive trust is at the discretion of the Court and the Court may offer some lesser form of relief if they deem it appropriate in the circumstances.  Australian Courts have been hesitant to enforce constructive trusts over the years, as it would mean forcing a relationship where often this is not practicable.  

2.
TWO WAYS A CONSTRUCTVE TRUST CAN ARISE
It is generally considered that two forms of liability are meant by the term constructive trust: Giumelli v Giumelli.  These are:

1. A declaration that property is subject to a trust in favour of some person; and

2. A declaration of personal liability to the effect that someone is personally liable for losses and gains (don’t worry about this)

3.
DOES A CONSTRUCTIVE TRUST ARISE FROM THE FACTS?
As mentioned above the CT arises when retention or assertion of ownership over a thing would be contrary to equitable principle. 

A constructive trust would have scope for operation as the most appropriate remedy here. [Parties] have entered into a [relationship/joint endeavour] that has failed. [the title states a 50/50 share however this does not reflect actual party contribution]. It would be unconscionable and therefore contrary to equitable principle for [defendant] to retain the greater share in [property]: Baumgartner v Baumgartner

4.
WHAT WILL THE COURT CONSIDER?
Where the property is subject to some failed relationship or endeavour the court will prevent an unconscionable retention of the unintended beneficial interest: Muschinski at 618-20 To do this the court will consider the financial and non-financial contributions of each party including ‘support, home making and family care’: Muschinski 

In most cases the trust is used in cases of ownership disputes (Baumgartner) or where a joint endeavour fails (Muschinski v Dodds). There are numerous possibilities but the facts of our cases deem more like

A.       JOINT VENTURE

In Muschinski a couple purchased land as tenants in common to subdivide and develop. M paid the purchase price while D was to carry out the development. The project was unable to proceed and the parties abandoned it. The actual contributions were 91 per cent to M and 9 % to D however the title was shared 50/50.

In our case the court would first place the parties in an equal position and then make adjustments for the relevant contributions: Baumgartner. In Muschinski the courts placed the parties in their financial position. Here that means that ______________. However it has been established that the court can take into account non – financial contributions: Muschinski; Baumgartner (refer above) and therefore [plaintiff’s] non-financial contributions of __________ would be taken into account. It is for the court to decide in light of the facts how much value should be placed on these non-financial contributions however in Baumgartner the court indicated that a broad-brush approach of doing practical equity should be applied.

Therefore the best outcome would be for the court to find that [plaintiff’s] total contribution equaled ______. The most likely outcome is _________.


>>>If there is a profit
Here the property has increased in value. In Muschinski it was stated that equity would usually require the profit to be split in proportion to contribution. 




>>> If no agreement
Here therefore any increase in value would be spilt in the decided proportion. Baumgartner.




>>>If there was an agreement otherwise
Here there was an agreement to split profit in [equal shares]. In Muschinski it was not considered inequitable for the profit to be split evenly despite the contributions due to the existence of the agreement. Therefore here it is likely the same principle would be followed. It must be noted that this is because the agreement was part commercial.

After the court has proportioned contribution, adjustments can be made. Here an allowance may made for:

· Initial contributions to mortgage and other payments (up-front payment): Baumgartner.

· Payments made after the disillusion of the relationship (rent/ further mortgage): Baumgartner.

· Sole occupation: Baumgartner.

B.
DOMESTIC OWNERSHIP DISPUTE
Baumgartner concerned a purely domestic relationship. This involved a situation where the funds of a couple were pooled together with the male repaying mortgage while female providing for living expenses. The male had title. The court held that the contributions where 55% to the male and 45 % to the woman. 

In our case the court would first place the parties in an equal position and then make adjustments for the relevant contributions: Baumgartner. In Muschinski the courts placed the parties in their financial position. Here that means that ______________. However it has been established that the court can take into account non – financial contributions: Muschinski; Baumgartner (refer above) and therefore [plaintiff’s] non-financial contributions of __________ would be taken into account. It is for the court to decide in light of the facts how much value should be placed on these non-financial contributions however in Baumgartner the court indicated that a broad-brush approach of doing practical equity should be applied.

Therefore the best outcome would be for the court to find that [plaintiff’s] total contribution equalled ______. The most likely outcome is _________.


>>>If there is a profit
Here the property has valued. In  Muschinski it was stated that equity would usually require the profit to be split in proportion to contribution. 




>>> If no agreement
Here therefore any increase in value would be spilt in the decided proportion. Baumgartner.




>>>If there was an agreement otherwise
Here there was an agreement to split profit in [equal shares]. In Muschinski it was not considered inequitable for the profit to be split evenly despite the contributions due to the existence of the agreement. Therefore here it is likely the same principle would be followed. It must be noted that this is because the agreement was part commercial.

After the court has proportioned contribution, adjustments can be made. Here an allowance may made for

· Initial contributions to mortgage and other payments (up front payment): Baumgartner.

· Payments made after the disillusion of the relationship (rent/ further mortgage): Baumgartner.

· Sole occupation: Baumgartner.

5.
AUSTRALIAN CASES
MUSCHINSKI v DODDS (1985)
The property was registered in 2 parties names but did not reflect the true contributions.  The court said this was analogous to a joint venture that had failed and the court declared that the property be held on constructive trust.  The Court also acknowledged that there could be circumstances where the person who contributed more could be entitled to more.    
· The significance of this case was the fact that the Ct was prepared to recognise that a constructive trust can be used to determine BENEFICIAL OWNERSHIP TO PROPERTY.  In this case the equitable outcome did not differ from the legal outcome (half and half).

· The constructive trust is not based on idiosyncratic notions of fairness and justice.  You have to base your decision on established equitable principles or legal reasoning by analogy.

· A constructive trust is imposed on a failed joint relationship or endeavour where it is unconscionable for one party to retain property.

· When there is a joint endeavour, it is unconscionable for one person to retain the entire benefit.

Facts

· M & D bought land as tenants in common (under joint tenancy all tenants are noted as owners; but under tenants in common, each has ownership in the whole, with survivorship, and cannot give away property under a will) with the intention to subdivide and develop the land.  

· The property had a cottage already on it and they were going to turn that into an Arts and Craft centre.  They were then going to build a house for them.

· M (woman) paid the purchase price of $25,259.

· D was then to carry out and pay for all development – building house etc.

· D spent $2549

· They broke up and abandoned the project.

· D sought to rely on the fact that he owned half the property.  He applied to sell the property and take half the proceedings.

· M sought a declaration that she was entitled to the property based on resulting trust because she provided the entire purchase price.  

· There was held to be 91% contribution by the female and 9% by the male

· She sought order for this beneficial interest of 91%

· The Ct had to look at the legal title (half and half) and the equitable title.

Held:

· A resulting trust did prima facie arise from M’s contribution to the purchase price and they were defacto’s so there was no presumption that if she put half in his name, he would get half.

· But, the presumption was rebutted by express contrary evidence.  When they bought it, they intended to hold the property half/half.  

· The presumption of advancement doesn’t apply to defacto’s.

· The Ct went on to look to whether there could be relief on the grounds of constructive trust.  They said this didn’t improve her proportionate entitlement.  

· Constructive trust can arise to change the ownership, to prevent unconscionable retention of a benefit (ie property), but here the constructive trust was composed as follows: pay back her $25,000 and his $2500 and then divide it equally.

· Where a party has made the major contribution to the failed joint endeavour they should obtain a correspondingly greater share of the surplus.  In this case, there was nothing unconscionable in him retaining the half share because the relationship was a mixture b/w a personal and commercial relationship.  They had made it clear that they were always going to split the property half and half.

BAUMGARTNER v BAUMGARTNER (1987)
Baumgartner shows that the contributions which the court may take into account in determining the scope of the constructive trusteeship extend beyond financial contributions to the purchase price of the property in issue, and that equitable interest in property can stem from the pooling of resources for the purposes of a joint relationship.  
The principles in Muschinski v. Dodds was applied in Baumgartner v Baumgartner where the High Court held that:

· Joint contributions by de facto spouses to common property may give rise to a constructive trust where, upon breakdown of the relationship, it would be unconscionable for one party to assert his or her entire legal interest.

· The court was influenced by the pooling of financial resources for the purposes of their joint relationship, one of the purposes of that relationship being to secure accommodation for themselves.

Mason, Wilson and Deane JJ:

Their contributions, financial and otherwise, to the acquisition of the land, the building of the house, the purchase of the furniture and the making of their home, were on the basis of, and for the purposes of, that joint relationship.  In this situation the appellant’s assertion, after the relationship has ended, that the property, which was financed in part through pooled funds, is his sole property, is his property beneficially to the exclusion of any interest on the part of the respondent, amounts to unconscionable conduct which attracts the intervention of equity and the imposition of a constructive trust at the suit of the respondent.
Facts:

· Defacto couple (she changed her name by deed pole even though they weren’t married)

· The couple initially lived in the man’s unit and he owned it in his own name.

· They sold that unit and the proceeds of sale were put into buying a house in the man’s name.

· During the relationship (about 4 years) they had a child, and pooled their resources.

· The woman worked for most of the relationship (except 4 months after child born) – man put in 55% and she put in 45% (the value of the contributions were looked at altogether).

· She gave him her pay packet and he paid the rent, mortgage and other expenses.

· When they broke up, the man said the title was in his name and that he owned the whole party.  She then claimed an interest in the property.

Held:

· The HC imposed a constructive trust (CT).  They said a CT would give the woman a beneficial interest in the property.

· The refusal to recognise her interest was unconscionable.

· The proportionate entitlement to the property was 55% in favour of the man and 45% in favour of the woman.  This was the position in equity, whereas the legal title said that he owned everything.

· The Ct looked to the terms of the constructive trust.  The trust is imposed to prevent the unconscionable retention of a benefit.

· The basis of determination of equitable remedies is the minimum equity to do justice.  The starting point is that equity favours equality (both parties have an equal entitlement and then adjustments are made where the contributions are not equal – consider financial and non-financial contributions).  

· Equity decides that if you accept that two people are entitled to property, you split it half/half.  The Cts move away from that 50/50 split where you can prove that the contributions in fact are not equal.

· The CT considers financial contributions – it’s a broad notion (not just contributions to the purchase price), it’s any financial contributions – paying off mortgage, renovations, doing work on the property…It also includes non-financial contributions (payments in kind).

· The result was that the evidence suggested that he had a 55% entitlement and she had a 45% entitlement.

· She was still making contributions when she had the child (non-financial).

· He/she who seeks equity must do equity ( therefore, make adjustments where necessary.  The allowances in this case were – in favour of the husband, he got a benefit for the proceeds of the sale of his unit (the initial cash contribution).  In favour of him was the fact that he made mortgage payments after they broke up.  In his favour again was that when they broke up, she broke in and took some furniture (so he got a benefit).  Against him, in favour of the wife, he had to give an allowance for rent (for after she moved out).

Subsequent cases have extended the types of contributions which are material for equitable intervention, not requiring a physical pooling of resources.  These include:

1. A mutual arrangement between the parties under which the parties each spent moneys for the purpose of their joint relationship with the object that some or all of those moneys were to finance the purchase of the home: Hibberson v George
2. The pooling of labour by or on behalf of both parties: Miller v Sutherland
3. Contributions to family welfare by way of domestic assistance (such as home maker and parent): Baumgartner v Baumgartner 
4. Eg contributions by women looking after kids and house: Bryson v. Bryant
5. Dunn v. Turner – clearly recognised that non-financial contributions in the form of home-making could be used to give an equitable interest.  There was a defacto r’ship for 30 years and the wife had made financial as well as significant non-financial contributions (made curtains, restored furniture, gardens etc.) 

LUKE v CHAMBERLAIN (2000)
Facts: 

· Luke and her family lived next door to Chamberlains.  When L’s marriage broke down she had to sell the family home and moved in with the C’s.

· At the time, the house was 1 storey and the L’s paid for their share of food, supplies and utilities but did not pay rent.

· C father = paraplegic and C mother = full time work.  Mrs L part-time work so helped C father on a daily basis. 

· L paid for a extension onto the C’s house for them to live in.  ($37k)

· C’s suggested they borrow some money to pay her back, L suggested that this was not necessary and they could pay her back if they sold the house when she left.

· Argument and L’s moved out.

· L sent letter to C’s claiming repayment for her expenditure on the extension

Held:
· Court talked about financial an non-financial contributions

· i.e. Homemaker = non-financial and breadwinner = financial

· Looked at it as a joint venture and that it would be unconscionable to rely on legal ownership.

· After considering a constructive trust the Court said that the true remedy would be monetary compensation plus interest.  

· Court ordered an Equitable charge = securing money by being able to sell the property if the other party defaults

· This would prevent the defendant from retaining the true benefit of both parties.

6.
APPLY THE PRINCIPLES FROM THE ABOVE CASES
7.
IS AN ALTERNATIVE REMEDY MORE APPROPRIATE?
The fundamental principles that govern the manner in which a court of equity exercises its discretion to award equitable remedies are:

1. He who seeks equity must do equity

2. Relief will be awarded to the extent of the minimum equity to do justice and therefore a full constructive trust may not be awarded in all cases.

It may be that it is not always appropriate to award a proprietary constructive trust remedy, but rather a personal remedy.  Examples of other remedies include:

1. The imposition of an equitable charge or lien representing contributions made by the plaintiff.  See Guimelli v Guimelli
2. Allowing a person to retain his interest in the property subject to the payment of allowances to another who made contributions to the property

3. Account of Profits: Warmen v Dwyer
