LWB240 Principles of Equity 

                                                                       Exam Preparation Notes

EQUITABLE ESTOPPEL

ELEMENT 1:  State the Parties

ELEMENT 2:  Basis of Equitable Intervention
· Equity will estop a party from enforcing strict legal rights or resiling from a certain position (ie changing their mind) where it would be UNCONSCIONABLE to do so.

· The primary purpose of estoppel is to overcome or prevent detriment as a result of someone relying on another person’s statement.   This will apply even if there is NO contract (unlike CL).

ELEMENT 3:  History
CATEGORIES OF ESTOPPEL

· CL estoppel 

· Equitable Estoppel

COMMON LAW ESTOPPEL

1. Estoppel by Deed

· binding parties to representation in a deed

2. Estoppel by Judgement

· cannot raise an issue already addressed in court.  That is, once a court has addressed and decided on an issue, parties cannot raise it again.

3. Estoppel in Pais/Conduct

1. Estoppel by Representation
· most controversial, litigated and commonly arising estoppel action.

2.  Estoppel by Convention

· relates to binding parties to practices in previous dealings.

Estoppel by Representation/Conduct

· Law and Equity retains concurrent jurisdiction

· by words or conduct

· Essentially, an estoppel by representation prevents a person who by a representation of fact had led another to change their position from denying that the fact was other than as represented.  The person who’s made the representation will be held to their representation.

· To establish estoppel by representation:

· At CL it can only relate to existing facts, not future facts

· At CL it can only be a representation of fact not a representation of law

· There must be some sort of inducement

· The representation has to be acted upon

· The representation has to have been incorrect

· Detriment must result in the event of the representation being denied.

· Estoppel by representation was regarded as a rule of evidence rather than a cause of action.  (a shield rather than a sword).  It is usually asserted defensively against another party seeking to enforce his or her rights and as a rule of evidence it operates by reference to an “assumption of fact” in that it compels adherence to an assumption of fact by denying the person estopped from asserting a contrary fact. Walton Stores v Maher
· The remedy is that the representation or assumption is made good.  The facts are held to be as they were represented to be.  

EQUITABLE ESTOPPEL

· There is now a unified doctrine of equitable estoppel: Walton Stores v Maher (no longer proprietary and promissory)

· The old proprietary and promissory cases can be used to decide whether estoppel would be found today.

1. Has an equity arisen?

2. If an equity does arise, what is the appropriate remedy?

Proprietary Estoppel

· A party will be estopped from denying another an interest in property where he/she has either encouraged that other person to act to their detriment in relation to that land or acquiesced with knowledge in those actions.

· The purpose of proprietary estoppel is to act as a defence (acts as a shield) but it also creates equities (acts as a sword) – it acts upon the conscience of the representor.

It can be divided into two categories:

1. Estoppel by acquiescence

2. Estoppel by encouragement

1. Estoppel by acquiescence

· Passive representation or acquiescence (standing back and letting someone do an act and not saying anything)

· Acquiescence and mistaken expenditure: Ramsden v Dyson (Eg where you build a house on someone else’s property and the person who owns the land sees you building the house and doesn’t say stop and that they own the land.  The person who builds the house and made the mistaken expenditure, believing that they own the land, can then raise an estoppel – the true owner is denied from asserting their legal ownership).

· Imperfect gifts arise where someone is encouraged to spend money on property believing they would be given ownership of the property (eg build a house on this property son, and one day it will be yours): Dillwyn v. Llewlyn
2. Estoppel by encouragement

· Actively encourage someone to believe that they will get a right to use the land (active representation)  See also Re Basham; Riches v Hogben
Riches v. Hogben

· A mother/grandmother told the family that if they move to Australia, she would give them a house.

· They came to Australia, giving up their house and job.  They had a fight over a vacuum cleaner and they were thrown out of the house.  

· The son brought an action to get his interest in the house.

Held

· court said that proprietary estoppel did arise

1. son believed he would get the house

2. there was an expectation as a result of her representation.

3. he acted to his detriment.

· even though remedy was the minimum necessary to do justice - court thought that the appropriate remedy in this case was to give him the interest in the land.

· but they held that the granny flat had to be given to his mum.

· Remedy for proprietary estoppel is the minimum equity to do justice – it could mean holding the representor to their representation.  He/she who seeks equity must do equity.

Promissory Estoppel

· A party will be estopped from insisting upon his/her strict legal rights where he/she has led the other party to believe that there would not be an insistence on those rights and detriment would result if the rights were now enforced.

· Before Walton Stores v Maher only operated by way of a shield (the person was held to their representation).  Now, this operates by way of a sword and can create equities.

· In Walton Stores one party led the other to believe that there was a K in existence.  Because they led them to believe that, the other party relied on that, acting to their detriment.  They were held to that assumption (it created a contractual obligation).

· The equity arises if there are representations by inducement, encouragement or expectations.  There also needs to be reliance and detriment.

· Before Walton Stores it was necessary for parties to be in a preexisting legal relationship (ie there had to be a contract).

· Remedy is as for proprietary – minimum equity to do justice and he/she who seeks equity must do equity.

· An equitable lien is a charge enforceable in equity attaching to property to secure an order for equitable compensation (see Giumelli).

Legione v Hateley

· the case involved a purchaser who was on a long-term settlement contract whereby they could not obtain finance to meet the due date.  They went to the vendor’s clerk, who said it was alright to be a few days late.  They were in fact 2 days late, but the vendors terminated the contract.

· the court there held that there was no estoppel - and the question raised was regarding whether it was reasonable to rely on what the clerk said.

ELEMENT 4:  The Emergence Of The Substantive Doctrine
· The Ct has now made clear in Walton Stores that there is ONE general principle in equitable estoppel and it is applicable in a variety of circumstances.

· them together, namely the principle that equity will come to the relief of a pl. who has acted to his or her detriment on the basis of a basic assumption to which the other party to the transaction has played such a part in the adoption of the assumption that it would be unjust if he was left to ignore it.  Equity comes to relief to such a pl. on the footing that it would be unconscionable conduct on the part of the other party to ignore the assumption”.

· It is now NOT necessary to bring a claim within one of the previous types of estoppel.

· The basis of equitable intervention is UNCONSCIONABILITY.

BROADER DOCTRINE

· It is broader than the CL because it is not limited to pre-existing contractual relationships (the situation before Walton Stores v Maher)

· Equitable estoppel is not limited to representations as to existing facts, it also extends to future intentions and representations of law.

PURPOSE OF EQUITABLE ESTOPPEL

· It is both a sword and a shield

· As a sword – it can create independent legal obligations, it can create equities, it can create an interest in land.  As a shield it acts as a defence.

· Brennan J. in Walton said that equitable estoppel creates an equity binding on the representor and is to be satisfied by that party doing or abstaining from doing something in order to prevent detriment to the party raising an estoppel which that party would otherwise suffer by having acted or abstained from acting in reliance on the assumption or expectation.

· In Giumelli, the Ct confirmed that the unified doctrine is more than a defensive equity, it can also create equities.

WHEN DOES THE EQUITY ARISE?

Requirements by Brennan in Walton Stores v Maher for Equitable Estoppel
1. An assumption or expectation by P that a particular legal r’ship existed or will come into existence.  

· The assumption or expectation can include present or future acts or intention, statements of law, but it is important that the representation be clear and unequivocal.  The representations can be express or implied.  They can be implied by conduct, including silence, implied by inaction or dealings b/w the parties.

2. The defendant must have induced the pl. to adopt the assumption.  

· This can be active or passive, and it includes words, action or inaction (ie standing by)

3. The pl. must have acted or abstained from acting, relying on that assumption.  

· The reliance must be reasonable.  This element can be used to show that equitable estoppel isn’t interfering with freedom of K and the doctrine of consideration because if it’s a voluntary promise, the Ct has said that it won’t generally give rise to an estoppel because it’s not reasonable to rely on a voluntary promise (Mason and Wilson JJ.).  Often where it is a voluntary promise, it won’t be reasonable to rely on a assumption or expectation.

4. The defendant knew or intended the pl. to act relying on the representation (question of evidence)

5. Because of their action or inaction, the pl. is in a position that they will suffer detriment if the assumption is not fulfilled.  
· The test for detriment is that the pl. has to be in a position of material disadvantage.  A simple change in position may not be sufficient.  Detriment doesn’t have to be substantial, it just has to be material.
6. The def has failed to avoid the detriment

· eg changed their mind, withdrawn their representation.  What amounts to avoiding the detriment might go no further than telling the pl. before they go and act on something.  Failing to avoid the detriment doesn’t have to be intentional.

Walton Stores v. Maher
· WS was the dept store and Mr and Mrs M were the owners of the land who were negotiating a lease with WS.

· A building was going to be built on the land in which the new WS was going to be put.  The M’s had to build a building so that this lease could go ahead.  To do this, they had to clear the land and demolish existing buildings.

· The solicitors had been in negotiation over the terms of the lease and they were just about complete and the documents were all but ready to sign and exchange.  

· The M’s had already sent their copy to the WS solicitors, but the WS’s hadn’t sent their copy to the M’s.  The solicitors for WS said that although they hadn’t got their clients’ instructions, they believed that the final amendments would be agreed to and that they would advise the next day if any changes were required.  (There was no binding K – the lease had not been exchanged).

· The M’s didn’t hear anything, so they went ahead and demolished their old building and then started building the new building.  

· WS became aware that the demolition had occurred and construction had commenced and said nothing for a month.  They then turned around and said they weren’t going ahead with the transaction.  The building was already half built because there were strict time limits in the lease agreement.

· The M’s brought an action saying that there should be specific performance of the lease agreement.  The basis for the action was that WS were estopped from resiling from the representation that K’s would be exchanged.

HELD:

· Majority of the HC (Mason, Wilson and Brennan) held that equitable estoppel arose and WS was prevented from going against that implied promise to complete the K.

· The outcome was that the lease was treated as if it had been completed or executed and M’s got damages for breach of K.

· Elements from Brennan J:
· Assumption or expectation by the P – M’s had an assumption that there was a final agreement and that the transfer documents were just a formality.

· D induced the P to adopt the assumption – WS did nothing (mere silence) led M’s to go ahead.

· P acted/abstained from acting relying on the assumption – The M’s demolished the buildings etc. relying on the fact that the documents would be handed over.

· D knew or intended P to so act – WS knew that M would act on assumption that K was completed.

· Due to P’s action/inaction, P will suffer detriment if assumption not fulfilled – The M’s had a building with no purpose for its use.

· D failed to avoid the detriment – WS didn’t tell M’s that they weren’t going ahead with the agreement.

· Mason and Wilson @407 said that the unconscionable conduct is not merely the failure to exchange the K’s because parties have a right to withdraw at any time before completion. The inaction knowing that demolition was occurring and knowing that Ms was acting on that assumption was the unconscionable conduct.

· In Exam Just State Which Old Rule It Might Have Been Anyway

· These Rules have been cut down into 4: Giumelli v. Giumelli
· Representation

· Reliance

· Detriment

· Unconscionability

ELEMENT 5:  Elements Of Estoppel

What is the Representation Made??

· The representation must be clear and unequivocal:  Legione v Hateley
· May be implied by conduct, including silence, implied by inaction or dealings b/w the parties.

· The Representation can include present or future acts or intention, statements of law.  

Reliance

· Reliance must be reasonable given the circumstances of the representation.

Reasonableness is determined from the facts of each case but can be determined from:

1. The context of the representation (eg representations made casually or in an informal location)

2. The nature and relative Bargaining Strengths of the parties

· Actual knowledge in the representee of the untruth of the representation will prevent an estoppel:  Nigel Watts v GIO

Detriment/Unconscionability

ELEMENT 6:  Remedy

· Minimum equity to do justice – avoid detriment, subject to some allowances.

· Limited to reasonable reliance following the representation

· A remedy must be adjusted to suit the circumstances of the case.  The purpose of the remedy is to avoid the detriment and the Ct usually goes no further than this.  

· In Walton the only way the detriment could be avoided was to hold the people to the lease that was entered.  The remedy was that the assumption be made good – the parties were treated as if they were actually in a lease.

· In equitable estoppel as the basis of equitable relief is the avoidance of unconscionable conduct, it doesn’t necessarily go as far as making good the assumption.

· The difference b/w avoiding detriment and making good the assumption is outlined in the following:  I promise to give my brother $1000 to buy a car and he goes and finds a car for $600, then he comes and asks me for the money.  If the remedy of making good the assumption is used, I would have to give him the $1000, but if avoiding the detriment is the remedy then I would only have to give him $600.

· Therefore, in equitable estoppel it is likely that the remedy of avoiding the detriment will be used: Verwayen
· He/she who seeks equity must do equity.

Commonwealth v Verwayen

· plaintiff on a ship involved with collision in 1984

· didn’t commence litigation until 20 years later - but there is a limitation period.

· after commenced action, Cth said they will recognise injuries and will not use limitation period as a defence - they later changed their minds.

· plaintiff claimed that Cth were estopped from resiling from the representation.

HELD

· held by a 4-3 majority in favour of the plaintiff.

· 2 in the majority based their decision on estoppel (Deane and Dawson) - Mason, Brennan and McHugh dissented. 

· ALL judges said there was an equitable estoppel - but arrived at conclusion differently.

Deane

· estoppel had been made out - equitable estoppel

· Equity has never considered that the only relevant detriment is something that can be compensated in money.  

· He said that if the Cth was allowed to change their mind about the limitation point, the detriment wasn’t just wasted legal costs in pursuing the legal action – the detriment was greater and could include things like past stress, anxiety, inconvenience and effort involved in pursuing a futile legal action. 

· Therefore what was the detriment?

1. Legal Costs

2. inconvenience and effort in running this futile action.

3. loss of expectation of compensation

· remedy to make assumption good - Cth bound to what they said.

Dawson (who was not involved with Walton’s case)

· based on promissory estoppel

· there was a promise, and detriment (hopes of compensation, stress and anxiety)

· Also thought that detriment could include such things as raised hopes of a settlement, stress and anxiety.

· The minority said that the only relevant detriment was the financial loss in running the action, therefore the minimum equity was just an order for costs.

Mason

· estoppel arisen - minimum justice is compensation

· they weren’t losing compensation because they never had it - when commenced action, Cth had a complete defence.

· only detriment was cost and inconvenience from representation period onwards.

· Mason J. says that the focus is avoiding detriment and the remedy must be in proportion to the detriment as opposed to Deane J who said you get the assumption made good unless it’s inequitable.  Mason said the only relevant detriment was the cost of the litigation, although detriment can include delay and inconvenience, he thought that detriment had to be affirmatively proved.  He wasn’t prepared to infer detriment.

Brennan

· detriment which has occurred as a result of reliance

· same detriment as stated in Mason

· the action was always futile.

· Brennan J @429 focussed on whether the detriment resulted from the failure to fulfil the promise.  He said that it wasn’t proved that the ill-health was from the failure to fulfil the promise.

McHugh J came to the same conclusion as Brennan J.

· note the case of Morris v FAI (similar facts to Verwayen but the limitation had not already expired during time of action, but would have expired before action would be completed).

Key features:

· Different approaches to giving a remedy.

· Deane J said make good the assumption unless it’s inequitable

· Mason and Gaudron JJ said that it’s the minimum equity – avoiding the detriment.

· What is detriment? The majority found that it extended to the stress and inconvenience and you didn’t have to affirmatively prove it.  The minority said it was limited to the legal costs because the other matters weren’t affirmatively proven.

Giumelli v. Giumelli

· Dispute about entitlement to a part of a farm.

· Robert G had worked on the farm all his life.  He built a house on some land because his parents made various promises to him that he could have the land.  

· There were three promises.  

· The first was a general promise made in 1974, that they’d give him part of the “Dwelling Up” property if he worked without wages on the farm.  

· The second promise was made in 1980 that if he built a house on “Dwelling Up” the house would be his.  Relying on that he built a house for $47,000.  

· The third promise was made in 1981 when the parents told him that they’d subdivide “Dwelling Up” and give R the house and orchard if he stayed and worked on the property and didn’t accept an offer of work from his future father in law.  Relying on this promise, he refused his father in law’s job.  He got divorced from his wife.

· The problem arose because when R was getting remarried, his parents didn’t like his new wife so they told R to choose b/w the wife and the property and he chose the wife.  

· R brought an action claiming a constructive trust over the property (the house, the land and the orchard) based on estoppel, relying on those three promises.

HELD:

· Trial Judge held that estoppel had been made out in respect of the first two promises – representation, reliance and detriment.  The third promise it was thought that refusing the job offer wasn’t detriment.

· HC said that there was sufficient detriment with the third promise.  The detriment was the loss of the property R worked to improve (not to obtain immediately income but to gain a proprietary interest).  R gave up an alternative career path.

· HC held estoppel in respect of all three promises.

· TJ said that monetary compensation was the appropriate remedy because it wasn’t appropriate to give an order transferring the house to him because there were difficulties of access and use of the land.  It was impractical to subdivide.  For monetary compensation look to the value of the house and the value of improvements, whichever was the most.  He would also get rent for the time he was away from the property.

· The Full Ct thought they should get a constructive trust over the land.

· The HC said it wasn’t appropriate to give a constructive trust.  They said that the proper order should be monetary compensation for the house, land and orchard.  This was adjusted for improvements made after he left, and rent (in his favour) since he had gone.  This monetary compensation was secured by an equitable lien over the property.

· In para 50 the majority said that “it’s apparent that the order made by the Full Court reflected what in Verwayen was described as a prima facie entitlement of R.  However, qualification was necessary both to avoid injustice to others particularly S and his family, and to avoid relief which went beyond what was required for conscientious conduct by Mr and Mrs G.  The result points inexorably to relief expressed not in terms of acquisition of title to land but in a money sum.”  So the majority decided that the appropriate relief was not making good the assumption but something less than that (ie monetary relief).

· You can still get a constructive trust for an estoppel, but this case went beyond that.  Relief didn’t extend to making good the assumption here.
· Both parties had to compensate each other as others had done work on land & house and Robert had to be compensated for rent when house was let
· Equitable estoppel will cover more things than CL estoppel

· Does CL estoppel still exist?  Wasn’t necessary to discuss in Giumelli whether CL estoppel is subsumed by equitable estoppel.  There is still a separate doctrine.

· CL estoppel – remedy is inflexible – making good the assumption

· Equitable estoppel – remedy could extend to making good the assumption, but it can be a lesser remedy.

ESTOPPEL v CONTRACT

· Equity will only intervene when the representation is unfair etc but at the same time equity is nervous about interfering with the doctrine of consideration and the Property Law Act.

· However the tension between equity and contract is minor because it’s the absolute last resort to enforce a promise which is voluntary or a promise which is oral.
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