LWB240 Principles of Equity 

 Exam Preparation Notes

INJUNCTIONS AND DECLARATIONS
Establish an equitable claim/cause of action and then apply the remedy

(i.e. breach or trust or fid relations, 3rd party liability, or confidential information.)

ELEMENT 1: State the Parties

ELEMENT 2: Definition

· An injunction is an order of an equitable nature either restraining the person to whom it is directed from performing a specified act (prohibitory) or requiring him or her to perform a positive act (mandatory). 

· It is awarded by the discretion of the court and if not awarded the Plaintiff can seek damages in lieu under the Lord Cairns act.
· A quia timet injunction restrains apprehended wrongs Redland Bricks v Morris and may be ex parte (without hearing the defendant)

Injunctions may be classified in a number of ways:
a) Mandatory or Prohibitory: 

whether the injunction orders the doing of an act or 

prohibits an act

b) The time at which the injunction orders the doing of the act:

· Interlocutory or interim: 
BEFORE the trial to protect the rights of the parties 

pending the final outcome of litigation

· Perpetual or Final: 

AT the trial for final relief.

c) Quia Timet: 



whether the breach of rights has not yet occurred but is 

anticipated or threatened

d) Mareva Injunctions:


this stops the D dealing with their assets

e) Anton Piller Orders: 

Court gives permission to enter, inspect and seize 

goods from Defendant’s premises

ELEMENT 3: Identify the type of injunction P is seeking

· Prohibitory Injunction: 

P wants to prohibit D from doing an act 

· Mandatory Injunction: 

P wants to make D do an act 

· Interlocutory injunction: 
P wants to maintain the status quo until the main Court 

hearing

· Quia Timet: 


An anticipated or threatened breach (eg in defamation and 

confidential information cases) 

· Mareva Injunction: P wants to stop the D dealing with their assets 

· Anton Pillar Order: P wants permission to enter, inspect and seize goods from D’s premises 



( ( (    Go through requirements then select relevant injunction    ( ( (


ELEMENT 4: Jurisdiction:

EXCLUSIVE JURISDICTION:

· Injunctions in equity’s exclusive jurisdiction protect equitable rights, eg: 

· Injunctions to prevent an unreasonable restraint of trade: Buckley v Tutty
· Injunctions preventing a trustee committing a breech of trust: Park v Dawson
· Injunctions preventing an untrustworthy executor from dealing with estate assets: Bowen v Phillips
· Injunctions to prevent a breach of confidential information: Duchess of Argyll v Duke of Argyll
· It is not necessary to show inadequacy of damages or infringement of a proprietary right.

EQUITY’S AUXILLIARY JURISDICTION:

· An injunction granted in the aid of a CL or statutory right is awarded in this jurisdiction.

EXAMPLES 

· To prevent multiplicity of CL actions: Commissioner of Sewers of London v Gellaltly
· To restrain infringement of a CL right, contractual, tortious or statutory : Wolverhampton and Walsall Railway v London and North West Railway

· To restrain a private nuisance as in Vincent v Peaclock or a trespass to land as in Graham v KD Morris & Sons
ELEMENT 5:  Requirements for an injunction

1. Infringement of established legal right: 

· a right recognised at law eg: right of freedom of speech Victoria Park Racing and Recreation Ground v Taylor
· Breach of contract, etc
2. CL damages inadequate remedy (only in auxiliary jurisdiction):

· Is it just in the circumstances that the plaintiff should be confined to his/her remedy in damages? See Evans Marshall v Bertola
Graham v. KD Morris 

· There was trespass by the jib of a crane.

· Damages weren’t an adequate remedy because it had been going on for 18months and the people took no notice of her complaints.  

· The trespass was affecting the resale value of her property.  

· The injunction was granted

See factors used to determine if damages are inadequate

(next page)

Factors that the court looks at in Determining Whether Damages Are Inadequate:

· Ability to purchase the property on the open market

· Damages are inadequate where the property is freely available on the open market, unless the price greatly fluctuates. 

· Although mere shortage of supply will not suffice Cook v Rodgers  

· D’s prior conduct

· If the def has committed continuing breaches that necessitate numerous actions, damages may be in adequate Beswick v Beswick 

· Ease of calculation of damages

· Damages may be inadequate where calculation is difficult or impossible Adderly v Dixion
· Likelihood of D satisfying damages award

· It the def has inadequate rescoures or is insolvent, damages will be inadequate Aristoc Industries Pty Ltd v RA Wenham (builders)
· Type of contract:

(a) Contracts for the sale of land: 

· Land is unique and generally damages will be inadequate and specific performance will be available in most cases.

(b) Contracts for the sale of chattels: 

· General rule – If one piece of personalty can be replaced freely in the market place, then damages are adequate. 
Exceptions:
· If you could establish that it is a one-off item and cannot be replaced Dougan v Ley
· Unless the item has special qualities: eg shares in a private Co ANZ Executors and Trustees v Humes Ltd
· taxi licences and registration was unique Dougan v Ley
· unique, rare or items of unusual beauty Falcke v Gray
· and items of particular value to the pl whether for commercial or sentimental reasons Doulton Potteries Ltd v Bronotte
(c) Contracts to pay/receive money: 

· General rule – is that damages are adequate, but there are exceptions  Beswick v Beswick
Exceptions:
a. Agreement to provide money on security and money already advanced

b. Agreement to pay annuity as separate yearly actions for each default would make damages not an adequate remedy

c. K for the material benefit of a 3rd party where damages to the contracting party would be nominal Beswick v Beswick
d. Where the contract is of such a kind that the purchaser can sue for SP the vendor can also sue notwithstanding that his/her claim is merely to recover money Turner v Baldin 
3. That the legal right to be protected is proprietary in nature:

· Traditionally there was a requirement that there be a proprietary right.  This has been eroded so that it is no longer seen as an impediment ACOA v C’th
· Injunctions often given to:

· Enforce negative stipulations in K: Diherty v Allman
· To restrain the commission of illegal acts

NOTE: the lack of proprietary right in the Plaintiff may still be the basis for no equitable injunction being awarded to restrain a trespass to the person, or to restrain defamation or to stop a nuisance at the suit of a licensee.

Look at the type of the injunctions

(next pages)

Then go to Element 6 – defences… (

PROHIBITORY INJUNCTIONS

· The nature of this injunction is to restrain or prevent the D from engaging in particular conduct. 
· Examples of past injunctions are:
· To restrain waste

· Public or private nuisance

· Trespass to land
· Injurious falsehood
· Passing off
· Inducing breach of contract
· Interference with the goodwill of a business by its assignor
· Abuse of rights by a mortgagor.
There are two types of prohibitory injunctions:

(1) Injunctions to enforce negative covenants

(2) Injunctions in aid of statutory rights

1. 
Injunctions to enforce negative covenants

· A negative covenant is a promise not to do something ACOA v Cth (E.g. during Tina’s contract with QUT she will not lecture for any other university)

· The rule applies to both express and implied terms provided that the stipulation is negative in substance ACOA v Cth
· There is also the concurrent CL jurisdiction to restrain repetitions of breaches of K: Doherty v Allman
· Injunction is available to enforce a negative covenant UNLESS it is a contract for personal services where the D has no choice but to perform services or remain in destitute idleness.

· The courts look to the substance Not the form of words:
ACOA v. Cth 

· The Trade Union tried to get an injunction to stop the govt from stopping the collection of union fees.  

· The Ct said that it was a positive stipulation – they wanted to require them to make the reduction, so it wasn’t a negative covenant.

· The Ct must distinguish b/w a negative stipulation which has the indirect effect of positively enforcing the K and where it has a purely negative effect. It will have an indirect effect of enforcement where the def would have no choice but to perform the services or remain in destitute idleness: Page One Records v Britton, Corro v Beyond Prouductions.

The courts look at:

1. Length of duration of the injunction

2. Does the Specific enforcement enforce a K for personal services?

3. Does it force a choice b/w K and destitute idleness? Ie can the person work as something else for that time?

4. Are the damages an adequate remedy?

Curro v. Beyond Productions

· BP brought an action to enforce a negative covenant on Curro to not work for 60 minutes program while working for them on beyond 2000.

Held:

· Ct held that the TV station could have its injunction, as it wasn’t of long duration. 

· If C sat out her K she could take up other forms of employment, ie radio, washing dishes.

· Damages were not adequate to BP because they needed her and didn’t want her working with the competitor.
Longly v Wagna

· K stopped opera singer from signing at other theatres, she wanted to and theatre wanted injunction stopping her.

HELD: the injunction was granted.

· It did encourage her to perform under the K she signed, but didn’t force her to sing.

· Pl could choose not to continue the employment; the K was only 3 months, very limited period and no Q of her being idle and destitute as there were other alternatives for work, just not signing in this time.

· The effect of the injunction may be akin to SP.
· The Court will usually NOT grant injunctions in 3 particular cases:

(i) Contracts for the sale of chattels where damages would be an adequate remedy

(ii) Contracts in which the granting of an injunction would put the Ct in the position of supervising the K, eg. Building contracts & share farming agreements

(iii) Contracts of personal service

2.
Injunctions in aid of statutory rights

· Where there has been a breach of statute or a breach threatened, there are a number of possibilities as far as obtaining an injunction is concerned:

(a)
A statute may expressly or impliedly exclude any remedy other than those that it expressly provides, hence injunction may NOT be available: Ramsey v Aberfoyle Manufacturing CO (Aust) 

(b)
A statute may confer private rights upon an individual that can be protected by injunction: Bradley v The Commonwealth  

(c)
Where a public right is infringed or threatened the Attorney-General is the proper plaintiff. 

(d)     Open standing – the statute may give an individual or a body the right to bring an action in its own name even though no private right has been infringed. 

· There are a number of statutes that confer open standing, enabling any person to commence action in their own name.  Legislation may also confer these right on local authorities. See Trade Practices Act 1974 (Cth) s 80, Cooney v Kuringai Municipal Council
· Brisbane CC v Brindles council given specific standing to close unlawful dance hall.
 An individual cannot sue unless:

1. He or she gets the fiat of the Attorney-General (a relator action).  Note that if the Attorney-General refuses to give the fiat there is no avenue for appeal. Such an injunction does not require proof of an infringement of a proprietary interest: Cooney v Kuringai Municipal Council 

2. Where a public right is threatened or infringed, a private individual can bring an action in his or her own name without the fiat of the Attorney-General if he or she comes within the principles in Boyce v Paddington Borough Council 
A private individual can bring an action (in addition to a public right being infringed) if: 

1. The private right of the P has also been infringed. Boyce v. Paddington Borough Council. Eg where someone’s car is blocking your driveway.  It is a public nuisance because it’s blocking the street, in addition, you have a private right of access to your property – so you can get an injunction.

2. Where no private right is infringed, but in respect of the infringement of the public right the individual has suffered special damage: Boyce v. Paddington Borough Council
Special Damage: was any distinct or beyond general public and any damage that’s substantial and not too remote. 

SPECIAL DAMAGE

· Is damage over and above what the general public is suffering?


Anderson v. Cth 

· the Ct refused an injunction because they were trying to make the importation of sugar illegal and the P’s were trying to get a declaration that the agreement was illegal.  

· They couldn’t show any special damage over and above the rest of the public (all they were relying upon was an increase in the price of sugar and that was going to affect everyone equally).
· If you want to prove loss, you have to show that it is directly attributable to your business as a result of the D’s actions, and mere financial loss such as increase competition will not suffice: California Thertres v Hoyts Country Theatres.
Expanded the test from special damage to special interest:
The test of special damage has become broader: Conservation Foundation v. The Cth
· Gibbs J @526 referred to a test of  “special interest” of an individual.  
· A special interest in the subject matter of the action is more than mere intellectual interest or emotional concern – more than a belief that the legislation should be complied with.  
· The CF did have an interest, it was an emotional concern – it wasn’t sufficient to fulfil the test.
Onus v Alcoa - injunction granted as special interest
· Particular members of an aboriginal community were trying to enforce Archaeological legislation – they wanted an injunction to force a mining company to preserve particular tribal relics in accordance with that legislation.

· It was said they didn’t have standing.

Held:

· Ct looked at whether the Aboriginal community had special interest.

· The Ct said they had an emotional interest, but in addition, they were a small community of aboriginal people, and their long association of the land meant that they were custodians of the relics and according to their culture, the relics were of cultural significance to them.

Restraining Breach of Criminal Law

· Where the breach of statute is a criminal offence, equity will not intervene to restrain the breach or prevent the criminal activity unless there are exceptional circumstances. This is because equity has no criminal jurisdiction: Elliot v Seymour 

Exceptional circumstances include:

· Where the act complained of is both an infringement of a public right and a crime: A-G (on the relation of Daniels) v Huber 

· An offence frequently repeated in disregard of a usually inadequate penalty; Attorney-General ex. rel. Meat & Allied Trades Federation of Australia v Beck 

· AG granted injunction against Butcher in relator action on behalf of other butchers, for constantly operating out of hours. He had frequently disregarded the law, been prosecuted 5 times prior and shown no remorse.

· Emergency situations: A-G v Chaundry
· The statute’s object is the health, safety and welfare of the public: Cooney 

MANDATORY INJUNCTIONS

A mandatory injunction is an injunction that compels the party to whom it is directed to perform some positive act.

· There are two types:

1. ENFORCING INJUNCTION: similar to SP, it compels someone to do an act that they promised to do pursuant to a K.

2. RESTORATIVE INJUNCTION: requiring someone to repair the consequences of some wrongful act they have done. Eg if they’ve built a house in contravention of the building regulations, they might have to demolish it.

Plaintiff must prove the following (Redland Bricks Ltd v. Morris):

i. Strong probability of grave damage in the future

ii. Damages are inadequate (pg 2)

iii. Court’s discretion favours an order having regard to conduct of D and costs of restorative work

iv. Injunction clearly worded – what the D has to do.
· Justice between the parties having regard to all the relevant circumstances is a guiding factor in the Court’s discretion.

Redland Bricks Ltd v. Morris

· The Ps were market gardeners and the D had a quarry adjoining the property.  

· The quarry people were digging and it caused sliding on the Ps land, destroying their gardens.

· The Ps sought a mandatory injunction to force the Ds to fix up their land.

· The cost of the reparation was $30,000 but the damage suffered was only $1500.

Held:

· The injunction was refused.

· Although there was a probability of grave damage in the future, and that damages would be inadequate, the Ds hadn’t disregarded the Ps rights and acted reasonably.

· The cost of the restoration compared with the damage to the Ps was totally out of proportion and they were therefore limited to remedy in damages.

· Key feature is the balance of convenience.
INTERLOCUTORY INJUNCTIONS

An interlocutory injunction is a temporary order to maintain the status quo until the main hearing when the court has an opportunity to hear and weigh fully the evidence on both sides. 

· It does not involve a full presentation of both parties’ evidence and is often sought as a matter of urgency to prevent allegedly irreversible damage to the plaintiff’s rights.

REQUIREMENTS:

1. Serious question to be tried or triable issue

· It has been held that the Ct must be satisfied that there is a serious question to be tried, that is, that the claim is not vexatious or frivolous: Diplock J in American Cyanamid v. Ethicon
· Murphy v. Lush – referred to it as a test of a “triable issue”

· Qld Industrial Steel – the test was adopted and they said that it was a test of a “triable issue”
, and not “vexatious or frivolous” this is the same as a triable issue.

2. Balance of Convenience favours granting the injunction

· Look at “whether the inconvenience or injury which the plaintiff would be likely to suffer if an injunction were refused out-weighs or is outweighed by the injury which the defendant would suffer if an injunction were granted”: Beecham
· American Cyanamid looked at the relevant factors 

· Nature and degree of harm caused to the parties if the injunction is granted or not granted

· Whether damages will compensate the P at trial or whether there is irreparable damage

· Availability of alternative remedies

· Whether P’s undertaking as to damages will compensate D at trial

· Strength of case – ie a P may have to show a stronger case in relation to mandatory injunctions, interlocutory injunctions having final effect and injunctions where the granting of the injunction is against the public interest, such as to prevent alleged defamation.
· In exceptional circumstances the interests of a 3rd party will be considered: Clarke v Japan Machines
3. Undertaking as to Damages

· An interlocutory injunction will be refused unless the P gives an undertaking as to damages, ie P has to make an undertaking to the Ct that they would pay damages in the event that at trial, they don’t succeed (and compensate the D): Crambridge Cr Corp v Surfers paradise Forests.

· Ct looks at the P’s capacity to pay damages (The Ct may take into account that any undertaking may be worthless because the P cannot afford to pay them)

· Order 58 rule 12 Rules of Supreme Court
· “Every interlocutory order for an injunction shall contain an undertaking by the party at whose instance it is granted to pay to the opposite party any damages which such opposite party may sustain by reason of the injunction, and which the Ct or Judge may think he ought to pay.”

Qld Industrial Steel Pty Ltd v. Jensen- (Breach of Confidential information)

· P was trying to get an injunction to stop an employee working for another coy in breach of an agreement (dealt with a restraint of trade under which he was not allowed to work for another competitor for 2 years)

· This was an interlocutory application, because as soon as he would start working for a competitor, he would be handing over knowledge and information to that competitor.

Held:

· Ct looked to elements of interlocutory injunctions.

· The said there was a triable issue – the litigation required determination of whether the restraint of trade clause was enforceable.

· Balance of convenience issue – if the injunction was granted the D would lose the job that he’d taken on in breach of the restraint, but an award of damages could compensate him for this.  If the P were unsuccessful it would be difficult to quantify the loss (confidential information etc.) so damages would not be adequate.  Balance of convenience favoured the granting of the injunction.

· The P was willing to give an undertaking, to give damages to the D in the event that they lost the action at trial.

· The interlocutory injunction was granted.

MUA v. Patricks Stevedores

· PG were trying to employ non-union labour

· PG had contracts of employment with employees of MUA and conducted business of stevedoring.

· There was a reorganisation of the companies in order to achieve this non-union labour.  They sold assets and business activities to a related company and PS was then the only employer with the contract to supply labour to the other company.  The other company could terminate in the event of industrial action.

· Industrial action resulted in the company cancelling the labour supply K with PS

· PS then had a labour force but no work – insolvent.

· PS terminated employment Ks with employees and the related company hired non-union labour.

· MUA argued that PS were in breach of Workplace Relations Act – that it was prejudicing employees because they were members of the union and that it was an unlawful conspiracy to replace with non-union workforce. (NOTE: these were the causes of action, and they were seeking an injunction as a remedy)

· At trial interlocutory orders were made – until the hearing, the Ds were not to act on the purported termination, they were to treat the Ks as on foot and they were not to dispose of any assets other than in ordinary course of business (Mareva injunction)

HELD:

· North J (and then the Federal Ct and HC) affirmed the following:

· There was a breach of the Act and unlawful conspiracy which meant that they were serious questions to be tried – not frivolous or vexatious

· The balance of convenience favoured the MUA because the nature of the undertakings were that they wouldn’t conduct further industrial disputes, they gave undertakings as to damages and the purpose of the legislation was that it would protect the employees (not just protecting financial interests).  If was a fundamental right, the notion of unionism.  By the time it got to Ct damages would be inadequate.  Third parties relevant but aware of uncertainty.

· Injunction will remove insolvency as requires related company to hire labour for PS

· There was an issue that it would require constant supervision (Callinan in dissent)

QUIA TIMET INJUNCTIONS

Quia Timet injunctions are granted for the purpose of preventing a threatened unlawful interference with the exercise of the plaintiff’s rights prior to any actual interference.  

· The plaintiff must show a strong probability that what the defendant proposes to do will cause imminent and substantial damage to the plaintiff’s property or business. Redlands Bricks v Morris
MAREVA INJUNCTION

· The Mareva injunction is a special type of interlocutory prohibitory injunction which restrains a defendant from removing any assets from within the jurisdiction or otherwise dealing with assets either within or outside the jurisdiction: Mareva Compania Naverua SA v International Bulkcarries SA
· PURPOSE is to prevent the Pl from being deprived of a fair judgment at court by the def: Jackson v Sterling Industries
· The order is in personam and not in rem.  Therefore it attaches to the person not the property.

· Jurisdictional basis is statutory: now Supreme Court Act 1995 ( Qld), Federal Ct Act of Australia (Cth) s 23 and Cardlie v Led Builders  

REQUIREMENTS

The plaintiff is required to prove:

1. A prima facie cause of action against the defendant: Riley Mckay v Mckay; and

2. A real risk that the defendant will abscond, remove or dispose of assets to frustrate any judgment: Barclay-Johnson v Yuill, Patterson v BTR Engineering (Aust) Ltd
ANTON PILLER ORDERS

· An Anton Piller order is an interlocutory mandatory injunction, usually ex parte, which compels the defendant to permit the plaintiff to enter and inspect its premises for the purpose of obtaining articles the subject of litigation and relevant documentation: Anton Pillar KG v Manufacturing Processes.  

· Purpose of the order: to preserve evidence that supports a plaintiff’s case which defendant may destroy before trial if the defendant had forewarning. 

· The order also enables the plaintiff to obtain documentation in relation to the defendant’s customers or suppliers that the defendant may otherwise have destroyed: Rank Film Distributors v Video information centre.

REQUIREMENTS

IN ADDITION to the usual requirements for an interlocutory injunction, the plaintiff must show:

1. A strong prima facie case

2. Clear evidence that the defendant has incriminating articles or evidence in his or he possession 

3. That there is a real possibility that the defendant may destroy the article or evidence before an application or notice can be made.

· Due to the exceptional nature of the remedy and its potential for abuse a number of safeguards have been developed concerning the exact terms of the order and its implementation: Columbia Pictures Industries v Robinson
ELEMENT 6: Defences

· Having established an entitlement the usual equitable defences such as laches, acquiescence, unclean hands etc., are available must consider any reasons not to allow the injunction.

DISCRETIONARY FACTORS AND DEFENCES

· Continued supervision

· Personal services

· Lack of mutuality

· Hardship

· Part only of agreement to be performed

· Laches (defence)

· Lack of writing (defence – PLA s.59)

· These factors and defence may not stop an action at all; they may just prevent an equitable remedy from being granted.

Continued Supervision

· General rule - equity won’t give specific performance if the effect of the order is that there will be continued supervision due to the:
· Inconvenience of officers of the court to supervise performance of K

· Parties would constantly be litigating – protracted litigation

· SP is not applicable where the K requires continual co-operation b/w the parties. JC Williamson v Lukey & Mullholand, Dixon J.
Facts

· The d’s had a lease over a movie theatre and the pl’s had the right to sell lollies on the premises but were required to wear uniforms and conduct themselves in a particular way. The nature of the K was that they had to perform it in a particular way.

· When the def repudiated the licence agreement, the pl. sought an action for specific performance.

Held:

· Can’t have specific performance because the nature of the agreement required constant supervision.

· An order may still be made where the possibility of excessive applications to the ct is unlikely- its at the discretion of the ct: Patrick steverdores 

EXCEPTION:
Building contracts – if 3 conditions are satisfied (Wolverhampton Corp v Eimmons):

(a) Work defined by contract

(b) Plaintiff has a substantial interest in having the contract performed

(c) Defendant has obtained possession of the land

Personal Services

· General rule – No SP of a K that involves personal services or maintaining a personal relationship  
· Against Public Policy - Cts have an aversion to contracts of slavery and this would be hard to supervise, Eg Master – Servant or Partnerships: Williamson.
Exception: executory K’s ( where the agreement is to enter into a formal K such as a service agreement) for personal services may order narrow SP : Giles v Morris
Lack of Mutuality

· General Rule: Plaintiff may not get SP of a K if Def could not get SP for a breach of K against the Pl.

· SP will be refused unless the remedy is mutual that is SP must also be available to the def in respect of the Pl’s outstanding obligations, unless the def’s own breaches or fault prevent this, such as the def has made a misrepresentation. Mutuality may be waived: Price v Strange
EXAMPLES

· If P is a child who asks for SP, lack of mutuality may apply because the defendant would not be able to specifically enforce contract against child: Flock v Bolland
· Where Pl obligations involve personal service and the pl obligations would require continued supervision Williamson.
· Assessed at time of trial, not at time of contract.  e.g. if child turns 18 and ratifies contract. Price v strange
Exceptions:
(a) s 59 PLA – a plaintiff may obtain specific performance even though, not having signed any document it would be impossible for the defendant to obtain specific performance against him – complete defence

(b) Option to purchase – SP may be obtained even though the defendant has no claim against the plaintiff.  Of course once option exercised – it is mutual

(c) Grant of specific performance with compensation in the case of misdescription in a contract for sale of land.

NB Mutuality may be waived: Price v strange 

Misrep, mistake and unfair conduct

· SP will be refused where the def would be entitled to rescind the K for mistake, misrep or unfair conduct: Blomley v Ryan. 

· Even where the mistake does not warrant recission: Tamplin v James, Slee v Warke
Hardship

· Equity won’t give SP where giving it would impose great hardship on either of the parties and make the enforcement unjust. Dowsett v Reid

· Assess hardship at the date of K unless these circumstances are exceptional:  Patell v Ali
· Focus on the hardship that might be occasioned by choosing SP rather than another remedy, Not whether enforcing the K would be a hardship. Griffith J in Dowsett v Reid
· Hardship to a 3rd party must be may be taken into account: Thomas v Dering
Laches

· Laches refers to the delay of P in pursuing relief. 

Laches is established when two conditions are satisfied (Lamshed v Lamshed)
1. There must be an unreasonable delay in the commencement or prosecution of proceedings and

2. The consequences of the delay must render the grant of relief unreasonable or unjust because it would prejudice the rights of others

UNREASONABLE DELAY
· Consider the length of the delay

· Nature of the acts done during the delay

· Nature of relief claimed

· Type of property involved

· Would a reasonable person process the claim any more diligently? 

PREJUDICE TO THE DEF

· Consider undue doubt or uncertainty or the def unfairly held in suspense: Lamshed v Lamshed

· Loss of evidence that prevents the def from properly defending the claim - witness dies, loss of doc

· Detriment on basis that agreement will not be enforced

· Expenditure of money and effort.

· Prejudice to 3rd parties

Acquiescence

· This will arise with where:

1. There is an express or implied representation by the Pl that he/she does not intend to compel the performance of an obligation in specie:

2. The Pl knows that the def believes that the pl does not intend to so enforce the obligation and

3. In reliance on the representation the def or 3rd party have altered their position in such a way that enforcement of the obligation would involve an additional prejudice or inconvenience.

· Where this is established the Pl is confined to other remedies as appropriate. Acquiescence in the wide sense is now incorporated into the doctrine of equitable estoppel: Walton stores
Futility or impossibility

· SP will be refused when performance is impossible or futile, such as property no longer existing. A ct will not order SP in relation to a lease where the term of the lease had already expired unless there would be some tangible benefit to the Pl arising from the execution of the lease: Mundy v Joliffe
Clean hands

· Pl must have clean hands and be prepared to do equity, that is not to be in substantial breach and ready and willing and able to perform the K’ual obligations. Bahr v Nicolay ( No 2)

· Breaches of inessential terms will not preclude a ct from granting SP. Mermet v Benson
· Nor where the def has contributed to the Pl’s breach: Legione v Hately

Part of agreement only

· Cannot enforce part of an agreement only: Ryan v Mutual Tontine Westminster Chambers Association
· Must distinguish b/w executory and executed K’s , the ct will order SP of a particular obligation in an executed K. The 

· Pl may waive performance of the balance of the agreement or obtain damages for the breach. 

Lack of Writing

· SP will not be granted of a K which is unenforceable at law for lack of writing under s.59 PLA

· It’s only voidable, not void.

· There are two exceptions to s.59: 

(1) Lack of writing is due to Actual fraud or dishonesty by the def: Wakeham v Mackenzies, and 

(2) Doctrine of part performance.

DAMAGES IN LIEU OF AN INJUNCTION

· Under the Queensland derivative of Lord Cairns’ Act, equitable damages can be awarded in lieu of or in addition to an injunction.

DECLARATIONS

· A declaration is a statement by the court, of the law or the rights of parties in some particular matter. 

· Declaratory relief is final relief as opposed to interlocutory.

· It is a very Utilitarian remedy in that it has such wide scope, it provides a speedy remedy relatively inexpensive and has the capacity ti pre-empt otherwise expensive and protracted litigation.

JURISDICTION

· The ct’s jurisdiction is board and only limited by its own discretion: Forster v Jojodex Commission (CJC).

· Legislative amendments culminating in the Judiciture Act 1873, invested the cts with power to hear matters for declaratory relief whether or not any other relief could be claimed.

STANDING OF THE Plaintiff (locus standi):
· The test is the same for injunctions – see ACF v Commonwealth
· Private rights, public rights

· Open standing

· Relator actions

· Within Boyce v Paddington BC
SCOPE

· The Ct’s jurisdiction to award declaratory relief is very broad and almost unlimited: Ainsworth v Criminal Justice Commission. Declaratory relief may be granted in a wide range of matters, including:

· Determination of statutory rights

· Determination of property rights

· Contract matters

· Constitutional matters

· Challenging legislation

· Administrative review

· Criminal law

· Jurisdiction may be excluded by statute( expressly or by implication).

· The mere existence of another tribunal to hear a matter is not enough to take away the Ct’s jurisdiction: Forster v Jododex
COURTS’S DISCRETION TO GRANT DECLARATION RELIEF

· In both statutory and within the Ct’s inherent jurisdiction, equitable defences don’t apply: Mayfair Trading v Dreyey.

· Relief is discretionary and will generally be refused if 

(i) Criminal proceedings as to interrupt or forestall criminal proceedings if the basis of the application is really to ask the court to declare that an offence has or has not been committed: Elloit v Seymour

(ii) Exceptional circumstances: justify a declaration in criminal matters where some private right has been infringed: Crouch v The C’th

(iii) Theoretical or Hypothetical issues: the ct may refuse a declaration if the issue is purely theoretical or hypothetical: Ainsworth

(iv) No practical use: the ct may refuse where the granting of the injunction will be of no practical use or have no foreseeable consequences: Neeta (Epping) v Phillips

(v) Availability of another remedy: this no longer applies: Pyx Granite case.

� Also can be ‘arguable case’.
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