LWB240 Principles of Equity 
                                                                                                         Exam Preparation Notes

EQUITABLE REMEDIES

Equitable vs. Common Law Remedies

· Equitable remedies flexible – more scope than at CL.

· CL remedies are basically limited to damages.

· Discretionary and not as of right.  – court looks to conduct and may impose conditions – as in Riches v Hogben
· At CL once you establish a cause of action, it’s as of right that you’ll get a remedy.

· Equity acts in personam.  Traditionally equitable remedies are personal remedies in the sense that the order is directed personally against the defendant.

· In the exclusive jurisdiction, equity is giving a remedy for a purely equitable right, eg if there is a breach of fiduciary duty, it’s an equitable obligation, the remedy would be in the exclusive jurisdiction.

· Often you are looking for an equitable remedy for a CL right, eg specific performance for breach of K.  Here, equity is acting in the auxiliary jurisdiction.  If your equity is acting in the auxiliary jurisdiction, you have to show that the CL remedy is inadequate (eg that damages is inadequate).

Equitable remedies are personal or proprietary:

· Personal equitable remedies: specific performance, injunctions, declarations, equitable compensation and damages, rescission, restitution, rectification, receivership, account of profits (look to Warman v. Dwyer), delivery up.

· Proprietary equitable remedies: constructive trust, tracing.  Eg the interest of a beneficiary under an administered trust is a proprietary interest, the interest under an unadministered estate is personal (CSD v. Livingstone)

SPECIFIC PERFORMANCE

ELEMENT 1:  State the Parties

ELEMENT 2:   Definition and Jurisdiction
· Specific Performance is an order of the court directing a party to a K to perform his or her obligations under that K.
· remedy for a breach of the contract

· it’s discretionary and only available if the court decides to award the particular remedy

· we talking about equity acting in auxiliary jurisdiction to the CL
· It can be awarded in either it’s proper sense to executory contracts, or in its wide sense to executed contracts (J C Williamson v Lukey v Mulholland)
ELEMENT 3:  Requirements For Specific Performance
1. Valid binding contract 

· A K enforceable under the laws of a K – offer, acceptance, consideration, certainty, intention to create legal relations etc.  
· must be a valid contact and not illegal

· compliance with s59 PLA necessary?

· when contracts of land, need to be in writing
· s 59 only makes it unenforceable, not invalid.
· Exceptions to compliance with s59:

· Fraud,

· Part performance,

· Equity raised by unconscionability
Therefore ask, is this a valid K for the purposes of K law?

2. Valuable consideration recognised by equity

· Equity recognises something as consideration that isn’t consideration at CL and vice versa.  

· Equity will not assist a volunteer, so if you haven’t provided valuable consideration, you haven’t provided consideration for the purposes of equity.

· does not include a deed under seal – equity does not recognise deeds:  Jefferys v Jefferys
· includes marriage consideration: Re Cooks Settlement Trust
- E.g. a fund for the marriage – includes children – enforcing party to put money in fund.

3. Common Law damages inadequate 

· theory underpinning is giving equitable remedy for breach of contract which is equity acting as an auxiliary jurisdiction

· maxim ‘equity follows the law where possible’ – plaintiff must establish that the common law damages are inadequate Argyle Stores – per Lord Hofman

· We are looking for justice between the parties and the merits of each case – as monetary compensation is not enough

· General test:

· Damages inadequate where plaintiff wouldn’t be in favourable position as if the agreement would have been Specifically Performed

Factors that the Ct looks at in determining whether damages are inadequate:

· Where the pl. will not be in as favourable position as if they got specific performance.
· Compare whether it’s an every day common use item or rare special antique
· Ability to purchase the property on the open market 
· is it something that could not be replaced by cash? Eg shares in a private company – money couldn’t replace these because there is a limited holding, whereas shares in a public company are available so CL damages would be adequate in this instance.

· D’s prior conduct 
· whether the def is such that they have been in continuous breach of the K, in prior dealings have they acted unfairly.
· Ease of calculation of damages

· Likelihood of D satisfying award 
· damages may not be a good remedy because the D may be on brink of insolvency, specific performance might be more appropriate.
· Type of contract:
(a) Contracts for the sale of land: 

· land is unique and generally damages will be inadequate and specific performance will be available in most cases.

(b) Contracts for the sale of chattels: 

· General rule - one piece of personalty is able to be replaced (eg a dress could be bought in another shop) and that damages are adequate.

· Exception - If you could establish that it is a one-off item and cannot be replaced, the Ct may order specific performance.

Dougan v. Ley

· A K to purchase a taxi together with the licence and the registration.

· A taxi (car) can be easily obtained.

· The vendor renegged on the deal and wanted specific performance.

· Question was – was damages an adequate remedy.

Held:
· Dixon said that is was a K to buy the car, the licence and the registration.  The licence and registration are based on a quota system, there’s only a limited number.  This is rare and therefore damages would not be adequate.

(c) Contracts to pay/receive money: 

· If you enter into a K to borrow or lend money, the nature of the K is to get money, so the Ct is likely to award damages.
· The general rule is that damages are adequate, but there are exceptions:  The South African Territories v Wallington
· Agreement to provide money on security and money already advanced

· Agreement to pay annuity, as separate yearly action for each default would make damages not adequate remedy

· Contract for the material benefit of a third party where damages to the contracting party would be nominal: Beswick v. Beswick
· Where the K is such a kind that the purchaser can sue for specific performance the vendor can also sue notwithstanding that his or her claim is merely to recover money: Turner v. Bladin
(d) Contracts for personal services

· General rule is that the Ct will not allow specific performance (Lukey and Mulholland)
· It’s impossible to ensure that services will performed adequately and Cts a reluctant to make an order akin to slavery.
ELEMENT 4:  Defences and Discretionary Considerations
· Having established a prima facie entitlement, are there any reasons why equity will not give a remedy of specific performance?

· These factors and defence may not stop an action at all, they may just prevent an equitable remedy from being granted.

DISCRETIONARY FACTORS AND DEFENCES

· Continued supervision

· Personal services

· Lack of mutuality

· Hardship

· Part only of agreement to be performed

· Laches (defence)

· Lack of writing (defence – PLA s.59)

Continued Supervision

· The general rule is that equity won’t give specific performance if the effect of the order is that there will be continued supervision required over a long period of time.

· inconvenience of officers of the court to supervise performance of K

· parties would constantly be litigating – protracted litigation

· Major exception – Building contracts – although building contracts involve complex terms which may require constant supervision, they may be enforced by SP if these 3 conditions are satisfied: Wolverhampton Corp v Eimmons
(a) work defined by contract

(b) plaintiff has a substantial interest in having the contract performed

(c) defendant has obtained possession of the land

JC Williamson v Lukey & Mullholand

· The def. successfully argued against specific performance.

· The d’s had a lease over a movie theatre and the pl’s had the right to sell lollies on the premises but were required to wear uniforms and conduct themselves in a particular way.  The nature of the K was that they had to perform it in a particular way.

· When the def repudiated the licence agreement, the pl. sought an action for specific performance.

Held:

· Can’t have specific performance because the nature of the agreement required constant supervision.

· This defence will be made out by looking at the terms of the K – if there is performance over a period of time where there are a no. of terms, with detail and complexity as the manner of performance.

· The policy reasons for not allowing SP here is because the Ct could only enforce by supervising the K and the Cts are trying to stop complex litigation.

Personal Services

· General rule is that you won’t get SP of a K which involves personal services or a personal relationship – eg employer/employee, partnership contracts.

· The policy behind this is that you can’t force people into a relationship.  The nature of the performance would be bad quality.  Courts have an aversion to contracts of slavery.

· Distinguish between an executory K (where they have come to an agreement for personal services but haven’t signed the documents).  You will usually get SP where there are personal services if the effect of the order is to be that you sign the K documentation (converting it from an executory K to an executed K).  However, if you are looking for SP of a personal services K once the K has been signed, you are unlikely to get SP.

Lack of Mutuality

· The general proposition is that P won’t get SP unless the nature of the K is such that if D wanted SP, D would get SP as against P – ie P may not get SP of a K which could not be enforced against herself or himself. 

· Classic examples of where defence will arise is:

· where P is an infant, 

· where P’s obligation have involved personal services, 

· where P’s obligations involve continued supervision.  

· If D is in breach, the pl. won’t get SP because there is no mutuality – D wouldn’t have been able to get SP as against P.

· Eg if P is a child who asks for SP, lack of mutuality may apply because the defendant would not be able to specifically enforce contract against child.

· assessed at time of trial, not at time of contract.  e.g. if child turns 18 and ratifies contract.

Price v Strange

· P had a holding over after expiry of lease

· D said – new lease provided, you do certain works – repairs and painting

· at this time if either party went to court, there would have been lack of mutuality (because court would not SP personal services)

· but he did his part, she didn’t

· court said assessed at time of trial, personal services performed therefore mutuality exists.
· Three Exceptions to Lack of Mutuality:
(a) s 59 PLA – a plaintiff may obtain specific performance even though, not having signed any document it would be impossible for the defendant to obtain specific performance against him or her (the section requires that the writing be signed by the ‘party to be charged’) – complete defence

(b) option to purchase – SP may be obtained even though the defendant has no claim against the plaintiff.  Of course once option exercised – it is mutual

(c) grant of specific performance with compensation in the case of misdescription in a contract for sale of land.

Hardship

· Equity won’t give SP where giving it would impose great hardship on either of the parties.

· SP would operate so harshly and oppressively against the defendant 

· It’s not enough to show that the def ends up with a bargain that is more onerous or difficult than they thought it was going to be.  You need to show that it was so harsh that it was unjust.

Dowsett v Reid

· D and P agreement – D would lease land to P and P had option to purchase

· But lease contained onerous conditions – required lessor to make extensive improvements, payments of rates and outgoings and lessee not even obliged to pay rent.

Held:

· no SP, because hard bargain – that it amounted to oppression on part of D
· Assess hardship at the date of K unless these circumstances are exceptional:

Ready Constructions v. Jenno

· Simple K to buy real estate.

· After signing the K, the def separated from wife and got sick and lost his job.

HELD:

· Ct said you look at the date of the K and at that time, the def was not suffering hardship, circumstances weren’t exceptional.

Patel v. Ali

· K to sell a house.

· D was the vendor, and the purchaser wanted SP.

· Husband was bankrupted and there was an injunction/caveat lodged over the house to stop her settling.  

· She got bone cancer and had had her leg amputated.  Then in August 1980, the action for SP commenced.

· She had a network of people in the neighbourhood that helped her.  She argued that it would involve significant hardships for her to move away from her support systems.

Held:

· Her claim of hardship succeeded.

· The order for SP was refused on the grounds of K, but she was still in breach of K and so a damages award could still be filed against her.

· She was allowed to stay in her house.
Part of Agreement to be enforced only

· General rule is that if you get SP you have to have SP of the whole agreement

· Eg if there is a K which might involve partial personal services, the Ct might say that they can’t enforce the other part of the K and not enforce the personal services component.  You either get SP of everything or nothing.

· But, distinguish between an entire K and divisible Ks.  If it can be shown that it is divisible, you’d be more likely to get SP.

Laches

· Laches refers to the delay of P in pursuing relief. 
· Laches is established when two conditions are satisfied:
1. There must be an unreasonable delay in the commencement or prosecution of proceedings and

2. The consequences of the delay must render the grant of relief unreasonable or unjust because it would prejudice the rights of others.

· In determining whether the delay is unreasonable the Courts look to:

· length of delay

· nature of acts done during delay

· nature of relief claimed (eg if interlocutory injunctions are claimed – urgency)

· type of property involved (if value fluctuates, the Ct may allow it to go on because the value is continually changing).

· Laches involves unreasonable delay.  But there are two types:

1. Delay with prejudice (laches)

2. Delay with acquiescence (defence of acquiescence/estoppel)

· Prejudice to the defendants:

· It might be unjust to the def  to allow the pl. to reassert their rights if there is a delay

· Where the def has been left in undue doubt/uncertainty/ suspense

· Loss of evidence which will prevent defendant from properly defending the claim (eg. witnesses have died or documents have been lost)
· Detriment on basis that agreement will not be enforced (expenditure of money or effort)
· Prejudice to third parties (the general rule is prejudice against defs but the Cts look to third parties if they have acquired rights under a subsequent K)

Lamshed v. Lamshed

· There was a K to sell a grazing property

· They entered into the K in 1956 (def was the vendor and pl. was the purchaser and the pl was seeking SP)

· They issued a writ in 1956 and let it lie until 1962 when they brought an action for SP.

· The def said laches/unreasonable delay in proceeding with the litigation.

· The purchaser tried to explain the delay in that the def was the brother of one of the pls and they waited around hoping that they could resolve their differences without going to Ct.

· They also said that they had been told that the land would go down in value, but as it turned out, the property value went up.  In the six years, the def contracted to sell the property to a third party, but it was only at this time that the pl. got interested.

Held:

· Kitto J confirmed that it’s not just mere delay, it has to be unreasonable delay and there has to be prejudice.

· The unreasonable delay was 6 years – delay in commencing and prosecuting proceedings.

· The conduct during the delay – the pl. didn’t apply for an injunction, didn’t take any interlocutory steps or issue a caveat.

· There was prejudice because there was uncertainty over a long period.  They had done work on the property, and parts of the property had been sold off.

· There was prejudice against third parties also.

· The defence of laches was allowed and SP was not allowed.

Acquiescence
 with respect to the remedy of SP arises where: ?????????????????????????????????

(i) there is an express or implied representation by P that he/she does not intend to compel the performance of an obligation in specie;

(ii) P knows that D believes that P does not intend to so enforce the obligation; and

(iii) In reliance on the representation the def or third party have altered their position in such a way that enforcement in specie of the obligation would involve an additional prejudice or inconvenience.

Lack of Writing

· SP will not be granted of a K which is unenforceable at law for lack of writing under s.59 PLA

· It’s only voidable, not void.

· There are two exceptions to s.59: 

1. Actual fraud or dishonesty by the def, and 

2. Doctrine of part performance.

DOCTRINE OF PART PERFORMANCE

· Specific performance will not be granted of a contract, which is unenforceable at law for lack of writing under s59 of the PLA

· However, equity will order specific performance despite the fact that the contract is not in writing where there have been sufficient acts of part performance

· The doctrine focuses on the acts done by the plaintiff on the faith of the contract, which would make it a fraud or unconscionable for the defendant to rely on lack of writing

“… the acts relied upon as part performance must unequivocally and in their own nature, referable to some such agreement as that alleged.” Maddison v Alderson

Sub-element 1:
What were the acts done? (the ones for which party is claiming PP)

· Identify the acts that the party has done and for which one of those are they claiming part performance?

…Then… 

Determine whether the acts done, without reference to the oral contract, have no other explanation other than a contract? 

(that’s the next step below – sub-element 2)

Sub-Element 2: 
Acts of Part Performance Must Be Unequivocally Referable to a Contract of the Kind Alleged

(a) How Exact Must the Acts Be?

UK – Steadman v Steadman overruled the strict approach in Maddison v. Alderson and adopted the wide view.

· wide view – “the acts must refer to the existence of some contract and are not inconsistent with the one alleged”. – on the balance of probabilities

· note that in UK, PP no longer applies because of statute

AUS – Regent v Millet
· middle view – “some contract of the general nature as that alleged”

(b) Nature of Acts Required

AUS – Regent v Millet
· the better view is that acts of part performance include not only acts which are required to be done but also those authorised or permitted by the contract and those done in reliance on a contract although not expressly authorised or required.

Sub-Element 3: 
Acts must be done in reliance on the agreement and with the knowledge of the other party

Sub-Element 4: 
Acts must be done by the party to the contract who is seeking to enforce it

Sub-Element 5:
The agreement must be concluded so that if the contract were in writing, it would be specifically enforceable.
Sub-Element 6: 
if yes, equities in plaintiff’s favour and evidence of oral contract is allowed.  

· Failure to comply

· Contempt of Court

· Contract remains on foot until rescinded by court

Maddison v Alderson

· The housekeeper did work on the farm for Mr A and he said he’d give her a life estate but he didn’t put this in writing.

· The question was, was there sufficient acts of PP by her to allow her to have an interest in the property?

Held:

· The test that was proposed was that “The acts relied upon as part performance must be unequivocally and in their own nature, referable to some such agreement as that alleged.”

· The test can be broken up into four components:

1. The acts must be referable to some such agreement as that alleged

2. There must be acts done “in performance” of the contract

3. The acts must be done on the faith of the agreement

4. The acts must be done by the party to the contract or on his/her behalf

Regent v Millet

· A K to buy a house

· The acts that the pl’s alleged they did were that they took possession of the property, they paid mortgage payments on the house, they paid other money to the def, they did repairs and renovations etc.

· Can you explain those acts by reference to a K?

HEDL:

· The Ct said that taking possession is an act of PP par excellence.  If you go into possession, it is often explained by a K to purchase (the usual way to acquire rights). 

· The mortgage payments were useful as were the repairs etc.

McBride v Sandiland

· K to get an option to purchase a grazing property.

· The Ct looked at the acts done by the purchaser seeking SP – the acts were taking possession of the property, giving an indemnity against land tax and improvements to the property.

· Do the acts refer to a K?  The pl. wasn’t in possession, her husband was.  His possession could be explained by a lease.  The indemnity for land tax was held not to be given, and the improvements were actually made by the husband.  Improvements could refer to a K but because they weren’t done by the pl, they couldn’t be used.

· The action failed because primarily the acts weren’t done by her.

· If part performance (PP) is argued, there is usually an alternative argued as well (alternative actions in equitable estoppel and constructive trusts)

� Agreement, consent, compliance, acceptance.
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