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  Exam Preparation Notes


UNDUE INFLUENCE

ELEMENT 1:  State the Parties

ELEMENT 2:  Definition
Undue influence focuses on entering into a transaction which is not the result of an independent exercise of someone’s will.  The decision to enter into a transaction is the products of someone else’s influence:  – It’s the improper use of ascendancy for personal benefit so another’s acts are not free and voluntary – Union Bank of Australia v Whitelaw per Hodges J

The basis of the jurisdiction is the prevention of an unconscionable use of any special capacity that may exist and affect the alienor’s will or freedom of judgements in reference to a transaction: Johnson v Buttress
ELEMENT 3: Classes of Undue Influence
There are 2 classes of Undue Influence

As followed by Dixon J in Johnson v Buttress:

1. First Class:  
Actual Undue Influence: Proof of an express use of influence

2. Second Class:  
Presumed Undue Influence: Presumption of undue influence arises due to the 

special relationship of undue influence between parties.

1.  First Class:
Actual Undue Influence

· Burden of proof – Lies with party seeking to avoid transaction

· To establish Plaintiff must show a relationship of actual influence and the transaction occurred as a direct result of influence expressly used and this made the transaction neither free nor voluntary (Johnston v Buttress)
Cases usually involve:

· Some unfair and improper conduct,

· Some coercion from outside,

· Some over reaching or from of cheating

· And generally (not always) some personal advantage obtained by a donee in some close and confidential relation: Allcard v Skinner.

ELEMENTS:

A person relying on a plea of actual undue influence must show that:

1. The other party to the transaction had the capacity to influence the complainant;

2. The influence was exercised;

3. Its exercise was undue; and 

4. Its exercise brought about by the transaction.

Bank of Credit & Commerce International SA  v Aboody

· Includes economic and physical pressure – Williams v Bailey
Williams v Bailey

· Son forged his father’s signature on some cheques

· The father was asked to give security to cover son’s indebtedness through the forged cheques

· Bank threatened to criminally prosecute father - this made the pressure undue. 

· The threatened use of legal action was not unlawful but was used to extract a promise from the father who felt morally obliged to assist a person liable to prosecution.

GIFTS: 

· The gift was so substantial or otherwise of such nature that it cannot 
· Need to be substantial so that it cannot reasonably be accounted for on the grounds of ordinary motives, e.g. friendship or charity: Allcard v Skinner
CONTRACTS:
· There is NO need to show manifest disadvantage: Baburin v Baburin
· Inadequacy of consideration not decisive: Johnson v Buttress 
2. Second Class:  Presumed Undue Influence

The relationship b/w the parties must be such that one has authority or influence over the other and the subservient party should be protected from such abuse: Johnson v Buttress.
The basis is in the existence of a special relationship, which must be established by:

1. Showing that it is one of the relationships that equity, as a matter of law, presumes to be one of influence; or
2. By proving that the relationship is in fact one of influence.

1. PRESUMED RELATIONSHIPS OF INFLUENCE INCLUDE:

· There are relationships, which, AS A MATTER OF LAW, raise the presumption that undue influence has been exercised.

· These have been singled out due to their high degree of trust and confidence reposed and the likelihood of the exercise of power by one over the other (Johnson v Butress)

Parent and Child: Savery v King
· The presumption also arises where the defendant stands in loco parentis, vis-à-vis the plaintiff i.e. acts as parent to the child: Bank of NSW v Rogers (eg uncle-niece)

· Children must be emotionally and financially dependent on the parents to a large extent and not emancipated (meaning that child is still living at home)
Guardian and Ward: Hatch v Hatch
· Similar line of argument as for the Parents and Children (see above)

Spiritual Advisor and devotee: Huguenin v Basely
· Courts are sceptical of religious influence generally (Allcard v Skinner)

· Not restricted to ordained ministers of religion and could be applied to fringe faiths

· A spiritual adviser has the power to “work on passions, excite superstitious fears or inspire pious hopes” and that’s why courts will scrutinise them carefully (Lindley J in Allcard v Skinner)

Solicitor and client: Wright v Carter
· Client is usually reposing trust and confidence in the legal adviser and seeking guidance and direction on what to do. The opportunities to exercise undue influence are endless: Wright v Carter 

· Burden of proof lies on solicitor to show that transaction was at arm’s length – Hatch v Hatch

· Generally the courts will scrutinise dealings between solicitor and client closely

· The presumption does not apply to contractual dealings but the fiduciary position of the solicitor is such that a solicitor is required to show that the bargain is as good as any that could have been obtained due to diligence from any other purchaser: Gibson v Jeyes, Cane v Allen.
Fiduciary relationships such as trustee and beneficiary: Union Fidelity Trustee v Gibson
· Note that there is an argument that this jurisdiction is not applicable to all types of trusts but is limited to particular types of trusts where there is some sort of influence (e.g. family trust)

Principal and Agent: O’ Sullivan v Management Agency
Doctor and patient: Williams v Johnson
· established category because people can be a little over-grateful of the doctors’ saving of their or their child’s life – as such they have some influence over what they patients do
· this extends to the managers of the mental hospitals and its inmates (patients)
· dentis does not however fall in this category (Canadian case law)
Man and fiancée: Lovesey v Smith
· Probably not a presumed category any longer due to changed social conditions: Zamet v Hiyman 

· Woman was so desperate to get married that the man was capable of exercising undue influence they got engaged 

· Women not in presumed relationship over man: Lloyds Bank, Re Bomze and Bomze
· A husband is not presumed to have influence over his wife but this can be proved: Howes v Bishop & Wife 
2. Proof of Special Relationship of Influence on the facts

· There are relationships, which MAY raise the presumption of undue influence.

· ONUS:  rests with the person making such a claim of influence and trying to avoid the transaction.

· Evidence must be shown that one party to the relationship has acquired an ascendency, and reliance, a domination of another, that one party to the relationship is governed by the others judgement, has given their dependence and entrusted the other with their welfare: Johnson v Buttress per Latham CJ

· Reliance by the other party for guidance and advice if the most important element: Lloyds Bank v Bundy

Lloyds Bank v Bundy set out 4 elements to prove a special relationship:

1. RELIANCE upon guidance and advice (most important element)

2. Awareness of reliance by the dominant party

3. Benefit received by adviser

4. Element of confidentiality in relationship

Factors to be taken into account:

· old age/senility/eccentricity
· physical or mental infirmity

· financial distress (being poor)

· illiteracy

· ignorance of business

· lack of education/intelligence
· length, closeness and nature of the relationship

· habitual reliance on other people and social humility of the donor will assist in establishing a special relationship – per Gillard J in Union Fidelity Trustee Co of Aust Ltd v Gibson
Johnson v Buttress

· Shortly after A’s wife died he ended up signing over his house to one of his wife’s relatives.

· The man was 67yrs old.  He was illiterate, of low intelligence, no business experience and that he habitually relied on others for advice and guidance and had become attached to his wife’s niece.

· He did not have any advice when he went to the niece’s solicitor and transferred the house to her.

· When the man died, his son materialised and objected to the will in which the niece got the house.  

Held:

· Crt had no difficulty in finding that there was a special relationship of influence.  

· The things that were relevant were that he was illiterate, had little knowledge of business, and often relied on others for guidance.

Lloyds Bank v Bundy

· B was an elderly farmer. B’s son formed a coy that banked at own branch as B. Bank asked B to give security.
Held:
· banker that acts as customer’s adviser acquires a great deal of influence over the customer
· The elements relied upon included a long standing relationship between B and the bank, the trust placed by him in the bank and the fact that the bank knew of his reliance upon its advice.

Credit Lyonnais Bank Nederland NV v Burch

· Relationship of employee and employer: where e/er gained advantage through work of e/ee and to e/ee’s disadvantage, the relationship had ripened to that of trust and confidence

Wardley Australian v McPharlin

· Debtor and creditor

James v ANZ banking group

· Banker had dominating influence over customer

ELEMENT 4: 
CAN THE PRESUMPTION BE REBUTTED?

· The presumption is one of fact and can be rebutted.

· Burden of proof – party asserting a valid contract must prove that the transaction was entered into with “free and fully informed thought” by the other party (Zammit v Hyman)

· It is critical that the disponor was fully informed at the time of contracting, and that the disponor’s decision was an independent one, uninfluenced by the disponee.

Evidence may:

1. Rebut the presumption of undue influence; or

2. Prove the absence of actual undue influence.

Factors which may help rebut the presumption include:

· Independent advice:

· The nature and quality of the advice must be examined (Inche Noriah v Shaik Allie Bin Omar)

· The court must decide whether the transaction was the product of a free and independent mind - Inche Noriah Case
· The absence of independent advice will be very material in deciding that the presumption is not rebutted: Johnson v Johnson 

· The more complex the transaction, the more extensive must be the scope of the advice.

3 matters must be established:

i) Advisor is absolutely independent of the party with the influence – Powell v Powell

ii) Advice must be meaningful and would be that which a competent and honest advisor would give acting in solely in the interests of the donor – Bester v Perpetual Trustee

iii) Advisor must be fully informed of all the material facts when giving advice – Wright v Carter
· There is no requirement that the advice be followed – Re Coomber 

· BUT the position is different if the decision to disregard the advice can be attributed to the disponees influence” Powell v Powell 
· The mere fact that a documents has been explained, and no Q’s asked, nor criticisms made of it by the influenced party does not justify a deliberate and intelligent choice. (Bester v Perpetual Trustee)

Inche Noriah Case

· There was a Malaysian lady who was old and illiterate.  She signed a deed to transfer her land in Singapore to her Nephew who had been managing her affairs.  

· She got advice from an independent solicitor and although the there was no evidence to indicate that the solicitor was dishonest, he didn’t know that the property was everything that she owned and didn’t advise her that there were other ways that you can benefit your nephew like leaving it in a will or creating a trust.

· This was obviously a prima facie case of undue influence – he had been managing her affairs – so there was reliance and knowledge.

· The question was did that evidence of independent advice rebut that presumption?

Held:

· No rebuttal of presumption.  Even though the advice was independent it wasn’t meaningful because the solicitor didn’t explain the transaction (she didn’t know she could have left the land another way) and he didn’t arm himself with all the information. – That this was her ONLY property etc.  If he did know, he might have advised her more fully.

· Full Disclosure to other party

· A person in a position of influence is bound to disclose to the other party everything that is or may be material to that other’s judgment before the transaction is completed: Aboody
· Clear Intention by other party

· If B has the capacity to understand the transaction and has acted in the free exercise of their will, the transaction will not be set aside merely because they failed to appreciate the financial implications.

· the question is not whether B knew what they were doing, but how the intention was produced: Whereat v Duff
· Adequacy of Consideration

· Inadequate consideration alone is not sufficient for presumption of undue influence: Johnson v Buttress
· However, adequacy of consideration is an evidentiary matter which may be brought into account in considering whether a position of influence existed: Blomley v Ryan (E.g. if transaction is improvident or irrational it points to undue influence)

· Transaction was not the result of the influence

· Equity will not intervene were evidence proves that on the balance of probabilities the complainant would have entered into the transaction whether influenced or not: Aboody
· Righteousness of the transaction

· If the transaction is irrational from the perspective of the donor or settler, this may be a powerful indicator of undue influence: Spong v Spong
· Look at the nature of the transaction – Is it a righteous transaction (Ie – is this some sort of transaction that someone would enter into...  Is it normal to sell a $5 million property for $50)

· Improvidence of the deed 

· Look at the types of the terms in the deed or settlement

· I.e. absence of power of revocation or recall, absence of any power of removal and appointment of trustees or of and right to intervene in the activities of trustees, discretionary nature of trustee’s powers, absence of a right to resort to the corpus compared to the disponer’s total assets, entitled to all the profits: Hugueinin v Baseley, Coutts v Ackworth, Bester v Perpetual Trustee.

· Magnitude of the Transaction

· When a gift is substantial in the circumstances and places a Benefit on one party, the ct will place a burden on A to support the gift: Allcard v Skinner
ELEMENT 5:
DEFENCES

· Unreasonable delay: particularly if prejudicial, may constitute a bar to equitable relief: (Baburin v Baburin)

· Delays commence from the plaintiff’s knowledge of facts upon which the right is founded: Whereat v Duff
ELEMENT 6: REMEDIES
· Underlying objective is restitution O’Sullivan v. Management Agency & Music Ltd
(a) Rescission if restitutio in integrum is possible – to restore to the influenced’s property wrongfully misappropriated by the influencer.
· But if 3rd parties rights have intervened, rescission will not be ordered, but compensation can be claimed instead

(b) Partial rescission – May set aside some part of the transaction (Bridgewater v Lahey)
Other available remedies are:

(c) Defence to specific performance

(d) Equitable Compensation 

(e) Agreements obtained by undue influence may be set aside

(f) Profit obtained form fiduciary position must be accounted for ie, account of profits (allowing for skill and labour as he who seeks equity must do equity)

(g)  OR constructive trust may be ordered (as a last resort)
DISTINGUISHING THE DOCTRINES 

Undue Influence

· Will of person overborne – haven’t entered into K with a freely consenting mind

· Focus on quality of their consent: Amadio

· Does not require a special disadvantage as unconscionable conduct does

Unconscionable Bargains

· Person has exercised their will but it is underdeveloped due to special disadvantage

· Someone has made a decision but it could never been a good decision because they have been taken advantage of.

· Focus on the conduct of the stronger party acting unconscionably – looks to mind of dominant party to see if they have taken advantage of their position  - Commercial Bank of Aust v Amadio 

· NB: The doctrines aren’t mutually exclusive and sometimes they will co-exist and overlap within the facts of a particular case.

UNCONSCIONABLE BARGAINS
Equity intervenes to prevent the stronger party (in an unconscionable dealing) enforcing or retaining the benefit of that dealing with a party with a special disability: Blomley v Ryan.
ELEMENT 1: State the Parties

ELEMENT 2: Definition
· Where a party makes unconscientious use of his or her superior position/ bargaining power to the detriment of a party who suffers from some special disability or is placed in some special situation of disadvantage – Commercial Bank of Australia Ltd v Amadio
· Eg: an unfair contract by taking advantage – person is seriously affected by intoxicating drink: Commercial Bank of Australia Ltd v Amadio 
The jurisdiction to set aside unconscionable bargains may also be invoked to set aside transactions which are completely voluntary: Wilton v Farnmorth, Louth v Diprose.
Commercial Bank of Australia Ltd v Amadio per Gibs Cj, Mason & Deane JJ
There are three elements:

1. One party at a special disability vis-à-vis the other party 

2. Knowledge by the other party

3. Unconscionable Taking Advantage

Sub-ELEMENT A: One party at a special disability over the other party
There are many factors from which a special relationship can be inferred such as from: Blomley v. Ryan per Fullager J; CBA v. Amadio per Mason J

· Physical Incapacity: Illness, old age, disablement

· Intellectual and Emotional Incapacity: mental illness, lack of intelligence, stress and drug or alcohol induced impairments, emotional dependency

· Lack of endowments: Poverty, illiteracy, lack of education, ignorance, language difficulties, inexperience in business and financial affairs.

The special disability must seriously affect the disable party’s capacity to judge or protect his or her own interests - CBA v Amadio per Mason J

Sub-ELEMENT B: Knowledge by other party
Objective Test per Mason J for the knowledge of the stronger party: CBA v Amadio.

· The degree of knowledge of the disability is unclear, however actual and constructive knowledge suffice

· The disability must be sufficiently evident
Important factors also include:
· Expertise or conduct of the stronger party to see if he or she has actively influenced the weaker party. 

· Eg. Stronger party actively discouraging the weaker party from seeking independent advice or refraining from advising recourse to advice.

· Financial institutions, knowledge of facts which would raise the possibility in the mind of a reasonable person that a guarantor/debtor is at a special disadvantage will be sufficient – per Mason J

Onus of Proof

· Is somewhat unclear

· The tendency is now to do away with the presumption and to require the plaintiff to point to facts necessary to prove both the special disadvantage and the unconscientious dealing: Louth v Diprose
Sub-ELEMENT C: Unconscionable taking of advantage
· The stronger party must exploit the situation

· If the stronger party takes steps to remedy the weaker party’s disadvantage (eg by providing an interpreter), it may be easier to negate the presumption of unconscionable dealing.

TO NEGATIVE A CLAIM OF UNCONSCIONABLE DEALING

· The other party must show that the bargain is fair, just and reasonable (Amadio)

· The key features the courts look for are:

1. Inadequacy of consideration

2. Independent advice

1. Inadequacy of Consideration

· This is an evidentiary matter
· Blomley v Ryan states that if a transaction is based on an inadequate consideration is not in itself a ground upon which the court will:
(a) Set transaction as invalid, or

(b) Presume that the transaction was a result of undue influence.

· But it is not essential that in all cases there should be an adequate consideration CBA v Amadio per Deane J

· Must be some loss or actual detriment to the weaker party Carello v Jordan
2. Independent Advice

Reluctance to uphold an agreement in absence of independent advice:

· Better View: if a party at a disadvantage has received independent advice, the stronger party cannot be said to have taken advantage of the weaker party CBA v Amadio
· There is however some authority to support the opposite view O’Rourke v Bolingbroke
· Improvident terms

· Look to undue influence section

IF you have established someone is at a special disability and that has been unconscientiously been taken advantage of, the transaction is liable to be set aside.

See examples of the unconscionable bargains!!! (next page)

EXAMPLES OF UNCONSCIONABLE BARGAINS

Blomley v Ryan (DRUNK)
· P was seeking specific performance; D was seeking rescission as bargain was unconscionable.

· D was 78, uneducated, binge drinker, had impaired facilities, and the agreement was reached while impaired

Held:

· the sale was set aside – his faculties were impaired, and there was no independent advice. The terms were improvident.

Cth v Amadio (ILLITERATE, OLD, LACKED UNDERSTANDING OF SITUATION, NO EDUCATION)
· Son wanted parents to sign as guarantee for house.  They did this to support son’s Business.

· The parents were elderly Italian immigrants with little understanding of English and no formal education.

· The son was a land developer, experienced in business that appeared to be quite successful. 

· The Bank Manager went to Parents with the mortgage document.  The document was signed in the kitchen.

· There was no discussion about the documentation and didn’t even read the document.  They didn’t even get a copy of the document.  There was some evidence that the Parents thought the guarantee was limited to $50,000 and was only going to run for 6 months.  This was not the case.

· Son’s company went into liquidation and the bank sought to rely on the mortgage.  The parents sought to get the guarantee set aside.

· Did the bank act unconscionably?

Held:

· The parents were at a special disability – couldn’t really understand English, didn’t understand the nature and contents of the mortgage, no experience in business, lack of education etc.

· Bank KNEW of the disabilities of the Parents.  There was no independent advice etc.  

· Therefore the transaction was set aside. 

Louth v Diprose (EMOTIONAL DEPENDENCE)
· A solicitor wanted to get a gift he gave a lady worth $60,000 to buy house set aside

·  he was emotionally dependant on her and she had taken advantage of the emotional dependence.

· Only reason he gave her money was because she said she would commit suicide and he was worried about her and because he was dependent on her couldn’t make a proper decision as to whether or not to give the money.  He was acting under a disability when he gave her the money and now that he has come to his senses wants his money back.

Held:

· Court said emotional dependence is a special category

· The woman manipulated the mans emotional dependence which she knew about by saying that she wouldn’t have a house and that she was going to commit suicide – she had unconscionably exploited him

· The house was held to be in constructive trust for the $60,000.

ELEMENT 3: 
REMEDIES
· The usual remedy is to set aside the impugned transaction, however specific performance may be refused or an injunction may be granted to prevent the unreasonable exercise of rights under the contract.

· Equitable relief is determined according to the general principles that he/she who seeks equity must do equity and the ct aims to do practical justice (Bridgewater v Leahy)
· Ct should therefore go no further than to prevent the unconscionable conduct- the minimum equity to do justice (Walton Stores v Maher)

· In Bridgewater v Leahy, the condition was that the P recognised the fact that the nephew was intended to benefit from the uncle. An allowance was given to the nephew for the fact that he would benefit anyway.

· Rescission (Primary Remedy).

· Partial rescission might now be a remedy (Bridgewater v Leahy)

· Refusal to grant specific performance: only where K has not been completed (Blomley)

· Injunction

· Constructive Trust: holding for the plaintiff (Llouth)
Bridgewater v Leahy

· Litigation arose on the death of a grazier named Bill York.  

· In BY’s will, he gave the residue of his estate to his daughters and there was an option in favour of his nephew to acquire his grazing property and an interest in his grazing partnership worth $200,000. – In total worth about $500,000

· The nephew was running the farm for him (daughters aren’t much good) for his whole life.   Therefore man had obviously developed a close emotional relationship with the nephew and it was his idea that the nephew should take over the property on his death. – clear intention for nephew to benefit upon his death

· In relation to the will with the option, there was a prospect that the nephew would get more than what the daughters were going to get. If you are a beneficiary under a will and you feel that you haven’t adequately been provided for in the will, you can bring an action called a testator family maintenance application.  This asks for further provisions from the estate.

· After the will was written but before his death, Bill decided to transfer some of the property in the option to his nephew. 

· Transaction took the form of a sale for the market value of $700,000 and there was a deed of forgiveness (not have to pay money owing) for about $550,000 which meant he only had to pay $150,000.  In Bills lifetime, he undersold the Property.  Daughters wanted to get that property back (set aside the transaction) into the estate so that when the residue was distributed it was available to be distributed to them.

· However in the will there was an option to acquire that property anyway for $200,000.  They set it aside  - the property there available to be distributed under the will and the nephew wouldn’t have had to pay the $150,000.  So they would be worse off.

· Therefore, the daughters started an action to get the option varied (make nephew pay more) and also tried to get the transaction set aside but only to the extent that the deed of forgiveness was set aside.  They wanted him to pay $150,000 and also challenged what he got under the estate.

Held:

· The court then had to consider whether there was unconscionability in this case – was there a special disadvantage?  On the evidence the majority said Bill was an emotional dependent on his nephew because he was desperate for him to continue running the property; worried that nephew would start working on another property – all these prompted him to enter into transaction.

· Once finding a special disability, it was then easy to say that it was taken advantage of because it was a purchase at an undervalue.

Remedies:  The normal remedy would be rescission of the whole thing (ie the transfer, the deed of forgiveness, the payment of the money etc).  It wasn’t possible to substantial restitution because there were 3rd parties involved, and there were mortgages etc.

· Possible to give rescission of part of the transaction – rescind the deed of forgiveness (would have to pay $550,000) BUT if an imposed condition on the order is that the family had to do equity, then the result then was it was quite clear that Bill wanted nephew to benefit.. Therefore had to make allowance for nephew to benefit.  

· This allowance is worked out by determining whether if the testator families maintenance application was run, how much would the benefit to the nephew be varied.   

· Case pushes the boundaries of emotional dependence and shows the flexibility of remedies

LIABILITY OF 3rd PARTIES (BANKS)
Usually banks (in context of guarantees).  Someone might get another to go guarantee to secure their debt.  The reason why a mortgage might be provided is because there has been unconscionable conduct or undue influence which resulted in the mortgage being entered into.  Eg Amadio
A 3rd party cannot rely on the transaction IF:

1. The 3rd party has itself acted unconscionably

2. The 3rd party has notice of unconscionability of another.

- per Kirby J in Garcia v NAB
1. 3rd Party Has Acted Unconscionably

A 3rd party will be denied from taking the benefit of a transaction in circumstances where it would be unconscionable to seek to take the benefit of the transaction.

The rule in Yerkey v Jones
Where a guarantee is given by a WIFE in relation to her husband’s debts, it will be set aside when:

(a) The entry into the guarantee was the product of actual undue influence by the husband over the wife (the first part of the rule); OR

(b) The wife did not understand the nature and effect of the guarantee when she signed it (the second part of the rule). 

A Creditor is unable to rely on the guarantee UNLESS

· 1st part of rule:  The creditor shows that the wife had independent advice or otherwise relieved from husband’s influence.

· 2nd Part of rule:  The creditor takes “reasonable steps” to ensure that wife was fully informed and understands nature and effect of transaction > independent advice.

· It has received criticism because it ignores the advances in the status and education of women and their increasing role in business and commercial affairs and has been labelled anachronistic

· Despite these criticisms a majority of the High Court has recently reaffirmed the rule in Garcia v National Australia Bank Limited 
Extention to Rule in Yerkey v Jones
The majority said that it MIGHT be possible in later cases that they will extend the rule in Y v K, for relationships of trust and confidence

· Long term and publicly declared relationships short of marriage between members of the same or opposite sex (heterosexual defactos; homosexual defactos)

· Might also extend to husbands rather exclusively wives.

· Kirby J, however, thought that it was not satisfactory to accept that in the future the rule in Yerkey v Jones might be extended as suggested by the majority, as “this is to suggest that other relationships that give rise to risk of vulnerability are but pale shadows of marriage” and applied a broader principle which focused on the relationship being classified as involving emotional dependence.

· So the difference between Kirby and the Majority is that the majority would accept a firm Yerkey example (Kirby would reject this – should look at facts of each case instead) and the majority in future might extend the principal to relationships just short of marriage (Kirby said NO – don’t extend it but call it a principal which might encompass other relationships on emotional dependence)

2.  Notice of undue influence or unconscionability of agency

Agency 

· If the person exerting undue influence or unconscionability is found to be an agent of the third party, then the principle will be fixed with the undue influence of the agent: Avon Finance Co Ltd v Bridger 

Avon Finance Co Ltd v Bridger

· son was appointed by Avon to get signatures of his parents – he frauded them the son’s relationship was one of influence

· In Burke v State Bank of NSW, the TEST was: whether the creditor has knowingly trusted obtaining execution to someone with a motive or interest in its execution and who is therefore affected by that person’s actions.

Notice of Undue Influence 

· If it can be shown that the third party has actual or constructive notice of undue influence exerted by another it takes subject to the equity to set the transaction aside: Bank of New South Wales v Rogers 
Notice of Unconscionability 

It will be unconscionable for a financier to enforce a security if:

a) The mortgagor/guarantor was under a special disability; and

b) This was sufficiently evident to the lender to make it unconscionable for the lender to take advantage of the security. – actual knowledge or shutting eyes to the obvious: Commercial Bank of Australia v Amadio 

· The majority in Garcia noted that Amadio “requires that the disability of the weaker party should be sufficiently evident to the stronger party to make it prima facie unfair or ‘unconscientious’ that he procure, or accept, the weaker party’s assent to the impugned transaction in the circumstances” citing Amadio 
3. Avoiding Being Unconscionable

· Do not allow primary creditor to arrange execution of documents

· Have a private meting with guarantor

· Explain nature and effect of transaction

· Recommend and require that independent legal advice be taken

· Require evidence of independent legal advice
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