Nick Dowse

Relief Against Forfeiture


Relief Against Forfeiture – Structure of Answer
1. If it is a specific clause: (ie relief against forfeiture from paying money etc)

a. “Equity will intervene if the reliance on a clause by one party is unconscionable, and will provide relief against forfeiture in that case (Legione v Hateley).”

b. State the party’s position at common law.

i. “X is in breach of contract because [reason for breach]. The clause in question appears to do no more than state X’s position at Common Law, that is… [state the things in the clause].”

c. “However, equity will intervene if the clause is a penalty, or otherwise when it considers this reliance on strict legal rights to be unconscionable.”

d. Is the clause a penalty?

i. A penalty involves punishment and places an additional or different liability upon the party in breach, and occurs where the clause is not a genuine pre-estimate of the damage likely to be suffered in the event of a breach (Legione v Hateley)

1. All of this is judged as at the date of contract (Dunlop)

ii. If the clause allows forfeiture even in the case of a minor breach, it will almost certainly be a penalty (Legione v Hateley)

iii. If the clause specifies a sum that is extravagant and unconscionable in amount in comparison with the greatest loss that could conceivably be proved to have flowed from the breach, then it will be a penalty (Dunlop v New Garage)

1. All of this is judged as at the date of contract (Dunlop)

iv. Court will look to substance, not form, so the fact that a liquidated damages clause is described as such will not prevent the court striking it down as a penalty (O’Dea)

v. Three situations where a liquidated damages clause will not be a penalty:

1. Where the amount was always payable under the contract, but because the lessor is being kind, the amount is payable over time, this is called an indulgence (O’Dea)

a. Occurs where there is acceleration of the payments upon breach

b. But will still be a penalty if there are further obligations than the mere acceleration of the money that was always payable (O’Dea)

2. Where the payment arises due to a clause in the contract that is not as a result of a breach (O’Dea)

a. Ie where an amount becomes payable upon the actions of a 3rd party not privy to the contract (govt approval etc)

3. Where there is a properly drawn agreed damages clause (a – d above)

e. If the court decides the clause is a penalty it will be struck out and the party benefitting from the clause will be left to their remedy at common law, and must prove their losses in the usual way (O’Dea)

2. Where there is no specific clause… (ie it is relief against forfeiture of an interest)

a. “Equity will intervene and prevent relief against forfeiture of an interest in land if it would be unconscionable for the vendor to rely on their strict common law rights (Legione v Hateley)


b. Leases

i. Equity has jurisdiction to provide relief against forfeiture with leases, and the factors the court will consider were identified in (Shiloh Spinners):

1. If the default was wilful, lean against relief

2. If the nature and gravity of the breaches are small, then lean towards relief

3. If there is great disparity between the value of the property of which forfeiture is claimed as compared with the damage caused by the breach, lean towards relief

4. If the breach by the plaintiff can be compensated in money, the court will lean towards relief

ii. There is now statutory relief under the Property Law Act

1. Section 124 requires that the lessor serve a notice on the lessee and to give them a reasonable time to remedy the breach (s 124)

c. Land Contracts

i. Does the party want the contract to go ahead?

1. They will want it to go ahead if the land has increased in value etc

2. If so, will need to have the clause struck down as a penalty (above), or to show the reliance on a strict legal right is unconscionable (below), or draw mortgage analogy (below)

3. If they don’t want it to go ahead, will be seeking return of moneys under the contract (below)

ii. Can the deposit be returned?

1. Generally, there is no relief against forfeiture of true deposits because to allow relief would be contrary to the purpose of its payment as an earnest for performance (McDonald v Dennys Lascelles)

2. There are three factors to determine if a deposit is a ‘true’ deposit from Lexane v Highfern

a. Percentage of total price

i. To work out, amount paid / total amount * 100

ii. 10% is normal in land contracts

iii. 25% was not a true deposit in Smyth v Jessup

b. Surrounding circumstances of the transaction

c. Prevailing practice and market conditions

3. In the event that it is not a true deposit, the amount might be unenforceable in whole or in part. This is in the court’s discretion.

iii. Instalment Contracts where want relief against money paid (specifically)

1. Where there is a contract to buy land and it is paid off over time

2. If it is an instalment towards the price, the vendor must give back the instalments but do have a right to sue for any damages (Lexane v Highfern)

3. Under the PLA, an instalment contract is where a deposit greater than 10% is given and the money is payable in instalments over time (s 71)

4. The PLA gives protections to purchasers under instalment contracts

a. Requires vendor to give the purchaser 30 days notice in writing before they are able to rescind (s 72(1))

b. Then the purchaser has 30 days to remedy the breach, in which case they will be deemed not to be in default (s 72(2))

c. The purchaser has the right to compel conveyance of the land to them by the vendor after they’ve paid one-third of the purchase price, provided they execute a mortgage as security for the vendor (s 75(1))

5. If not remedied after 30 days, the purchaser is in default and the court will allow forfeiture up to 10% but relief from any excess (Smyth v Jessup)

iv. Can the purchaser get relief?

1. If there is a breach of a non-essential term, then the purchaser is to relief as the clause is a penalty (Legione v Hateley)

2. For a breach of an essential term, there will be no relief against forfeiture unless:

a. Fraud, accident, mistake or surprise (unlikely); or

b. Actions of vendor are unconscionable; or

i. Factors the court will consider (Legione v Hateley)

1. Did the conduct of the vendor contribute to the breach?

2. Was the purchaser’s breach trivial or slight, and inadvertent and not wilful?

3. What damage or adverse consequences did the vendor suffer as a result of the breach?

4. What was the magnitude of the purchaser’s loss against the vendor’s gain if forfeiture were granted?

5. Is specific performance with or without compensation an adequate safeguard?

ii. Other factors from Tanwar and Ramanos:

1. What is the nature of the contract – personal or commercial?

a. Reluctant to help if commercial

2. Has there been independent advise?

a. If so, may be reluctant to grant relief.

3. To what degree is the defaulter vulnerable?

a. Equity will not assist a commercial entity

c. Nature of contract is as a mortgage

i. If 

1. the forfeiture provision was inserted into the contract as a security for payment of money; and

2. the vendor’s are essentially financing the purchaser’s purchase of the land; and

3. the purchaser is paying a commercial rate of interest on the outstanding balance

ii. then

1. the purchaser would have the benefit of an equity of redemption and should not forfeit their interest in the land, so the contract can continue
(Stern v McArthur)

d. Hire Purchase Agreements

i. During the term of the hire purchase, the lessee pays rent to the lessor in exchange for the property

ii. At the end of the term the lessee may either purchase the property, or return it to the lessor.

iii. If there is a breach the lessee usually has to pay all future rent up front, the lessor may repossess the property and the lessor gets any payments already made.
(Esanda Finance v Plesnig)

e. Chattels

i. Conflicting authorities on whether relief is available.

ii. Legione v Hateley said that a proprietary interest is necessary – need to show interest in land

iii. Esanda Finance said that it would be available in a chattel
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