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Fiduciary Relationships


Fiduciary Relationships – Structure of Answer
1. State the parties.

a. “X may have an action against Y for a breach of a fiduciary duty.”

2. Give a definition.

a. “The accepted definition is that a fiduciary is a person who has undertaken to act for the benefit of another person in some particular matter (Hosp Prods v USSC).”

b. There need not be a contract or payment of moneys for the duty to arise, it may simply be given gratuitously or be assumed by the fiduciary (Hosp Prods v USSC)

3. Has a fiduciary relationship arisen here?

a. Presumed Relationships

i. Trustee / Beneficiary (Keech v Sandford)

1. Fiduciary duties apply to the trust property and money that is managed by the trustee

ii. Agent (incl self-appointed agent) / Principal (Chan v Zacharia)

1. The agent must not retain any profits acquired in transactions within the scope of the agency

2. Ie a real estate agent etc

iii. Director / Company (Furs v Tomkies)

1. Directors owe a duty to act in the interests of the company

iv. Partner / Co-Partner (United Dominion v Brian)

1. Where they have made themselves agents to each other for the purpose of achieving a common end 

2. Fiduciary duties may arise before execution of partnership agreement, and even after the partnership has dissolved

v. Solicitor / Client (Boardman v Phipps)

1. Requires solicitor to act with absolute fairness and openness toward the client.

vi. Stockbroker / Client (Daly v Sydney Stock Exchange)

1. Stockbroker owes duty to person being advised

vii. Guardian / Ward (Plowright v Lambert)

b. Relationships That Need to be Proved

i. Joint Venturers (UDC v Brian)

1. Court will peruse the agreement to determine whether fiduciary duties have been undertaken (Gibson Merchandise v Forbes)

2. Many joint ventures are found to be subject to the same duties as those of Parter / Co-partner (above)

ii. Senior Employee / Employer (Green v Bestobell)

1. Where employee is in a senior management position, performs professional or highly skilled or, or is privy to confidential information, there is likely to be a fiduciary duty found (Green v Bestobell)

iii. Promoter & Proposed Company / Shareholder (Erlanger v New Sombero)

1. Must show that the role of the promoter/entrepeneur is to set up the company, and that that involves thinking about the interests of the company and its shareholders

2. Duties owed before company has come into existence

iv. Doctor / Patient (Breen v Williams)

1. Generally not a fiduciary relationship

2. Can show it has become fiduciary if, for example, the doctor has an interest in a nursing home or drug company and prescribes that drug etc etc (Breen v Williams)

v. Bank / Customer

1. Generally no fiduciary relationship

2. Can show it has become fiduciary if:

a. Bank has advised on matters relating to the wisdom of the transaction

b. The bank has some interest in the transaction

c. Reliance by the customer on the advice of the bank

d. Trust and confidence placed in the bank

e. Knowledge of bank of the reliance

f. Presence or absence of independent advice

vi. Parent / Child

1. Recently recognised in Canada

c. Situation or Circumstances Giving Rise to Fiduciary Relationship

i. A purchaser purporting to act as an agent of a vendor without the consent or authority of the vendor

1. English v Dedham Vale Properties

ii. Manufacturer / Distributor

1. Generally not a fiduciary relationship

2. Might be where terms of agreement attract duties (USSC)

iii. Relationship with so-called hallmarks

1. These are helpful but ultimately inconclusive (Hosp Prod and Breen)

2. Relationship of trust and confidence

3. Presence of unequal bargaining power

4. Undertaking by one to act on behalf of the other

5. Scope for one party to exercise discretion or power which may affect the rights or interests of the other

6. Dependence and vulnerability producing reliance

7. Reasonable expectation by the party that the other will act in their best interests, taking into account the actual circumstances of the relationship
(ASC v AS Nominees)

4. Are there any reasons not to find a fiduciary duty?

a. Commercial Transactions

i. High Court has commented on the undesirability of extending fiduciary obligations into commercial transactions where the parties are dealing at arm’s length (USSC v Hosp Prods)

ii. Arms Length

1. Arms length and equal footing, ie where there is equal knowledge and ability


iii. If relationship between the parties is commercial, and the whole purpose of the transaction is that one of the parties should make a profit, then it is not a fiduciary duty (USSC per Gibbs J).

5. What is the scope of the duty?

a. If details on contract available

i. Look to provisions of the contract

ii. Even though a particular term may not be present in the contract, the court might nevertheless be willing to imply one (Kelly v Cooper)

b. If no details of contract available

i. To determine the scope of the duty, the court looks at the undertakings of the fiduciary (Consul Developments)

c. Trustee / Beneficiary

i. Express trust: terms of the trust instrument

ii. Resulting trust: monetary contributions 

iii. Constructive trust: the gain which the court ascertains should be held for the benefit of the beneficiaries

d. Agent / Principal

i. Implied and express terms of the contract

e. Director / Company

i. Position held

ii. Nature of corporate opportunity

iii. Knowledge possessed and the circumstances in which it was obtained

iv. Directors owe a duty not to usurp a business opportunity that the company is pursuing, for themselves (Pacifica Shipping v Anderson) 

f. Partner / Co-Partner & Joint Venturers

i. Terms of agreement, and relationship of mutual trust (Brian v UDC)

g. Solicitor / Client

i. Undivided loyalty to client, fairness, openness (Boardman v Phipps)

h. Stockbroker / Client

i. Duty of advice (Daly v Sydney Stock Exchange)

i. Employee / Employer

i. Position held

ii. Information that employee is privy to

iii. Scope of duties undertaken in position

iv. Terms of contract

v. Owe duty of fidelity to employer

6. Has the fiduciary duty been breached?

a. General rule is that the fiduciary will be strictly liable to account for any profit, benefit or gain obtained (Chan v Zacharia)

b. Fiduciary duties are proscriptive, that is, prohibitive.

c. Can be breached in these circumstances;

i. Conflict of Duty and Interest

1. Occurs where fiduciary puts themselves in a position where their duty to the client and their own interests may conflict.

2. A person in a fiduciary position is not allowed to put himself in a position where his interest and duty conflict, no matter how fair the transaction, unless it is openly protected or unless the principal was fully aware of the transaction (Chan v Zacharia)

3. Following matters are irrelevant:

a. No proof of fraud or dishonesty

b. Whether profit could not have been earned by the principal

4. Needs to be a real and sensible possibility of conflict of duty and interest (Boardman v Phipps)

5. Obligation can be excluded by contract, and after fully informed consent, will not be liable.

ii. Conflict of Duty and Duty

1. Occurs where the fiduciary has a duty to A and a duty to B at the same time and he is acting for both of them at the same time

a. Ie acting as solicitor for buyer and seller

2. Fiduciary must not accept a fiduciary role in 2 relationships where there is actual conflict between the duties (Stewart v Layton)

iii. Profit from Position

1. Occurs where a fiduciary makes a profit for themselves by taking advantage of their position as a fiduciary (Regal)

2. A fiduciary who abuses the fiduciary position by utilising info, knowledge or opportunities which come to the fiduciary by reason of the fiduciary relationship is liable to account for profits which result (Keech v Sandford)

3. Following matters are irrelevant

a. That the fiduciary has acted honestly and in the principal’s best interests

b. Fraud or absence of bona fides

c. Whether the profit would not have gone to the principal

iv. Secret Commissions and Bribes

1. Occurs where the fiduciary accepts a commission or bribe from the other party to a transaction in which the fiduciary is acting for the principal

2. Bribe is a payment of something of value to the fiduciary where the payment could induce the fiduciary to be swayed in the donor’s favour (Reid)

a. So it is not a bribe if it has been paid after a transaction is complete, it is merely a tip.

3. Fiduciary is accountable for not only the original amount of the bribe, but also any increase in its value, or any profits from the bribe (Reid)

a. That is, the bribe is held on constructive trust for the principal

7. Are there any defences to the breach?

a. Fully Informed Consent

i. Liability does not arise where the fiduciary has made full disclosure, and has obtained the consent of the principal (ASC v AS Nominees)

ii. Disclosure must be full and frank, and consist of all material facts in the possession of the fidicuary in relation to the transaction (Chan v Zacharia)

1. Does not extend to facts of which the fiduciary is unaware.

iii. Consent must be full (Law Society of NSw v Harvey)

iv. Must be assessed with the circumstances of the case (CBA v Smith)

v. If director or senior employee

1. Must be authorised or later ratified by the shareholders in a general meeting, unless the director controls the majority of votes, in which case the authorisation or later ratification by the board will suffice (ANZ Nominees v Wormold)

b. Laches

i. If the principal does not bring an action within a reasonable time, they will be taken to have acquiesced to the breach

ii. However, delay by itself is not enough. Must show plaintiff was ignorant of legal rights in the circumstances (USSC)

iii. Equity will not assist stale demands

c. Estoppel

i. Occurs where plaintiff has induced the fiduciary to act in a particular way

ii. Where plaintiff has made a clear representation which is relied upon by the fiduciary to their detriment, such that it would be unconscionable to permit the plaintiff to resile from the terms of their representation

d. Unclean Hands

i. He who seeks equity must do equity

8. Stop: Do you need to make any 3rd parties liable? Refer to 3rd party liability notes…

9. Remedies

a. Has the fiduciary gained or lost something?

i. If gained, seek account of profits and/or constructive trust

ii. If lost, seek compensation

b.  In the case of a bribe (specifically):

i. Traditionally thought that bribe could be recovered in restitution (Lister v Stubbs)

ii. Now, the bribe is considered to be held on constructive trust for the principal (Reid)

iii. Best remedy: Rescission of the contract between the principal and briber

1. Only available where briber has actual knowledge or has been wilfully blind to the fact that the fiduciary was concealing the bribe from the principal (Logicrose v SUFC)

2. If rescind, must return all benefits under the K, except the bribe.

3. Will not be able to rescind the K where restitutio in integrum is not possible, but can claim equitable compensation.

iv. If don’t want to rescind the contract, can still recover the bribe (Logicrose)

v. Alternative remedies

1. Equitable Compensation

a. Principal may sue the fiduciary and/or the briber either for the amount of the bribe, or the actual loss sustained as a consequence of entering into the transaction with the briber, but not both (Mahesan v Malaysian)

2. Constructive Trusteeship

a. Where the fiduciary has intermingled the profits and the bribe, and the identification is difficult, the whole will be treated as a trust and it is up to the fiduciary to prove that some of it is his own (Hospital Products)

c. In the case of a breach of duty and duty (specifically):

i. May be able to seek an interim injunction to prevent further breaches of fiduciary duty.

ii. Three approaches:

1. Claimant must convince court that there is a real possibility of a breach of confidentiality if the fiduciary continues to act for the new client (Carindale v Astill)

2. Fiduciary must show that there is a clear absence of any risk of breach, due to effective measures in place, such as Chinese walls (Prince Jeffri)

3. Presume fiduciary is in possession of confidential information (MacDonald Estates v Martin)

d.  Account of Profits

i. An account of profits is an order of the court which seeks to make the defendant give up its gain in order to prevent unjust enrichment (Dart Industries)

ii. The profit to be accounted for will be the net profit made by the defendant (Peter Pan)

iii. If property obtained by the fiduciary in breach of duty earns income, the court may order the fiduciary to account for the profits made (Warman v Dwyer)

iv. If the fiduciary has also brought their own skill, knowledge and expertise, the court may make an allowance that properly acknowledges what they brought to the profit (Warman v Dwyer)

1. But in the case of dishonest fiduciary, there is a heavy onus to show they deserve an allowance (Warman v Dwyer)

v. May also put a time limit on the account where that is required (Warman v Dwyer)

vi. Precise calculation of profit will often be difficult, so the court may make a reasonable approximation (Chirnside v Fay)

vii. Has the disadvantage of being potentially a lengthy and difficult process, and equitable compensation may be a better alternative, but the plaintiff must elect between the two (Warman v Dwyer)

viii. Court has inherent and statutory power to award interest on the amount, including compound interest.

e. Equitable Compensation

i. Usually awarded where there has been a loss (Nocton v Lord Ashburton)

1. But see (v) below, can also be used where there is a gain

ii. Compensation is restitutionary, and is directed at putting the party in nearly as possible the same position as if there had been no breach (McKenzie v McDonald) 

iii. Court has jurisdiction to award damages for breach of a purely equitable obligation pursuant to Lord Cairns’ Act.

iv. There needs to be a link between the breach of duty and the compensation claimed. (Youyang v Minter Ellison)

v. The amount of compensation may be assessed by reference to either the plaintiff’s loss or the defendant’s gain (McKenzie v McDonald)

vi. Measure of damages is calculated without regard to common law notions of causation and remoteness

vii. Assessment of loss may be at the date of judgment with the benefit of hindsight (Youyang v Minter Ellison)

viii. Exemplary damages are not available (Digital Pulse)

ix. Court has inherent and statutory power to award interest on the amount, including compound interest.

f. Constructive Trust

i. Usually where there is an identifiable asset or property

ii. Is a remedy of last resort, investigate others before declaring constructive trust (Warman v Dwyer)

iii. Involves the court declaring that the fiduciary holds the property on trust for the plaintiff (Chan v Zacharia)

iv. Where constructive trust imposed, claimant receives an immediate interest in the property itself.

v. But be wary if 3rd parties are involved – very unlikely to get a constructive trust as it will prejudice their rights (VUT v Wilson)
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