LWB240 Principles of Equity 


                                                         Exam Preparation Notes

CONSTRUCTIVE TRUSTS

Benefits of Equitable remedies:
· More flexible than CL damages

· Allows court to consider all circumstances incl. plaintiff’s conduct, laches, etc.

· Can be remedy against individual or property
Express Trusts

· Intended to be created
· Arises when person transfers property to trustee to hold subject to an equitable obligation for benefit of beneficiary (form of fiduciary relationship)
Implied trusts

· Focus is on presumed intention.  Eg interest in property might arise because the law presumes that someone gets an interest in certain circumstances.

· Law assumes people would have, in normal events, intended to operate in a certain way

Resulting Trust
· Legal title holder holds in trust for the person who paid the purchase price of the property; doesn’t include mortgage repayments or renovation costs (need constructive trust doctrine)

Constructive trusts

· Equity imposes the trust as a result of unconscionability

· This doctrine was developed to counter the deficiencies of resulting trusts.

CONSTRUCTIVE TRUSTS

There are two primary types of liability

1. A declaration that property is held subject to a constructive trust (it is a remedy where unconscionability can be established).

2. Declaration of personal liability as constructive trustee. – Not attaching to any particular property

Are Constructive Trusts an institution or a remedy?

· The Cts have said that it is a bit of both – it’s a remedial institution.  The purpose of imposing a CT is to give the pl. a remedy and once the trust is declared, the trust has got all the characteristics of an express trust.  The CT starts out as a remedy, but once declared becomes an institution. Muschinski v Dodds (Deane J).

Remedial Institution

· makes party acting in breach of equitable principle account for property gained in breach.

· makes breaching party a trustee of property on behalf of innocent party (beneficiary)

· gives beneficiary a proprietary interest (important if constructive trustee bankrupt)

· therefore if constructive trustee is bankrupt, creditors cannot touch the property.

· comes into existence from time of court order only - although court could make effective from another date/ earlier

· Equity won’t recognise a trust if it prejudices third party rights and will adjust so as not to prejudice – if there is a competing equitable mortgage, the trust might be held to apply only from the date of judgment.

Circumstances where Constructive Trust may be ordered (not exhaustive)

· breach by fiduciary

· advantages through undue influence or unconscionable bargains

· unconscionable conduct through estoppel

· to determine beneficial ownership of property (see below)

CONSTRUCTIVE TRUSTS IN PROPERTY DISPUTES
· When people are married, the Family Law Act governs their breakup.  There is now legislation that governs the breakup of a defacto relationship in Qld (Part 19 PLA), so the law of equity’s scope has been diminished somewhat in determining people’s entitlements.

· CT imposed on failure of joint relationship or endeavour where reliance on the legal title and retention of another’s contribution would be unconscionable ( unconscionable retention of a benefit)

· A constructive trust is imposed on a failed joint relationship or endeavour where it is unconscionable for one party to retain property.

· When there is a joint endeavour, it is unconscionable for one person to retain the entire benefit.

· S/he who seeks equity must do equity (Giumelli v Giumelli)

· The equity given is the minimum equity to do justice

1. Was it a joint endeavour?

2. Is an equity established?  Was there an unconscionable retention of a benefit?

3. Is a constructive trust the most appropriate remedy?

4. Look at the contributions to the purchase price made by each of the parties – who paid purchase price?

5. Look to the intentions of the parties – was it always intended they split the profits/outcome of the purchase?  Was there a pooling of resources?

6. Terms of the trust: start at equal (50/50 split) then look to the direct and indirect contributions of the parties:

· who paid mortgage repayments

· who paid rates 

· who paid household expenses

· who did renovations and paid for them

· employment times (who worked & for how long)

· childcare 

· housework issues       Dunne v Turner – home-making contributions must be valued and considered

· other issues

7. Alternatives: constructive trust is not automatic => other remedies are available (eg. equitable lien, retention of asset subject to payment of allowances, account of profits)

8. Remember Part 19 of PLA that addresses de facto property splits

Muschinski v Dodds 

· Husband in this case means defacto as does wife. They decided to buy land with intention to subdivide

· M (woman) paid the purchase price of $25,259.

· D was then to carry out and pay for all development – building house etc.

· D spent $2549

· They broke up.  D sought to rely on the fact that he owned half the property.  

· M said she was entitled to the property based on resulting trust because she provided the entire purchase price.  

· there was held to be 91% contribution by the female and 9% by the male

· she sought order for this beneficial interest of 91%

· The Ct had to look at the legal title (half and half) and the equitable title.

Held:

· A resulting trust did prima facie arise from M’s contribution to the purchase price and they were defactos so there was no presumption that if she put half in his name, he would get half.

· But, the presumption was rebutted by express contrary evidence.  When they bought it, they intended to hold the property half-half.  

· The presumption of advancement doesn’t apply to defactos.

· The Ct went on to look to whether there could be relief on the grounds of constructive trust.  They said this didn’t improve her proportionate entitlement.  

· Constructive trust can arise to change the ownership, to prevent unconscionable retention of a benefit (ie property), but here the constructive trust was composed as follows: pay back her $25,000 and his $2500 and then divide it equally.

· Where a party has made the major contribution to the failed joint endeavour they should obtain a correspondingly greater share of the surplus.  In this case, there was nothing unconscionable in him retaining the half share because the relationship was a mixture b/w a domestic and commercial relationship.  They had made it clear that they were always going to split the property half and half.

Baumgartner v. Baumgartner

· couple - de facto

· lived in unit - which male owns

· both moved into house - bought in his name only and only he took out mortgage liability

· later he sells his own unit and uses the sale to pay a lump sum off the mortgage. (but note that this is not initial contribution, but subsequent mortgage payments)

· they pooled their income and from this fund, paid mortgage payments and living expenses.

Held:

· The HC imposed a constructive trust (CT).  They said a CT would give the woman a beneficial interest in the property.

· The refusal to recognise her interest was unconscionable.

· The proportionate entitlement to the property was 55% in favour of the man and 45% in favour of the woman.  This was the position in equity, whereas the legal title said that he owned everything.

· The trust is imposed to prevent the unconscionable retention of a benefit.

· The starting point is that equity favours equality (both parties have an equal entitlement [50/50] and then adjustments are made where the contributions are not equal – consider financial and non-financial contributions).  

· The CT considers financial contributions – it’s a broad notion (not just contributions to the purchase price), it’s any financial contributions – paying off mortgage, renovations, doing work on the property…It also includes non-financial contributions (payments in kind). She was still making contributions when she had the child (non-financial).

· The result was that the evidence suggested that he had a 55% entitlement and she had a 45% entitlement.
Luke v Chamberlain

-
Luke and her family lived next door to Chamberlains.  When L’s marriage broke down she had to sell the family home and moved in with the C’s.

-
At the time, the house was 1 storey and the L’s paid for their share of food, supplies and utilities but did not pay rent.

-
C father = paraplegic and C mother = full time work.  Mrs L part-time work so helped C father on a daily basis. 

-
L paid for a extension onto the C’s house for them to live in.  ($37k)

-
C’s suggested they borrow some money to pay her back, L suggested that this was not necessary and they could pay her back if they sold the house when she left.

-
Argument and L’s moved out.

-
L sent letter to C’s claiming repayment for her expenditure on the extension

Held:

-
Court talked about financial an non-financial contributions

-
i.e. Homemaker = non-financial and breadwinner = financial

-
Looked at it as a joint venture and that it would be unconscionable to rely on legal ownership.

-
After considering a constructive trust the Court said that the true remedy would be monetary compensation plus interest.  

-
Court ordered an Equitable charge = securing money by being able to sell the property if the other party defaults

-
This would prevent the defendant from retaining the true benefit of both parties.

NON-FINANCIAL CONTRIBUTIONS
· In Baumgartner it is clear that non-financial contributions are considered when determining the beneficial entitlement to property.  .  Eg contributions by women looking after kids and house: Bryson v Bryant
· Dunn v Turner – clearly recognised that non-financial contributions in the form of home-making could be used to give an equitable interest.  There was a defacto r’ship for 30 years and the wife had made financial as well as significant non-financial contributions (made curtains, restored furniture, gardens etc.) 

OTHER TYPES OF RELATIONSHIPS

· Can apply to other business, friends or family relationships

Musgrave v Musgrave

· Father and son relationship

· Father transferred property by gift to son

· Son demolished house and built new house with flat for father

· They then had a fight and the son evicted the father

· Father claimed a constructive trust as he claimed there was a pooling of resources and an unconscionable denial of benefit

Held:

· Court thought a trust was not appropriate as it was untenable for their continuing relationship (they were in disagreement)

· More appropriate to have a charge over the property – the amount of money was to reflect the contribution to the title

OTHER JURISDICTIONS
UK - common intention constructive trust - based on common intention of parties

· court actually finds when the person extends money if they could show common actual (not presumed) intentions.

Canada - unjust enrichment

· benefit, corresponding detriment, absence of reason in law for the enrichment

· not given full support in Australia

Australian State Statutes
· disputes over ownership in property

· e.g. NSW De Facto Relationships Act
· covers straight  defactos only

· gives power to adjust property rights as seen ‘just and equitable’

· includes financial and non-financial.

ACT – covers de factos and gay couples
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