WHAT TO LOOK FOR

FIDUCIARIES

· Second business

· Special relationships (often with trust)

· Breach of obligations to a first firm/person/group of persons

· This is where you bring in duty/duty, duty/interest etc

· Acting for two clients at the same time is OBVIOUS duty v duty

· If someone has profited from a position ONLY made available to them from a relationship/job/role etc. 

· Look for secret commissions and bribes

· “Here have all this for all your hard work is OBVIOUS bribe”

· Chinese walls – bans of communication in a company etc. if they have dealt with the client before etc. 

CONFIDENTIAL INFORMATION

· When someone wants to PROTECT something – generally new things 

· Is generally commercial or technical information that is EASY to rip off if you have the knowledge

· Customer names

· Know-how – NOT protected if just general

· Springboard doctrine applies to information that is USED when gained before the release of important information

· Get an injunction for the amount of time it would take to reverse engineer 

· Personal confidences and governmental information are good examples

· Obligation of confidence
· Agreement

· Nature of relationship (employee)

· Subject matter disclosed… 

UNDUE INFLUENCE

· Transaction where the will of the person is overborne

· actual undue influence: ill fucking break your knee caps if you leave this house you old bastard
· presumed: look at categories
· parent child (child over parent does NOT exist… only other way around)
· Dr. patient
· Reliance on guidance or advice

· Awareness by the advisor, who then gets a benefit from it

· Rebut the presumption by showing indep. Advice

UNCONSCIONABLE BARGAINS

· Look for a bank (or something) taking advantage of their superior position, when the other person is old, dumb, drunk, delusional, poor, etc.
· always consider the adequacy of the consideration and the seeking/obtainment of independent advice 
EQUITABLE ESTOPPEL

· Estoppel = look for a sufficiently clear and unequivocal representation, then a reliance on that rep, then a denial of the rep
RELIEF AGAINST FORFEITURE

· If there is a specific clause in the exam question then talk about penalties

· if the person you are advising is going to lose an interest in land/chattel, talk about deposits being returned, instalment contracts, unconscionability of retention of moneys paid under contract, mortgage analogy 
· Has a deposit been paid?? (Look for monies already paid or people wanting to keep part of a payment) …. Anything more than 10% means instalment contract 
· OUTCOME OF RAF the order will prevent termination of the K, or will order SP to enforce P's right.
THIRD PARTY LIABILITY

· Has a third party received trust property
· Has a third party helped out in ‘stealing’ trust property or dealing with the property in a bad way

· Has a third party “held themselves out” as a trustee to a trust when they really were not

CONSTRUCTIVE TRUSTS

· Unconscionable denial of a beneficial interest

· Look for a joint venture or a domestic relationship

· Where legal title does not reflect actual contributions (e.g. two people on title but only one has paid the mortgage)

SPECIFIC PERFORMANCE 

· When the person you’re advising wants the contract to go ahead
· Has to be a contract
· Doesn’t have to be in writing
· Can be oral
· Where common law damages are not going to be good enough (e.g. because property is generally considered unique) 
· Part performance

· look for ownership, paying money, cleaning etc
· must be in relation to the CONTRACT alleged and no other title
INJUNCTIONS

· If the question is going to be JUST about injunctions then look for some animal conservation or environment society trying to protect animals/land from developers etc.
· For remedies – when you are trying to stop someone from doing something
· Remember that there are different types of injunctions for different things (mandatory/prohibitory/interlocutory)
· EXAMPLE – injunctions to enforce negative covenants (prohibitory injunctions)
DECLARATIONS

· Look for "surely there is a quick way the courts can uphold my claim" or look for "X is after a quick remedy due to the time constraints"
· Look for contractual rights/statutory rights etc. where parties have accrued a right 
MONETARY REMEDIES
Account of profits

· When someone has made a profit from an equitable breach 
Equitable compensation 

· Can be assessed by what a person has gained OR lost
· More restitutionary than compensatory 
· When object (e.g. money) is unidentifiable 
· Or when the client is losing more than they had planned… 
