LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 9 – Voluntary Administration

1.
Issues

1. Was the appointment of [administrator] valid? ( START AT 2
2. Was the first creditors meeting validly convened? ( START AT 4
3. Was the second creditors meeting validly convened? ( START AT 5
4. Was the Deed of Company between [company] and [creditor] valid? ( START AT 5
5. Are there exceptions to the moratorium of claims available to [creditor]? ( START AT 6
2.
What is Voluntary Administration?

Voluntary administration enables a company which is or might be insolvent to be brought under the control of an administrator who takes control of the company and investigates the company’s affairs.  

The process of voluntary administration is contained in Part 5.3A CA, and designed to allow:

· Maximise the change of the company continuing in existence: s435A(a) CA.

· If not possible for the company to continue, to provide a better return to creditors than in an immediate winding up: s435A(b) CA.

3.
Was the appointment of the administrator valid?

To facilitate the voluntary administration of a company, an administrator must be appointed to take control and investigate the company’s affairs.  However, the appointment of an administrator may be invalid on the basis of:

· Manner of appointment

· Qualification and disqualifying factors

· Notification

Manner of Appointment

The appointment of the administrator can be done via:

· A resolution by the board of directors: s436A(1) CA.

· A liquidator: s436B CA.

· A charge: s436C CA.

IF appointed by Board of Directors
Here, [administrator] has been appointed by the Board of Directors by resolution in writing: s436A(1) CA.  The board may appoint the administrator when by resolution it decides that:

· The company is insolvent, or likely to become insolvent in the future: s436A(1)(a) CA. 

· An administrator should be appointed: s436A(1)(a) CA.

Insolvent means someone who is not solvent (s95A(2) CA), and solvent refers to someone who can pay all of their debts, as and went they become due: s95A(1) CA.  

Therefore, the appointment of [administrator] by the board of directors is [valid/invalid].  
IF appointed by the liquidator

Here, [administrator] has been appointed by the liquidator or provisional liquidator of [company]: s436B CA.  The liquidator may appoint the administrator when they think the company is insolvent or likely to become insolvent at some future time: s436B(1) CA.  

IF liquidator appoints themselves as administrator

Here, [liquidator] has appointed themselves as administrator of [company].  This appointment will not be valid: s436B(2)(a) CA, unless the appointment is approved by a resolution of [company’s] creditors: s436B(2)(f) CA, or with the leave of the court: s436B(2)(g) CA. 
Here, the appointment has been made [with/without] the approval of the [creditors/courts] and is therefore [valid/invalid].  
IF liquidator appoints Partner or employee of the partnership

Here, the appointment of [administrator] will not be valid because [administrator] is a Partner in the partnership: s436B(2)(b) CA.  However, the appointment will be valid if the appointment is approved by a resolution of [company’s] creditors: s436B(2)(f) CA, or with the leave of the court: s436B(2)(g) CA.  

Here, the appointment has been made [with/without] the approval of the [creditors/courts] and is therefore [valid/invalid].  
IF liquidator appoints an employee of the company

Here, the appointment of [administrator] will not be valid because [administrator] is an employee of the company: s436B(2)(c) CA.  However, the appointment will be valid if the appointment is approved by a resolution of [company’s] creditors: s436B(2)(f) CA, or with the leave of the court: s436B(2)(g) CA.  

Here, the appointment has been made [with/without] the approval of the [creditors/courts] and is therefore [valid/invalid].  
IF liquidator appoints an employer of the Company

Here, the appointment of [administrator] will not be valid because [administrator] is an employer of the company: s436B(2)(d) CA.  However, the appointment will be valid if the appointment is approved by a resolution of [company’s] creditors: s436B(2)(f) CA, or with the leave of the court: s436B(2)(g) CA.  

Here, the appointment has been made [with/without] the approval of the [creditors/courts] and is therefore [valid/invalid].  
IF liquidator appoints a director, secretary, employee or senior manager of the corporation

Here, the appointment of [administrator] will not be valid because [administrator] is a [director/secretary/employee/senior manager] of the company: s436B(2)(e) CA.  However, the appointment will be valid if the appointment is approved by a resolution of [company’s] creditors: s436B(2)(f) CA, or with the leave of the court: s436B(2)(g) CA.  

Here, the appointment has been made [with/without] the approval of the [creditors/courts] and is therefore [valid/invalid].  
IF appointed by charge

Here, [administrator] has been appointed by [chargee], a chargee of [company].  If [chargee] has an enforceable charge on the whole or substantially the whole of [company’s] property, they may appoint a liquidator: s436C(1) CA.

Who can be an administrator?

Only a registered liquidator can consent to be appointed as an administrator: s448B(2) CA.  Here, [administrator] [is/is not] a registered liquidator, and the appointment [would/would not] be valid, subject to disqualifications. 

IF administrator not registered as liquidator

Here, [administrator] is not a registered liquidator, and has sought registration: s1279 CA.  ASIC must grant the applications when the liquidator:

· Holds a degree, diploma, or certificate from a prescribed university which represents a course in Accountancy (not less then 3 yrs) and Commercial Law (not less than 2 yrs): s1282(2)(a)(ii) CA.

· Has other qualifications and experience which are equivalent to qualifications in s1282(2)(a)(ii) CA: s1282(2)(a)(iii) CA.  

· ASIC is satisfied about the experience of winding up the corporation: s1282(2)(b) CA.

· ASIC is satisfied that the person is capable of performing those duties: s1282(2)(c) CA.  

Therefore, on balance ASIC [is/is not] likely to register [liquidator] as a registered liquidator capable of performing the duties of administrator, and the appointment is [valid/invalid].

IF appointed administrator is an insolvent under administration

Here, [administrator] is insolvent under an administration, and therefore cannot be appointed as administrator of [company]: s448D CA.

IF administrator owes more than $5000

Here, [administrator] will be disqualified from being appointed administrator because they, or a body corporate they are connected with owes more than $5000 to [company]: s448C(1)(a) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  
IF administrator are owed more than $5000

Here, [administrator] will be disqualified from being appointed administrator because they, or a body corporate they are connected with are owed more than $5000 by [company]: s448C(1)(b) CA.  However, they may be still appointed, with the leave of the court: s448C CA.    

IF administrator is a Director, Secretary, Senior Manager or Employee of the Company

Here, [administrator] will be disqualified from being appointed administrator because they are a [Director/Secretary/Senior Manager/Employee] of the company: s448C(1)(c) CA.  [Administrator] will be considered a [Director/Secretary/Senior Manager/Employee] if they have held the position within the company, or a related body corporate in the past 2 years: s448C(3)(a) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

IF administrator is a Director, Secretary, Senior Manager or Employee of a body corporate that is a mortgagee of property of the company

Here, [administrator] will be disqualified from being appointed administrator because they are a [Director/Secretary/Senior Manager/Employee] of a body corporate that is a mortgagee of property of [company]: s448C(1)(d) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

IF administrator is an auditor of the company

Here, [administrator] will be disqualified from being appointed administrator because they are the auditor of [company]: s448C(1)(e) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

IF administrator is a partner or employee of an auditor of the company

Here, [administrator] will be disqualified from being appointed administrator because they are a [partner/employee] of an auditor of [company]: s448C(1)(f) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

IF administrator is a partner, employer, or employee of an officer of the company

Here, [administrator] will be disqualified from being appointed administrator because they are a [partner/employer/employee] of an officer of [company]: s448C(1)(g) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

IF administrator is a partner or employee of an employee of an officer of the company

Here, [administrator] will be disqualified from being appointed administrator because they are a [partner/employee] of an employee of an officer of [company]: s448C(1)(h) CA.  However, they may be still appointed, with the leave of the court: s448C CA.  

Appointment

[Administrator] must consent, in writing to the appointment as administrator: s448A(a) CA, and at the time of appointment, consent must not have been withdrawn: s448A(b) CA.  

Notification of Appointment

Note, contravention of any notification element does not affect the validity of the acts done, unless they are court ordered: s450F CA.  (may be able to briefly mention requirements if time).
Once appointed as administrator [administrator] will need to notify ASIC, the public, charges, and the company (where a chargee appoints the administrator).

ASIC Notification

[administrator] will need to notify ASIC of the appointment before the end of the next business day after the appointment has been made: s450A(1)(a) CA.

Public Notification

[administrator] will also need to notify the public of the appointment within 3 business days in a national newspaper: s450A(b)(i) CA, or in each state or territory where there is a registered office or carries on business, in a daily newspaper that circulates in that State or Territory: s450A(b)(ii) CA.  

Chargee Notification

Chargee’s need to be notified via written notice as soon as practicable, but no later than the close of the next business day.  Notification must be made to:

· A person who holds charge on whole, or substantially whole of the company’s property: s450A(3)(a) CA
· Each person holding 2 or more charges of the company’s property: s450A(3)(b) CA.

IF Chargee Appoints

Notice needs to be given to [company] no later than the close of the next business day: s450A(2) CA. 

Other Notification – Documents

Also, [company] must set out in every public document: s9, s88A CA, and in every negotiable instrument: s9 CA, after the company’s name appears ‘Administrator Appointed’: s450E(1) CA.  

Therefore, on balance the appointment of [administrator] was [valid/invalid].

3A.
Administrator’s investigation and powers

Investigation by administrator (investigation of the company’s affairs)

· After administration begins - the administrator must investigate the company’s business, property, affairs and financial circumstances: s438A(a).

· On the basis of this investigation, the administrator forms an opinion about whether it would be in the interests of the company’s creditors :

· (i) for the company to execute a deed of company arrangement;

· (ii) for the administration to end; or

· (iii) for the company to be wound up: s438A(b)

· To help the administrator to be properly informed: 

· (i) company’s directors must deliver to the administrator all books (‘Books’ – s9)  in their possession that relate to the company: s438B(1)(a).

· (ii) if the directors know where other books relating to the company are, directors must tell the administrator: s438B(1)(b). 

· (iii) within 5 business days after administration begins - directors must give to administrator a statement about the company’s business, property, affairs and financial circumstances: s438B(2). 

· Note s438D(1) – administrator must lodge reports to ASIC, reporting on past indiscretions of employee, officer, member of the company + other reports (s438D(2)).

Administrator’s powers

· See s437A(1)

· The administrator when performing a function or exercising a power - taken to be acting as the company’s agent: s 437B.
· Still subject to all the duties under s 180-184 etc, it’s just that their powers are suspended
· During administration - powers of the company’s officers are suspended: s 437C(1), unless administrator gives written approval: s437C(1A).

· Other wide powers listed in s442A.
· Can execute documents and institute proceedings etc on behalf of the company
· For an example of the administrator’s powers see Brash Holdings Ltd  v Shafir (1994) 12 ACLC 619 – administrator sold all of the company’s business before the second meeting of creditors.

· Court reluctant to interfere with commercial decisions: Patrick Stevedores No 2 Pty Ltd v Maritime Union of Australia
Administrator’s liabilities and right to indemnity

· Personally liable for (even though generally acting as agent)
· debts incurred in the course of the administration for services rendered, goods bought or property leased or used

· For money borrowed and interest, costs s443A(1). 

· Administrator is entitled to be indemnified out of the company’s property for debts incurred by the administrator in exercising his/her powers during administration along with money borrowed, costs interest etc: s443D.

· Any other debts liabilities, damage or losses in good faith and without negligence.
4.
Was the first creditors meeting validly convened?

[Administrator] must convene a meeting of [company’s] creditors: s436E(1) CA, within 8 business days after the administration began: s436E(2) CA.  

The meeting must be convened at least 5 days before the meeting: s436E(3) CA, and is convened by the administrator:

· Giving written notice to as many of the company’s creditors as reasonably practical: s436E(3)(a) CA and

· Publishing the notice in a national newspaper: s436E(3)(b)(i) CA, or in each state where the business is carried on: s436E(3)(b)(ii) CA.  

Re Ansett Australia Ltd and Mentha (No 3)

· Administrators of the Ansett group asserted that requiring them to comply with the written notice would cause administrative difficulties and considerable expense because they would be required to notify over 3 million creditors

· They sought permission to place notice on Ansett’s website and place large advertisements in 2 national and all capital city newspapers

Held

· Federal court held that giving written notice for the purpose of the act meant that a document had to be given to the creditors

· Decided that notice by way of internet and newspapers would be appropriate and sufficient if creditors were told in the notice that the relevant documentation would be provided if they asked or downloaded it from the website

The Purpose of the meeting is to determine:

· Whether a committee of creditors is to be appointed (s436(1)(a) CA), and determine its membership if a committee is appointed: s436(1)(b) CA.

· Whether to remove the administrator (s436E(4)(a) CA)  and appoint another: s436E(3)(b) CA.  
Here, the first creditors meeting of [company] would need to be convened by [the date, 8 business days after administration began], and notice would need to be given by [the date, 5 days before the meeting].  This [has/has not] happened in this situation.

IF no meeting held

Here, no meeting has been held, however, the court is given a wide discretion under s447A(1) CA to make any order it considers appropriate and could therefore waive the requirement of the 1st meeting.  
IF Procedural Defect

Here, [requirement – correct notice, timing of meeting etc] has not been satisfied, however this will not necessarily invalidate the first meeting.  The court has the power to cure procedural defects: s1322(4) CA.  To cure a procedural defect the court must be satisfied that:

· The thing meant to be done is of a procedural nature: s1322(6)(a)(i) CA.
· Persons concerned in or party to the contravention acted honestly: s1322(6)(a)(ii) CA.

· It is just and equitable for the order to be made: s1322(6)(a)(iii) CA.

· No substantial injustice would be caused: s1322(6)(c) CA.
Re Vanfox Pty Ltd (1994) 13 ACSR 209 - failure to publish notice of first creditors’ meeting in a newspaper may be validated under s1322(4). Could also use s 447A
· No newspaper advertisement as required by s436E(3) for first creditors’ meeting;

· Second creditors’ meeting convened 6 business days later than the time prescribed by s439A;

· No application made to the court to extend the convening period;

· Second creditors’ meeting convened by a notice dated 18 February 1994, sent by post and advertised in a newspaper stating that the meeting would be held on Monday 1 March 1994, but 1 March 1994 was a Tuesday. 

· Held: s1322(4)(a) gives a “clear power to declare an act or proceeding to be not invalid by reason of any contravention of any provision of the Corporations Law”: at 217;

· S1322(4) used to cure all these irregularities.
5.
Was the second creditors meeting validly convened?

Once [administrator] has formed an opinion: s438A CA, about whether it is in the interests of [company’s] creditors:

· For the company to execute a deed of company arrangement: s438A(b)(i) CA.
· For the administration to end: s438A(b)(ii) CA.

· For the company to be would up: s438A(b)(iii) CA.

[administrator] must convene the meeting, report to creditors and then hold a second meeting of creditors to present the results of the investigation.  

(i)
Timing

[Administrator] must convene the meeting of creditors within 20 business days after the day the administration begins: s439A(5)(b) CA, and the meeting must take place within 5 business days before or after the end of the convening period: s439A(2) CA.   

IF Administration begins in December

Here, administration of [company] commenced in December, which means that the meeting will need to be held within 25 business days after the day when the administration begins: s439A(5)(a) CA.  

IF Administration begins less than 25 business days before Good Friday

Here, administration of [company] commenced less than 25 days before Good Friday which means that the meeting will need to be held within 25 business days after the day when the administration begins: s439A(5)(a) CA.  

Note the 25 Business days before Good Friday

	Year
	Good Friday Date
	25 Business Days Prior

	2009
	April 10
	March 6

	2008
	March 21
	February 15

	2007
	April 6
	March 2

	2006
	April 14
	March 10

	2005
	March 25
	February 18


EXTENSION OF TIME
If more time is needed, an application for an extension of the convening period may be sought from the courts, and can be made during or after the convening period: s439A(6) CA.  

The court will judge the application, as each case requires, but needs some degree of particularity as to why the administrator should get an extension, and will not settle for the administrator making bold claims of requiring more time: Re Levi.  

IF similar to Re Tracker 

Here, the situation is similar to that of Re Tracker, where the administrator applied for more time on the basis that further investigation was required, various proposals were being considered, there were complexities and more time was needed to make a recommendation about the company’s future.  The court allowed the extension citing that not allowing a proper investigation may materially prejudice the employees and creditors.  Our situation is similar in nature in that [reasons for extension], and therefore the extension should be granted.  

IF similar to Re Geraldton
Here, the situation is similar to that of Re Geraldton, where the administrator experienced difficulties in establishing an accurate financial position of the company, complex negotiations were taking place with a prospective buyer, and the committee of creditors supported the application.  The court granted the extension and extended the period to 45 days to maximise the chances of the company remaining in existence or getting the most out of creditors.  Our situation is similar in that [reasons for extension] and therefore the extension should be granted.  

IF similar to Mann v Abruzzi Sports Club Ltd
Here, the situation is similar to that of Mann v Abruzzi Sports Club Ltd, where the administrator was doing the best they could to deal speedily with negotiations to enable the company to go back to survival mode, there would be no prejudice to members or creditors and the administrator would not have sufficient material to give a full and accurate position at the creditors meeting, if called.  The courts granted the extension.  Our situation is similar in that [reasons for extension] and therefore the extension should be granted.    

IF like Re Levi
· Re Levi (1996) 19 ACSR 521 

· Not necessary to show any special ground

· But court does need to have some degree of particularity as to the problems that have caused the administrator to seek an extension.


· Court extended the convening period, after having read the supplementary affidavit of the administrator. 
IF like ABC Learning Centres
If the company is a large and complex one, with high stakes for going under, the court may be more willing to entertain an extension of time, even if the lessors of the buildings are opposing it.
IF application made after the convening period ends

Here, [administrator] has applied for an extension after the convening period has ended.  In addition to the reasons for the extension by [administrator] (see above situations) the court will also need to be satisfied that it is in the best interests of the creditors if the period were extended; s439A(7) CA, and the court will also have regard to factors regarding the costs of the application: s436A(8) CA.  

(ii)
Notice Requirements

Notice of the meeting must be given to as many of [company’s] creditors as possible: s439A(3)(a) CA, and the notice must be given at least 5 days before the meeting is to take place: s439A(3) CA.   The notice must appear in a national newspaper: s439A(3)(b)(i) CA, or in a daily newspaper in the state or territory where [company] has a registered office: s439A(3)(b)(ii) CA.  

The notice to creditors must be accompanied by a copy of:

(a) The administrators reports about company’s business, property and financial affairs: s439A(4)(a) CA.
(b) A statement setting out the administrators opinion on whether to: 

(i) Execute a deed of company arrangement: s439A(4)(b)(i) CA. 

(ii) End the administration: s439A(4)(b)(ii) CA.
(iii) Wind up the company: s439A(4)(b)(iii) CA.

IF company’s name does not include ‘Administrator Appointed’ 

Here, [company’s] name in the notice does not include ‘administrator appointed’ after its name.  This is a breach of s450E(1) CA.  However, this will not affect the validity of the acts done, unless the breach is a breach of a court order: s450F(4) CA.  

IF meeting held in different city to where administrator is based 

Here, the 2nd creditors’ meeting is being held in [city], whereas the administrator is based in [city].  This may be appropriate; however, the general rule is that the creditors meeting should be held where the majority of creditors in number, not majority in value is located: Regulation 5.614(1). 

Therefore the notice [is/is not] defective.  

IF notice is defective

Here, the notice of creditors meeting is defective.  [Administrator] may seek a court order to overcome the irregularities: s447A(1) CA.  A similar situation occurred in Re Vanfox Pty Ltd, where the court used s1322(4) CA, to validate the meeting procedures.  

IF notice is defective and administrator wants to withdraw the notice

Alternatively [administrator] may withdraw the notice and apply for an extension of the convening period: s439A(6) CA.  

IF notice is defective but meeting goes ahead

Here, [administrator] has decided to hold the meeting even though the notice was defective.  If the outcome is challenged by a creditor, [administrator] can apply to validate the proceedings: s447A(1) CA.  

IF notice is not defective

Here, the notice to creditors is not defective and there are no issues regarding the convening of the meeting.  
(iii)
Adjournments

Here, the meeting has been adjourned.  The meeting can be adjourned for no more than 60 days after the first meeting was held [date of first meeting if given]: s439B(2) CA.  However, the courts may extend the time: s447A CA.  

IF administrator required more time to provide meaningful advice to creditors

Here, the situation is [similar/analogous] to Re Taylor the time period was extended by an additional 60 days because the evidence showed that the administrator had been unable to learn enough about the company’s financial affairs to give meaningful advice to the creditors about their options, and that no one would be prejudiced by extending the time.  Here [administrator] has [what administrator has done, or needs more time to do], and the courts may be willing to extend the time.  

(iv)
Outcome of meeting

Subject to the notice requirements in s439A(4)(b) CA, [creditors] have elected to do one of three things, all of which will make the administration end: s435C(1)(b) & s439C(2):

Company execute a deed of company arrangement: s439C(a) CA.
Administration should end: s439C(b) CA.
Company was to be wound up: s439C(c) CA.  

IF elect to execute a deed of company arrangement

Here, [creditors] have elected for the company to execute a deed of company arrangement.  Proceed to 6. 

6.
Was the Deed of Company Arrangement between [company] and [creditor] valid?

Here, [creditors] have elected to execute a deed of company arrangement, which is a document which embodies the agreement between [company] and [creditors] regarding the future operations of the companies.  

Here, [administrator] will continue as administrator of the deed of company arrangement, unless [creditors] pass a resolution at the 2nd creditors meeting: s444A(2) CA. 

(i)
What’s in the deed

Here, [administrator] must prepare an instrument with the terms of the deed on it: s444A(3) CA.  The instrument must specify:

(a) Who is the administrator: s444A(4)(a) CA.  
(b) The property of the company which can be used to pay creditors claims: s444A(4)(b) CA.

(c) Nature and duration of any moratorium period for which the deed provides: s444A(4)(c) CA.

(d) The extent the company is to be released from its debts: s444A(4)(d) CA.

(e) The conditions for the deed to come into operation: s444A(4)(e) CA.

(f) The conditions for the deed to continue in operation: s444A(4)(f) CA.

(g) The circumstances in which the deed terminates: s444A(4)(g) CA.

(h) Order in which proceeds are distributed among creditors: s444A(4)(h) CA.

(i) The day on or before which claims must have arisen to be admissible under the deed: s444A(4)(i) CA.
IF issues with any of the requirements

Here, there are issues with requirement [(a)-(e)].  However the non-compliance of these sections does not affect the validity of the deed, unless it has been court ordered: s450F CA.  

(ii)
Notice Requirements

Notice must be given on documents, to creditors, ASIC regarding the execution of the deed of company arrangement.

Notice in documents

On every company document or negotiable instrument, the company must include ‘subject to deed of company arrangement’ after the company name: s450E(2) CA.  

Notice to Creditors

As soon as practicable written notice must be sent to each creditor of the deed: s450B(a) CA.

Notice to ASIC

A copy of the deed must be lodged with ASIC: s450B(c) CA.  

(iii)
Execution of the deed

[Company] and [administrator] must execute the deed: s444B(2) & s444B(5) CA, within 15 business days after the end of the creditors meeting: s444B(2) CA.  The execution does not need to be done as a deed itself: MYT Engineering Pty Ltd v Mulcon Pty Ltd.  

IF failed to execute deed

Here, [company] and [administrator] have failed to execute the deed.  This means that the administration ends: s435C(3)(f) CA, and [company] is taken to have agreed to a creditors voluntary winding up: s446A(1)(b) CA.  In this case the administrator becomes the liquidator: s446A(4) CA, and ASIC must be notified as soon as practicable: s450C(a) CA.  

MYT Engineering Pty Ltd v Mulcon
· The affixing of the company’s seal to a deed was witnessed by a director who signed as both director and secretary

· While the instrument had been approved by the board of directors, it was contrary to the company’s constitution which required documents bearing the company’s seal to be signed by a director and countersigned by another director or secretary

Held

· The deed was validly executed notwithstanding that it was not signed in accordance with the constitution

· Just because the section referred to a company ‘executing an instrument’ meant that a deed did not necessarily have to be executed as a deed

(iv)
Effect of the Deed

The effect of the deed of company arrangement is that it binds all creditors of the company: s444D(1) CA, as well as the company, its officers, members and deed’s administrators: s444G CA.  

The deed does not bind a secured creditor from realising or otherwise dealing with the security unless agreed to under the deed or court ordered: s444F CA.  

(v)
Termination of the Deed
The deed of company arrangements may be terminated by one of three ways; by the courts, the creditors or events prescribed in the deed itself.  

IF termination by the court

Here, the court has sought to terminate the deed.  A court may terminate a deed if it is satisfied that:

(a) Information about company’s business, property, affairs or financial circumstances given by administrator was: 

(i) False or misleading: s445D(1)(a)(i); and 

(ii) This deception would have had a material effect on creditors’ decision to vote in favour of DCA: s445D(1)(a)(ii); 

(b) Such misleading or false information was submitted under a s439A(4) report (state of company’s business etc and administrator’s recommendation about what to do with company: s445D(1)(b); 

(c) Omission from report or statement and it was reasonably material to creditors: s445D(1)(c);
(d) Material convention of deed by those bound: s445D(1)(d);
(e) Cannot give effect to deed without injustice or undue delay: s445D(1)(e);
(f) Deed provision or act/omission done/proposed under the deed would have been: 

(i) Oppressive or unfairly prejudicial or discriminatory against a creditor: s445D(1)(f)(i); 

(ii) Contrary to interests of all creditors or company: s445D(1)(f)(ii);
(g) Deed should be terminated for some other reason: s445D(1)(g)
IF termination by creditors

Here, [creditors] are seeking to terminate the deed.  [Creditors] may terminate the deed by passing a resolution at a meeting convened under s445F CA: s445C(b) CA.  

Where creditors pass a resolution in a meeting convened under s445F, creditors pass a resolution terminating deed: s445E(a); and notice of meeting set out that company should be wound up: s445E(b) the company can resolve to wind company up.

[Administrator] may call a meeting:

(a) at any time: s445F(1)(a); 

(b) when requested to in writing by creditors who have more than 10% of the value of claims against company: s445F(1)(b)
The meeting must be noticed in writing to all creditors as reasonably practicable: s445F(2)(a); and either a national: s445F(2)(b)(i); or state and territory newspaper that circulates daily: s445F(2)(b)(ii).


The notice must out resolution under s445A (altering of DCA) or s445C(b) (administrator wants to terminate): s445F(3)(a), and where the creditors want to terminate or vary the deed, the resolution must be set out: s445F(3)(b).  

IF termination by deed

Here, the deed is to be terminated when events specified in the deed exist: s445C(c) CA.  The reasons for the termination must be included: s444A(4)(g) CA.  
Power under s447A

· Power to make such order as the Court thinks appropriate about how Part 5.3A is to operate in relation to a particular company. 

· Who can seek order under s447A? - wide range of applicants: s447A(4). 

· Examples: the company, the administrator, a creditor, ASIC, or any other interested person.

· Broadly interpreted: Cawthorn v Keira Constructions Pty Ltd (1994) 33 NSWLR 607, Australasian Memory Pty Ltd v Brien (2000) 200 CLR 270; (2000) 34 ACSR 250.

· Examples of its use:

· (a) extend convening period under s439A; 

· Eg: Re Madden (1996) 20 ACSR 10

· (b) adjournment of meetings; 

· Eg: Cawthorn v Keira Constructions (1994) 33 NSWLR 607 - used to order that the meeting of creditors held under s439B had not terminated but was treated as having been adjourned

· (c) to dispense with the requirement under s450E for a company to have the phrase “subject to a deed of company arrangement” after its name.

· Eg: Re Brashs Pty Ltd (1994) 15 ACSR 477 

· administrators sought orders from the Court under s447A that the company was no longer required to have the words “subject to a deed of company arrangement” after its name on every public document and negotiable instrument of the company;

· administrators argued that this was necessary for the continuation of the company as its suppliers were creating difficulties as a result of the inclusion of that phrase after the company name;

· Held: in this case, it would be premature to exercise that discretion.

· Australasian Memory Pty Ltd v Brien (2000) 200 CLR 270; (2000) 34 ACSR 250 

· S439A meeting held too early;

· HC considered whether s447A permitted a court to make an order altering the times fixed by those provisions of Pt 5.3A which contain express provision for variation of the time so fixed (eg: s439A);

· Held: s447A permits the making of orders which would alter the way in which “this Part is to operate in relation to a particular company”; 

· Hence permits the making of orders which would alter how s439A is to apply to a particular company.

Power under s1322(4)

· Under s1322(4) court has certain powers.

· Example: 

· s1322(4)(a) – power to make validating orders and 

· s1322(4)(d) power to extend the time for doing any act. 

· Who can apply? – any interested person: s1322(4).

· Case example: Re Vanfox Pty Ltd (1994) 13 ACSR 209.

· Re Vanfox Pty Ltd (1994) 13 ACSR 209.

· No newspaper advertisement as required by s436E(3) for first creditors’ meeting;

· Second creditors’ meeting convened 6 business days later than the time prescribed by s439A;

· No application made to the court to extend the convening period;

· Second creditors’ meeting convened by a notice dated 18 February 1994, sent by post and advertised in a newspaper stating that the meeting would be held on Monday 1 March 1994, but 1 March 1994 was a Tuesday. 

· Held: s1322(4)(a) gives a “clear power to declare an act or proceeding to be not invalid by reason of any contravention of any provision of the Corporations Law”: at 217;

· S1322(4) used to cure all these irregularities.
Transition from voluntary administration to creditors’ voluntary winding up.

· During administration or DOCA, company’s creditors can resolve that the company be wound up in insolvency [creditors’ voluntary winding up] - s446A(1):

· (a) at the s439A meeting:  s446A(1)(a);

· (b) where company under administration contravenes s444B(2) [ie company fails to execute DCA within 15 business days]: s446A(1)(b); or 

· (c) at meeting convened under s445F where the company’s creditors pass a resolution terminating the DOCA and also resolve that the company be wound up: s446A(1)(c)
7.
Are there exceptions to the moratorium of claims available to [creditor]?

· During administration, there is a moratorium on claims against the company - why? To give it some breathing space to sort out its future.
· Company under administration cannot be wound up voluntarily, except as provided by s446A: s440A.

· During administration, a person cannot enforce a charge on property of the company except (a) with the administrator’s written consent or (b) with leave of the Court: s440B. 

· During administration, owner or lessor of property used by the company cannot take possession of the property or recover it except (a) with the administrator’s written consent or (b) with the leave of the Court: s440C. 

· Civil proceedings cannot be brought against the company or in relation to any of its property except with the administrator’s written consent or the leave of the Court: s440D.
Here, [creditor] is seeking to enforce a charge against [company], however, during administration there is a moratorium on claims against [company].  

A charge cannot be enforced during administration except with:

(a) Administrator’s written consent: s440B(a) CA, or

(b) With the leave of the court: s440B(b) CA.  

However, there are 3 exceptions to the moratorium that may be applicable to [creditor].  

IF creditor has a charge over the whole, or substantially the whole of the property of the company

Here, [creditor] has a charge over the whole, or substantially the whole of the property of the company: s441A(1)(a) CA, and seeks to enforce the charge before or during the decision period: s441A(1)(b) CA.  

To enforce the charge, [creditor] would need to: s9 def’n
· Appoint a receiver

· Obtain an order for appointment of receiver

· Enter into possession or assume control of the property

· Appoint a person to enter into possession or assume control

· Exercise a right as a chargee which came into existence because of the charge

Within a period of 10 business days after the chargee has been given notice of the appointment of the administrator, or after the administration begins.

IF chargee has entered into possession or assumed control of the property before administration for the purpose of enforcing the charge

Here, [creditor] has:

(a) Entered into possession of the company: s441B(1)(a) 

(b) Entered into agreement to sell property: s441B(1)(b)
(c) Made arrangements for property to be sold by auction: s441B(1)(c); 

(d) Publicly tenders for purchase of property: s441B(1)(d); 

(e) Exercised any other power over the property: s441B(1)(e) 

Therefore, [creditor] may enforce the charge, irrespective of s440B CA: s441B(2) CA.  However this may be limited by the courts.

IF creditor has a charge over perishable goods

Here, [creditor] has a charge over perishable goods and may be able to enforce the charge: s441C CA.  Perishable goods include things like food, livestock etc.  

MISC

The court has the power to limit the chargee to refrain them from performing a function or exercising a power otherwise permissible under s441B(1): s441D CA.

· Court may order a chargee, receiver or other person to refrain from performing a function or exercising a power that would otherwise be permissible under s441B(1): s441D.

· Who can apply for such an order? – the administrator: s441D(2).

· When will Court make such an order? - if Court is satisfied that the administrator proposes to act in a way that will adequately protect the chargee’s interests: s441D(3). 

· Does not apply to holder of a charge over the whole, or substantially the whole of the company’s property under s441A: s441D(1). 
Only [administrator] can apply for the order: s441D(2) CA, and the court will consider the order if it is satisfied that the administrator proposes to act in a way that will adequately protect the chargee’s interest: s441D(3) CA.  The limitations does not apply to the holder of a charge over the whole or substantially the whole of the company’s property: s441D(1) CA.  
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