LWB334 – Riedel Notes
 
                                                                   Semester 2, 2008


Module 3A – Legal Capacity of a Company

1.
Issue

Has [Company] acted outside the scope of its legal capacity?

2.
Companies Position under Common Law

Doctrine of Ultra Vires
The doctrine of Ultra Vires holds that acts done by the company which fall beyond the scope of its objects were void as being beyond its power, and a company could only enter into a transaction within or reasonably incidental to its substantive objects: Ashbury Railway Co v Riche. 

Distinction between Object and Powers

Distinction is drawn between substantive objects (an activity construed as independent of other activities) and mere powers (powers exercised in furtherance of or incidental to objects of the company): Ashbury Railway Co v Riche.

Ashbury Railway Co v Riche

The substantive object of the company was to make railway carriages.  Another clause in the constitution stating that the company could purchase land was interpreted by the common law as a mere power, therefore it would have to be exercised as incidental to the substantive object of making railway carriages.

Here, the objects of [company] are listed in its [constitution/memorandum of incorporation] as being: [List or state objects]. Whether or not these activities are ultra vires depends whether or not they fall within the objects of the company.

IF causally connected to the object

Here, [activities] can be classed as casually connected to the [object]. It therefore stands that these are not ultra vires and [company] is liable to [fulfil contract etc].

IF not causally connected to the object

Here, [activities] are clearly not incidental to the objects clause, and the common law would deem the activity Ultra Vires and void [the contract] to have no effect.

· Distinction between substantive objects and powers

· Substantive: object that a construction of const as a whole is capable of being pursued as an independent activity

· Power: object that on construction of const as a whole can only be exercised in furtherance of or as incidental to the substantive objects of a company (eg the power to borrow or the power to lend)

However, the doctrine of Ultra Vires has been abolished and regard must be had to the position of the company under the Corporations Act: s125(2) CA.
3.
Company Constitution as Statutory Contract

Section 140(1) Corporations Act provides that a company’s constitution and the replaceable rules that apply to a company have the effect of a statutory contract between:

(a) The company and each member: s140(1)(a) CA
· Where the constitution sets out that disputes between company and members will at the first instance go to arbitration, courts will enforce it as a contractual promise: Hickman v Kent, Romney Marsh Sheep-Breeders’ Assn
· Members can only enforce provisions of constitution where the provision affects them as members

· Where provision gives benefit to a member in a different capacity (ie wages and conditions of company solicitor who was also member), provisions will not be enforceable: Eley v Positive Government Security Life Assurance Co Ltd. 

(b) The company and each director and company secretary: s140(1)(b) CA
· Only applies to sections which affect directors in that capacity: Shuttleworth v Cox Bros and Co (Maidenhead) Ltd. 

(c) A member and each other member: s140(1)(c) CA
· Where provisions of the constitution affect one member vis a vis the other – eg right of pre-emption on transfer of shares

Each person agrees to observe, and perform the constitution and rules so far as they apply.
Shuttleworth v Cox Bros and Co (Maidenhead) Ltd

· A director was director for life according to the company’s constitution, however the company changed const to be able to remove him. 

Held

· The original provision was subject to the statutory power to alter the constitution

4.
Companies Position under Corporations Act

Section 124 CA gives a company the powers of a natural person as well as the special powers of a body corporate.  Section 124(1) CA grants a company unlimited legal capacity to perform basic juristic acts such as contracting with third parties and transacting with property.
· No application to directors abusing their powers or shareholders breaching their duties (ANZ Executors v Qintex Australia)

· No application to question of authority of directors or other organs of the company (Darvall v North Sydney Brick & Tile Co (No 4))

s 124(1): A company has the legal capacity and powers of an individual both in and outside this jurisdiction. A company also has all the powers of a body corporate, including the power to: 

(a) issue and cancel shares in the company; 

(b) issue debentures (despite any rule of law or equity to the contrary, this power includes a power to issue debentures that are irredeemable, redeemable only if a contingency, however remote, occurs, or redeemable only at the end of a period, however long); 

(c) grant options over unissued shares in the company; 

(d) distribute any of the company's property among the members, in kind or otherwise; 

(e) give security by charging uncalled capital; 

(f) grant a floating charge over the company's property; 

(g) arrange for the company to be registered or recognised as a body corporate in any place outside this jurisdiction; 

(h) do anything that it is authorised to do by any other law (including a law of a foreign country).

The company’s constitution may set out the objects clause, however, such a requirement is not mandatory: s125(2) CA. 

Restrictions on Exercise of Company Powers

Pursuant to s125 CA there are two mechanisms that a company can utilise to restrict its power:

· Express prohibition – The constitution may contain express restrictions or prohibitions on company’s exercise of powers, which does not include replaceable rules: s125(1) CA.
· Objects clauses – The Constitution may insert objects clauses: s125(2) CA.  

· Example:

i. A joint venture company where no member has control, the members, to protect themselves, may:

1. Restrict company’s activities to particular pre-agreed objects (ie a specific project)

2. Limit the company’s power to borrow eg no more than 60% of company’s issued share capital

Effect of breach:
Here, [company] has [express prohibition/objects clause] regarding [activity], and by their acts of [activity] are prima facie in breach.  However, the exercise of this power is not invalid, the doctrine of ultra vires is abolished and the members have no rights against any third party contractors: s125 CA.

5.
Shareholder Remedies

Here, [company] [constitution/replaceable rules] has created a statutory contract between the company and its members, and by breaching this contract [company] may be liable: s140(1)(a).

IF conduct is Oppressive

Here, [shareholder/member] may make an application to the court for relief because of oppressive conduct by the conduct: s232 CA.  The court may make an order if the conduct of the company, an actual or proposed act or omission or resolution is contrary to members interest or oppressive or unfair: s232(a)-(e) CA.  

Oppressive is determined objectively in the eyes of a commercial bystander and asks has there been unfairness/conduct so unfair that reasonable directors not have thought the decision fair: Wayde v NSW Rugby League Ltd per Brennan J.  Oppression = unfairness where the unfairness results from abuse of majority power or control (Jenkins v Enterprise Gold Mines)
Therefore [shareholder/member] can apply to the courts for an injunction to [prevent/stop] [company] from doing [act].

· Equitable injunction or declaration (members can only enforce provisions in constitution that confer rights on members in their capacity as members)

· A restriction on powers clause does not necessarily confer rights

· Rights to dividends does

IF breach has not occurred

Here, the breach has not yet occurred.  Therefore [shareholder] may be able to seek an injunction to restrain [company] from doing [act]: s233(1)(i) CA.  
IF breach has occurred

Here, the breach has already occurred.  [Shareholder/member] may able to apply for a court order requiring: s233(1)(a)-(j)
(a) winding up; 

(b) constitutional modification 

(c) regulation of future conduct; 

(d) order for the purchase of any shares transmitted by will or by operation of law; 

(e) for the purchase of shares with an appropriate reduction of the company's share capital; 

(f) for the company to institute, prosecute, defend or discontinue specified proceedings; 

(g) authorising a member, or a person to whom a share in the company has been transmitted by will or by operation of law, to institute, prosecute, defend or discontinue specified proceedings in the name and on behalf of the company; 

(h) appointing a receiver or a receiver and manager of any or all of the company's property; 

(i) prohibitory injunction; 

(j) mandatory injunction

IF seeking application for Winding Up

Here, [shareholder] is seeking to wind up [company] under s233(1)(a) CA.  Therefore the provisions of s461(K) CA apply: s233(2) CA.
The court will only wind up [company] when it is just and equitable to do so.  It has been held that it would be just and equitable to wind up a company if there is a complete failure of the substratum of the company or disappearance of the common intention of the members: Re Tivoli Freeholds Ltd.  

IF original intention gone
Here, the court would consider there to be a [disappearance of the common intention of the members/ failure of the substratum], which is wholly unrelated to the current activity.  Therefore [shareholders] application may be successful.

IF original intention still applicable

Here, it is unlikely that the court will allow [shareholders/members] application as [companies] intention is related to the present activities

