LWB334 – Riedel Notes
 
                                                                   Semester 2, 2008


Module 6 – Company’s Dealings with Outsiders

1.
Issue

[Plaintiff] will be seeking to establish that [agent] was acting for [company] when s/he [entered into contract] thus making his/her actions those of the company.  

2.
Company’s Management

IF management powers given to Board of Directors

Here, exclusive powers of management of [company] have been given to [directors] who comprise the board of directors: s198A CA.

IF there is a Managing Director

Here, [managing director] has been appointed managing director: s198C CA.  The appointment is made under the replaceable rules and provides that the power of management can be delegated to a general manager.

IF management power given to members in General Meeting

Here, management powers have been given to members in General Meeting.  This replaces the replaceable rules in s198A&C CA, which provide that the management powers are vested in the board of directors, or delegated to a general manager.  
3.
Is company bound by agent’s action?

[Company] must rely on human agents to bind it.  The liability of [company] will depend on whether [agent] is seen to be acting as an agent for [company].  [Agent] may act as agent by way of:

· The Common Law rules of Agency

· The Statutory Indoor Management Rules (SIMR) (ss128-130 CA)
· The Common Law Indoor Management Rules (CLIMR)

4.
Common Law Rules of Agency

Agency is the relationship between two parties whereby [agent] is authorised by the principal to do, on the principals behalf, certain acts which affect the principals rights and duties in relation to 3rd parties.  

[Company] has the power to enter into contracts through an agent, granted either actual express or implied authority: s126(1) CA.  This does not require the use of [company’s] common seal: s126(1) CA.  

The agency relationship may be conferred by way of:

1. Actual Authority

2. Apparent or Ostensible Authority

5.
Actual Authority

When [agent] enters into a contract on [company’s] behalf, to an outsider, the contract is valid if [agent] acts within the scope of their express or implied authority.

(i)
Express Authority

Express authority arises where an individual acting on behalf of a company is conferred with authority to undertake specific acts.  It is reflected to some degree in s126(1) CA. 

IF express authority

Here, [agent] is given the express authority by [company] to [acts].  [Agent] has acted according to this authority and [company] would be bound to the contract.

IF exceeded express authority

Here, [agent] was given express authority to [contract with certain supplier etc], however they have exceeded this authority by [contracting with a different supplier etc].  Therefore [agent] has no express authority and acted outside the scope of their agency.  However there may be some implied authority.  

IF no express authority

Here, [agent] has not been given any express authority to [contract with supplier].  However there may be some implied authority.

(ii)
Implied Authority

Implied authority stems from what is reasonably necessary to:

1. Carry out an authorised activity

2. To carry out a specific office in the company

Authorised Activity

IF act reasonably necessary for authorised activity

Here, [agent] was authorised to [order supplies etc].  In achieving that purpose [agent] [contracted for transport for supplies].  It is likely that this would be considered reasonably necessary to [receive the supplies] and therefore, [company] will be bound.  

IF act not reasonably necessary for authorised activity

Here, [agent] was authorised to [order supplies etc].  In achieving that purpose [agent] [went on tours of supply factories etc].  It is likely that this would not be considered reasonably necessary to [order supplies] and therefore, [agent] acted outside the scope of agency.

Agent holds a specific office in the company

Authority can arise by way of the office a person holds in [company].  Unless limited expressly, the implied authority will extend to all those acts that are customarily exercised by someone of that position.  Regard must be had to the type of company, kind of business, and similar companies.  

IF individual directors

Here, [agent] is one of many directors in [company].  The function of an individual director is to participate in decisions, and they have no authority to bind [company]: Northside Developments.  However, this may be altered depending on circumstances.  
IF a single director

Here, [agent] is the single director and shareholder of [company].  The power of a single director is equivalent to the authority of a board, and larger than the usual authority of a managing director.  Therefore, [company] is bound to the contract:  Northside Developments.

IF Delegation of powers by board of directors
Here, [agent] has been given authority to [get supplies] by the board of directors.  In this case [company] will be bound by [agents] actions: s198C CA.  

IF neither situation occurs

Here, neither of the qualifications apply and [agent] will have no implied authority to [get supplies].  Accordingly their acts are outside the scope of their office, and have no authority to bind [company]: Re Haycraft Gold Reduction and Mining Co.   

IF a managing director

Here, [agent] holds the position of managing director in [company].  As managing director [agent] has an implied authority to supervise the daily running of the company, other managers and the general business of the company: Entwells Pty Ltd v N & G Insurance Co. 

They can generally:

· Make contracts on behalf of the company that corporations would make: Crabtree Vickers v Australian Direct Mail Advertising & Addressing Co Pty Ltd 

· Engage others to provide services for the company: Freeman & Lockyer v Buckhurst Park
· Entering into a loan contract, for small amounts of money, but wouldn’t have the authority to make big loans in the course of ordinary business: Re Tummon investments
However, [Agent’s] implied authority is limited to the carry out transactions that can be categorised as an ordinary trading transaction: Corpers Pty Led v NZI Securities Ltd.

Crabtree Vickers Pty Ltd v Australian Direct Mail Advertising and Addressing Co Pty Ltd 

· ADM was a family coy

· Directors were Bruce McWilliam Snr & Jnr and wives

· Peter McWilliam was also a son who was an employee but was not a director

· Bruce Jnr acted as managing director of coy but had never been formally appointed

· Peter was involved in negotiations for purchase of machinery from C-V and signed contract

· Bruce Jnr had held out Peter as having authority

· ADM finally refused to honour obligations

Held: 

· Only people in coy who had actual authority could do the holding out

· Only people were board of directors or three man committee of father and 2 son

· Neither of those bodies had made those representations 

· A person with ostensible authority cannot hold out another person as having ostensible authority

IF company is a trading company

Here, [company] is a trading company, [agent] has the implied authority to pledge the credit and give security over the company’s property in the course of normal trading activities: Biggerstaff v Rowatt Wharf
IF Transaction was an ordinary trading transaction

Here, the subject transaction can be clearly classified as a day to day transaction for a [type of company] company. It is likely [agent] would be deemed to hold the implied authority to [activity] by virtue of his office as managing director.  Therefore [company] would be bound to [the contract].

IF transaction not an ordinary trading transaction

Here, it is unlikely that [the transaction] would be considered an ordinary trading activity of [company]. It therefore stands that [agent] was acting outside the scope of his implied authority.

IF borrowed money for personal purpose

Here, [agent] has used his position to borrow money for his personal purposes. In Tummon Investments this was held to be outside the scope authority of a managing director.

IF a secretary

Here, [agent] is a secretary of [company].  According to older cases a company secretary had a very limited authority to make any contract or representations on behalf of the company: Reben v Great Fingall Consolidated.  

However, it has been decided that a secretary usually has authority to sign contracts connected with the administrative side of a company’s affairs, such as employing staff and ordering: Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics Ltd.

Therefore, [secretary] in [ordering supplies] has acted within the scope of their authority, and [company] would be bound to the contract.

IF chairperson

In Hely-Hutchinson v Brayhead it was said a chairman has the same customary authority as any other individual director.
IF acquiescence occurs

Where the agent presumes to act for another without the express grant of authority and the other person then ratifies the contract. 

Continuing ratifications of transactions, will mean that the corporations has allowed the agent to enter into transactions of the type (and so will have actual authority for the future)

There are two requirements: Freeman v Lockyer 

1. Acquiescence of individual board members; 

2. Communicating consent to one another (whole board) and agent through words or conduct  

IF other company executive

Particular executives below board level may have an implied actual authority arising from the usual authority of their office.  

IF Manager of Insurance Company

Here, [agent] is the manager of an insurance company.  The manger is impliedly authorised to carry on all those classes of insurance business in which the company has been writing business or holding itself out as willing to write: Wilson v Gilber.

IF Bank manager

Here, [agent] is a bank manager.  While being below the level of managing director or general manager. They may have a usual authority to communicate to a customer such things as head office approval of a loan: First Energy (UK) Ltd v Hungarian International Bank.

6.
Apparent or Ostensible Authority

‘“Apparent” authority…is a legal relationship…created by a representation, made by the principal to the contractor, intended to be and in fact acted on by the contractor, that the agent has authority to enter on behalf of the principal…’: Freeman & Lockyer v Buckhurst per Diplock LJ. 

There are 3 requirements which [plaintiff] would need to show:

1. representation 

2. made by person or persons who had “actual” authority 

3. Reliance as to change position.

(i)
Representation

 ‘Permitting the agent to act in some way in the conduct of the principal’s business with other persons’ will constitute a representation: Freeman & Lockyer per Diplock LJ.

In the present case there appears to be a representation through [words/conduct] in the form of [business card, conversation etc] that [what was represented?] 

IF the effect of the representation is that agent is represented as Managing Director.

Here, [agent] is represented as a managing director, even though they have not been appointed as such, however the board of directors permit him to so act.  

A Managing director, [agent], has an implied authority to supervise the daily running of the company, other managers and the general daily business of the company: Entwells; Corpers. Further these powers are usually delegated from the board of directors: s 198C.  Therefore the effect of the representation ordinarily is that [agent] was managing director and therefore had authority to enter into these contracts.

IF there is a constitutional limitation on transactions

Here the constitution places a limit on ordinary transactions that [details]. In Camelot Resources v McDonald a limitation applied and it was held that the managing director lacked authority to commit the co to almost 10% of its capital and substantial payments.

In this case [plaintiff] may try to distinguish Camelot on the basis of the amount of capital pledged.

(ii)
Made by Authorised person

IF there has been no authorised person

Here there has been no express authorisation by the board: Crabtree Vickers. However, there may be an argument here that the board acquiesced [agent] as in the position of managing director through [conduct]: Freeman v Lockyer.

IF representation made by authorised person

In the present case clearly the representation was made by board, clearly this would be enough to satisfy this element: Crabtree Vickers

IF authorisation by own representation
Here the representation has been made by [unauthorised person] relying on [agent’s] own representation. In Crabtree Vickers the court held that an outsider cannot rely on agent’s own representation as to authority. In this case therefore there would be no valid authorisation. However, there may be an argument here that the board acquiesced [agent] as in the position of managing director through [conduct]: Freeman v Lockyer.

Freeman & Lockyer v Buckhurst Park Properties [1964] 

· Kapoor was a property developer who entered into a contract to purchase a property, and obtained some finance from Hoon and formed Buckhurst Park Properties company to buy the estate, and both held half the issued shares. 

· The board of directors was Kapoor, Hoon and 2 nominees 

· Quorum was four people, but Hoon was overseas 

· Power under articles of association to appoint a managing director – they failed to do so 

· Kapoor acting like he was the managing director for purchases of real estate including hiring other agents etc, and board were aware of his activities

· engaged architects on behalf of company

· company refused to pay

Held: 

· 3 elements of test:

· 
Company held him out to be managing director and bound

· 
They had the authority to make the representation, 

· 
Outsiders had relied on this apparent authority by entering into the contract

· Kapoor had apparent authority to appoint architects (as his was within customary authority of managing director, within the authority that was represented)

· Was not a case of actual authority b/c directors did not communicate their acquiescence to each other and the agent

(iii)
Reliance

[Plaintiff] would have to demonstrate reliance on the representation.

IF no reliance on representations

Here there does not appear to be reliance on the [conduct/words] and therefore this element would not be satisfied.

IF reliance

Here there appears to be reliance by [plaintiff] on [representation] and clearly as a result there has been a change in position as [a contract was entered into]. Therefore here this element would be made out.

7.
The Statutory Indoor Management Rules

Under s128(1) & (2) CA a person who has ‘dealings’ with a company or dealings with a 3rd party who has or purports to have acquired property of the company is able to make the assumptions in s129 CA.
‘Dealings’ has been widely defined and includes ‘source of the transaction (eg, making the contract): Barclays Finance Holdings v Sturgess.  It has been suggested that ‘dealings’ is not limited to contractual dealings: Australian Capital Television v Minister for Transport. 

IF signing a contract or entering into an agreement

Here, there clearly is a dealing being the making of the agreement/signing of the contract: Barclays.

IF dealings are negotiations

Here [plaintiff] would argue that the pre-contract negotiations constituted dealings. In Brick and Pipe Industries negotiations carried out prior to execution of the deed were characterised as a series of dealings. The same would apply to our facts.

IF only one transaction

Here, there is only one transaction.  This does not matter, as in Advanced Bank Aust v Fleetwood, Studdert J held that there is no need for multiple transactions or previous legal relationships.  

IF there are no dealings

In the present case there does not appear to be any dealings between [plaintiff] and [agent]. As the SIMR is not a code: Aust CT v Minister for Transport, it is therefore necessary to consider the CL IMR.

Therefore, there appears to be dealings and the assumptions need to be considered: s129 CA.  

In the present case [plaintiff] would be seeking to rely on s129 subsection:

1. That [company’s] constitution and CA have been complied with.

2. That as [agent] appears on the ASIC register as a [director] he is duly appointed has authority to exercise the powers customarily to that office

3. That as [agent] was held out to be an [officer/agent] of [company] he is duly appointed has authority to exercise the powers customarily to that office

4. That [agent] as and officers/agent of the company has properly perform the duties of [company].
(i)
Company’s Constitution has been complied with

Person has a right to assume that a companies constitution and the Act’s replaceable rules have been complied with: s129(1) 

This includes the provisions relating to the company seal: Bank of New Zealand v Fiberi 
(ii)
People appearing on the ASIC register as directors are duly appointed and have authority to exercise the powers of the office

Person can assume that anyone who appears from information provided publicly to ASIC to be a company’s secretary or director has: 

· Been properly appointed: s129(2)(a); and

· Authority to exercise those powers and perform those duties customarily exercised by people in that position: s129(2)(b) [see positions of people above]

Person can rely on this even where they have not seen information contained in ASIC notices: Re Madi Pty Ltd 

Applies to cover people who are named as directors or secretaries, where they have been improperly appointed or not appointed: Re Madi 

(iii)
Anyone held out as being an officer/agent of the company is duly appointed and has authority to exercise the powers of the office

Person can assume that anyone who is held out by the company as an officer or agent of the company has: 

· Been properly appointed: s129(3)(a); and

· Authority to exercise those powers and perform those duties customarily exercised by people in that position: s129(3)(b). 

s129(3) and CL: This appears to restate the representation element at common law

However, there appears to be no need for reliance to allow for an assumption: Re Madi 

s129(3)(a): Holding out

Must be done by someone with actual authority: Brick & Pipe; 

Can use s129(2) so third party can assume person named in ASIC papers has authority to hold out another as having authority (overlap: s129(8))

s129(3)(b) Then person has the authority to do things customarily exercised or performed by a similar company

Must consider the similar company – must analyse the kind of business conducted vs what is customarily conducted by companies in this position [see roles of officers above]

Brick & Pipe Industries

· A company fixed its seal to a guarantee witnessed by two directors, one of who was incorrectly described as the company secretary

Held

· The other party to the guarantee could assume the guarantee was duly executed notwithstanding the incorrect designation

· The guarantor company had held out the secretary as secretary

(iv)
The agent has properly performed the duties of the company

Here, [plaintiff] may assume that officers and agents who owe duties to the company are properly performing them: s129(4) CA.  This would include fiduciary and statutory duties, administrative tasks delegated under the constitution and any other tasks delegated by the board.  

(v)
Documents is duly executed without a seal

Here, [person] can assume that a document has been duly executed by the company without the seal where the company’s officers have appeared to sign the document in accordance with s127(1): s129(5). 

Company can execute a seal with: 

· The signatures of 2 directors: s127(1)(a); 

· Directors and company secretary: s127(1)(b); or

· Where proprietary company has a sole director and secretary – that director: s127(1)(c).
Person can also assume that someone who signs as the sole director and secretary next to their signature – can assume they hold both offices: s129(5) 

This section can be interpreted in 2 ways:

· Broadly – that this section contemplates people who purport to be in the position of 2 directors etc

· Narrow – that this section requires witnessing by the actual 2 directors and or company secretary etc.  

(vi)
Documents duly executed with seal

Person may assume that the document has been duly executed if:

· The company’s common seal appears to be fixed to the documnet: s129(6)(a) AND

· The doc appears to have been duly executed with the company seal, under the procedures prescribed in s127(2): s129(6)(b)
With fixing of the common seal is witnessed by: 

· 2 directors of the company: s127(2)(a); 

· Director and company secretary: s127(2)(b); or

· The sole director of a proprietary company: s127(2)(c)
· Person can also assume that someone who witnesses fixing of the common seal as the sole director and secretary next to their signature – can assume they hold both offices: s129(6) 

This section can be interpreted in 2 ways:

· Broadly – that this section contemplates people who purport to be in the position of director or company secretary

· Narrow – that this section requires witnessing by the actual directors and or company secretary etc.  

(vii)
Warranting documents are genuine

Here, [plaintiff] can assume that an officer or agent of company who has authority to issue a document or a certified copy of a document also has authority to warrant that the document is a genuine or true copy: s129(7) CA.  

This would include a secretary lodging a document with ASIC, per Brick & Pipe, where a lender could rely on execution assumptions notwithstanding incorrect statement on documents.

8.
The Common Law Indoor Management Rules

The CLIMR has a restrictive application due to the operation of the SIMR. The CLIMR will only apply where there are no dealings as per s128(1) & (2) CA.

IF there are dealings

In this case it does not apply as there are dealings, refer above.

IF there are NO dealings

The CLIMR applies in this case.

(i)
What is the CLIMR

The rule assumes that persons dealing with the company in good faith may assume that its constitution and powers have been properly and duly performed and are not bound to inquire whether acts of internal management have been regular: Northside Developments
If the rule applies in this case it will mean that [company] is bound by the acts of [agent] as if he were their [director/agent]. The rule however will not apply if there is an exception.

IF no exception

On the facts there is no exception and the rule applies.

IF actual knowledge of irregularity
Here, [plaintiff] will not be able to rely on the CLIMR as he had actual knowledge of the irregularity in the management procedure.  Northside Developments.

IF put on notice

Here, there is a strong argument [plaintiff] should have made further inquiry as he was aware of [certain facts]. If this can be successfully argued then the CLIMR will not apply:  Northside Developments.

