LWB334 – Riedel Notes
 
                                                                    Semester 2, 2008


Module 3C – Alteration of Company Constitution
1.
Issue

Can [party] alter [company’s] constitution and the validity of any changes?

2.
Amendment of Constitution

[Company] has a wide power to alter its constitution and as the constitution forms a statutory contract with its members (s140(1)(a)) any alteration to the constitution will bind all members of [company] including those who did not vote in favour of it: s136(2) CA. 

Cannot contract out of statutory power of alteration (Russell v Northern Bank Development) – however, an agreement outside constitution between shareholders as to how they shall exercise their voting rights on a particular resolution to alter the constitution is valid.
An alteration can be made by way of special resolution: s136(2) CA, which is a resolution which requires a majority of 75% of members in the General Meeting: s9 CA.

IF majority don’t have 75% of votes

Here [majority] would not be able to alter the constitution as they only have [x]% of the votes and they require 75%.

IF majority hold 75% of the votes

Here [majority] hold 75% of the votes and would be able to pass the special resolution to alter the constitution.

IF it is unclear what percent the majority hold

Here, it is unclear of the voting power that [majority] hold.  In this case we should proceed under the assumption that they have the required 75% voting power.  
Further, the special resolution will need to comply with the notice requirements: s249L(1)(a)-(c), 249(H(1).  The notice requires:

· At least 21 one days notice must be given: s249H(1) CA , or 28 days for a publicly listed company: s294HA CA, however shorter notice is permitted for:

· An AGM, provided all voting members agree beforehand: s249H(2)(a) or

· Any other general meeting, providing members with at least 95% of votes agree beforehand: s249H(2)(b).

· The place, date and time of the meeting is specified: s249L(1)(a) CA
· Statement of the general nature of the meeting’s business: s249L(1)(b) CA
· Setting out an intention to propose the special resolution and state the resolution: s249L(1)(c).

IF Constitution provides additional requirements

Here, [company’s] constitution provides for additional requirements of [requirement].  This requirement must also be satisfied: s136(3) CA, and this requirement can not be modified or repealed unless it is complied with: s136(4) CA.  

Here, the notice requirements [have/have not] been complied with.  

IF Public Company

If the alteration is successfully made to the constitution, ASIC must be notified of the change within 14 days of the alteration: s136(5) CA.  The date of the alteration is:

· Day of special resolution: s137(a)(i) CA
· Date specified in special resolution: s137(a)(ii) CA

· Day of court order: s137(b)(i) CA
· Date specified in court order: s137(b)(ii) CA
Here, the effective date would be [as above list].

3.
Are there restraints on the power to alter the constitution?

Where the provisions of alteration deal with the variation of class rights where there is a share capital, then a number of statutory limitations apply: s246B & s246C CA.

The limitations on varying rights occur where:

(a) The constitution sets out a procedure for variation: s246B(1) GO TO 4, or

(b) If there is no constitution or no procedure set out: s246B(2). GO TO 6
4.
Did the Constitution provide methods for altering Constitution?
Here [clause #] of the constitution provides a procedure for variation or cancellation of rights, which must be complied with if the following preconditions are met under s 246B(1) & (2):

1. Company has a share capital consisting of classes of shares; and

2. Rights are attached to a class of shares; and

3. There has been a variation of cancellation of class rights.

(i)
Company has a share capital of class shares
A class of shares refers to a category of shares that differ sufficiently in terms of rights, disabilities, and other incidences to make it distinguishable from other categories of shares, if there are any, in the capital structure of the company: Clements Marshall Consolidated Ltd v ENT Ltd.

IF Different Classes of shares

Here, this precondition will be met as the share classes are comprised of [employee and ordinary shares], or are distinguishable by way of [voting rights, dividend rights, winding up rights, liability to pay call on shares etc].

IF shares appear the same

Here, this precondition will not be met, as there does not appear to be any distinction between the shares.  

(ii)
Rights attach to share

Here, there are specific rights attached to the class of shares by way of the constitution.  This is [Analogous/similar] to Buckland v Johnstone the special right focused on was the voting rights.

(iii)
Variation of cancellation of class rights in proposed amendment

Variation has been held to mean something that affects the strict legal right attached to shares: Buckland v Johnstone.  

· Covers a variation that affects strict legal rights attached to shares (eg where company’s constitution is altered to change voting rights of a class of shares (Buckland v Johnstone)

· Does not cover variation that, as a matter of business, affects enjoyment of class rights or their commercial value.

· For example, an issue of further shares by company in one class of shares, so that there are more shares in that class, does not constitute a variation of voting rights attached to shares of another class even though its effect is to dilute the block vote or relative voting power of shares in the other class (Greenhalgh v Ardernce; White v Bristol Aeroplane)

Further, there are statutory presumptions which are presumed to be a variation of class rights: s246C CA.
IF classes of shares are split into further classes and rights between sub-classes are different

Here, [class of share] has been split into further classes, and the rights between the new sub-classes are different.  It is presumed that this will be a variation: s246C(1) CA.

IF rights attached to some shares in a class are varied.

Here, the rights attached to some of the [class of share] have been varied.  This is viewed as a variation of all shares in the class: s246C(2) CA.
IF company with no share capital divides its members of a class into sub-classes

Here, [company] does not have a share capital, but has divided its members of a class into sub-classes with different rights.  This is viewed as a variation of rights: s246C(3) CA.
If company with no share capital varies rights to some members in a class

Here, [company] does not have a share capital, but has varied the rights attached to some members of a class.  This is viewed as a variation of all members in the class: s246C(4) CA.

IF company with one class of shares issues a new class of shares with different rights

Here, [company] previously only had one class of shares, has issued a new class of shares which have different rights.  This is a variation of class rights: s246C(5)(a) CA, unless rights are provided for in:

· Company’s constitution: s246(5)(b)(i) or 

· A notice, document or resolution lodged with ASIC: s246(b)(ii).
IF Company offering New Preference Shares

Here, [company] is offering new preference shares/bonus shares which rank equally with existing preference shares is a variation of class rights of existing preference shares: s24(6), unless authorised by:

The terms of the issue of the existing preference shares: s246(6)(a).
The company’s constitution, as in force when the existing preference shares were issued: s246(b).

Preference Shares

A preference share traditionally has more rights than ordinary shares, with rights including:

· No right to vote unless dividends are in arrears

· A right to receive a fixed dividend in priority to ordinary shares, provided there is a profit and a dividend declared by the company

· A right to receive any return of share capital in priority to the ordinary shareholder in the winding up of a company

· No right to share or surplus assets on winding up

IF no protection of existing share rights

Here, there is nothing in the terms of the existing shares or by the constitution to prevent [minority] shares being affected by the new issue.  Therefore there would be a variation of a class right and there may be constraint on the power to vary [minority] interest.

IF protection providing for non-variation
Here, there is a term provided for in the [constitution/terms of share issue] to protect the existing shares and therefore would not be considered a variation.

(iv)
Conclusion

IF all elements made out

Here, all the preconditions have been satisfied.  [Company] would have to comply with [clause #] in its constitution to amend its constitution.  If the clause is not complied with the resolution will not be valid: Buckland v Johnstone.  

IF Preconditions are not satisfied

Here, the preconditions have not been satisfied.  [Company] would not have to comply with the clause and therefore the amendment would be valid 
IF Advising Minority Holding

Here, a dissenting minority of 10% or more may be able to apply to the court to set aside the variation, cancellation or modification: s246D CA, however there must be unfair or prejudicial behaviour, and a time limit of 1 month applies: s246D; ss232-234 CA.  

GO TO 5 FOR MORE DETAILED REMEDIES IF THIS APPLIES

5.
Remedies available to Minority Shareholders

Here, [minority] may be entitled to a number of remedies.  They may seek:

· An injunction to prevent a breach of statutory contract: s140(1) CA.

· A statutory injunction to prevent a contravention of procedures for altering constitution in s246B: s1324.

· A declaration of invalidity if the variation has already occurred under s 246B(1): Buckland v Johnstone.

· Where variation amounts to unfair conduct the court has a wide discretion to make orders on application of member: s232-234
IF Oppressive Conduct

Here, [shareholder/member] may make an application to the court for relief because of oppressive conduct by the conduct: s232 CA.  The court may make an order if the conduct of the company, an actual or prosed act or omission or resolution is contrary to members interest or oppressive or unfair: s232(a)-(e) CA.  

Oppressive is determined objectively in the eyes of a commercial bystander and asks has there been unfairness/conduct so unfair that reasonable directors not have thought the decision fair: Wayde v NSW Rugby League Ltd per Brennan J.  

Therefore [shareholder/member] can apply to the courts for an injunction to [prevent/stop] [company] from doing [act].  

IF breach has not occurred

Here, the breach has not yet occurred.  Therefore [shareholder] may be able to seek an injunction to restrain [company] from doing [act]: s233(1)(i) CA.  
IF breach has occurred

Here, the breach has already occurred.  [Shareholder/member] may able to apply for a court order requiring: s233(1)(a)-(j)
(a) winding up; 

(b) constitutional modification 

(c) regulation of future conduct; 

(d) order for the purchase of any shares transmitted by will or by operation of law; 

(e) for the purchase of shares with an appropriate reduction of the company's share capital; 

(f) for the company to institute, prosecute, defend or discontinue specified proceedings; 

(g) authorising a member, or a person to whom a share in the company has been transmitted by will or by operation of law, to institute, prosecute, defend or discontinue specified proceedings in the name and on behalf of the company; 

(h) appointing a receiver or a receiver and manager of any or all of the company's property; 

(i) prohibitory injunction; 

(j) mandatory injunction

IF seeking application for Winding Up

Here, [shareholder] is seeking to wind up [company] under s233(1)(a) CA.  Therefore the provisions of s461(K) CA apply: s233(2) CA.
The court will only wind up [company] when it is just and equitable to do so.  It has been held that it would be just and equitable to wind up a company if there is a complete failure of the substratum of the company or disappearance of the common intention of the members: Re Tivoli Freeholds Ltd.  

IF original intention gone
Here, the court would consider there to be a [disappearance of the common intention of the members/ failure of the substratum], which is wholly unrelated to the current activity.  Therefore [shareholders] application may be successful.

IF original intention still applicable

Here, it is unlikely that the court will allow [shareholders/members] application as [companies] intention is related to the present activities

6.
Where there is no constitution or procedure for altering Constitution

Here, [company’s] constitution is silent as to the procedures for variation or cancellation of rights.  Therefore class rights can only be varied by: s246B(2) CA:
(a) The passing of a special resolution by members in a general meeting; and

(b) With the written consent of at least 75% of the shareholders in that class.

IF Procedural requirements Satisfied

Here, [company] has satisfied the requirements by [activity] and the variation will be valid.  

IF Procedural requirements Not satisfied
Here, [company] has not satisfied the requirements to vary or cancel the rights, and the variations will not be valid.

(i)
Fraud on the Minority

However, in either situation, the general law imposes limitations on the majority voting power.  Here, it is necessary to consider the equitable limitation on majority voting power, commonly known as fraud on the minority: Peters American Delicacy Pty Ltd v Heath.

· Not based on fiduciary principles (Ngulri v McCann)

· Shareholders do not stand in a fiduciary position to the company or other shareholders (cf promoters and directors)

· Shareholders are not affected by equitable rule relating to conflict of duty and interest

· Shareholders right to note is an incident of property that they have in the shares, that they can use to advance their own personal interests

· Refers to the doctrine on fraud on the minority or doctrine of fraud on the power (Peters American)

· Fraud:

· Does not necessarily denote CL meaning of dishonest conduct

· May merely mean abuse of power

· Ie power has been exercised for a purpose outside the scope of the majority’s voting power having regard to purposes of company contemplated by its constitution (Peters American Delicacy)
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It was previously it was assumed, bona fide, that the amendments were in the best interest of the company as a whole.  However, in Gambotto v WCP Ltd, the HCA laid down new tests to apply in assessing the validity of amendments to a constitution that gave rise to conflicts.  

The two categories of amendments identified in Gambotto were:

(a) Those relating to the expropriation of shares of the minority or valuable property rights attaching to shares

(b) Those that were “oppressive” as relating to the law of corporations

IF forced share transfer

In Gambotto the court defined expropriation to include a forced transfer of shares from one shareholder to another.  Here there [is/is not] an expropriation of shares ( GO TO 7.

IF expropriation of Value attaching to minority Shares

This is a grey area as to whether expropriation attaches to value attached to minority shares.  Case law in this area, and the approach of Gambotto seems to suggest that taking away dividends and voting rights will be valuable property rights, but merely taking away right to priority may not be valuable property rights.
IF there is an expropriation of shares of the minority GO TO 7

IF amendment is “oppressive” GO TO 8

Gambotto v WCP Ltd

· After a successful take over bid of WCP, the bidder acquired 99% of its share capital

· Sought to alter the constitution to allow any member with over 90% of the shares to acquire all other issued shares

· Was justified on the grounds of potential taxation and administrative cost savings

Held

· Where alteration of constitution involved expropriation of shares owned by the minority will only be valid if it is proved that it was for a proper purpose and fair in all circumstances

· Expropriation for tax and administrative purposes for the majority was not a proper purpose and the alteration was invalid

· Expropriation would be valid if it prevented the company from suffering significant detriment or harm

7.
Type 1 Amendment – Expropriation of Share/Property Rights

Here, there is a type 1 amendment as the effect of the amendments is to expropriate [minority’s] shares/valuable property rights attaching to shares.  In Gambotto, it was held that for the expropriation to be valid, it must be exercised:

· For a proper purpose; AND

· Absence of oppression (ie be fair in the circumstances)

(i)
Is there a proper purpose

To justify this type of alteration exceptional circumstances are required, because of the proprietary nature of shares (Gambotto @ 426).  Gambotto stated that it will only be a proper purpose is the alteration is to secure the company from significant detriment or harm. 

IF Minority shareholder competing with the company

Here, [company] would argue that the expropriation is justified as the minority is in competition with the company.  This would, prima facie, be a proper purpose and will be reasonable provided it is not oppressive: Sidebottom v Kershaw
IF amended to meet regulations

Here, [company] would argue that the expropriation was justified as it is necessary to ensure the company can continue to comply with regulations governing the [principal business it carries on]: Gambotto.  Gambotto gave the example of a regulation requiring 100% Australian ownership and foreign investor unwill to sell shares.

IF amended to be more commercially viable

Here, [company] would argue that the proper purpose is commercial advantage.  However, in Gambotto, it was held that the majority can not appropriate for a commercial advantage.  This is because it would be for a person gain and therefore an improper purpose: Brown v British.

IF amended for tax or administrative benefits

Here, [company] would be arguing that the expropriation is for tax or administrative benefits, as from McHugh J in Gambotto who reasoned that a reduction in tax liability for the company is a proper purpose as it promotes the interest of the company.  However, the majority in Gambotto held that there needed to be something more than these benefits for there to be a proper purpose.   

(ii)
Is there fairness?

This requires there to be an absence of oppression: Gambotto per McHugh J, and will depend on both procedural and substantive elements.

· Procedural fairness

· Majority shareholders disclose all relevant information relating to the alteration; and

· Shares to be expropriated are to be valued by an independent expert (Gambotto @ 426)

· Whether majority shareholder should refrain from voting on proposed amendment was left open by court

· Substantive fairness

· Required that the terms of expropriation be fair

· Largely concerned with the price offered for shares so that expropriation below market value is prima facie always unfair although one substantially above market value would not necessarily be accepted as fair

· Fairness of price cannot be assessed solely on current market value but depends on other factors such as assets, earnings, dividends, nature of company and its future prospects (Gambotto @ 426)

IF issues as to procedural fairness

Here, there may be issues around the procedural requirements.  Procedural fairness requires:

The majority disclose all relevant information which leads to alteration

All relevant steps taken to ensure fairness  (independent valuation of shares)

IF issues as to substantive fairness

Here, [minority] would argue that there is a lack of substantive fairness based on the price of the shares.  However, fairness can not be assessed solely on current market value; other factors must be taken into account such as assets of company, future direction and dividends: Gambotto.  

Therefore, on the facts, it would appear that the requirements for a type 1 amendment [have/have not] been satisfied.  The onus to establish the requirements is on the majority, because minority shareholders are usually disadvantaged in terms of information they can obtain (Gambotto @ 426).
IF requirements satisfied

Here, the requirements have been satisfied and the amendment would be valid.

IF requirements not satisfied

Here, the requirements have not been satisfied and the amendment would not be a valid amendment.  

8.
Type 2 Amendment – Transactions involving other conflicts of Interest

Here, the rights are not property rights and it is necessary to consider the type 2 amendment which relates to a conflict of interest and advantages: Gambotto.  The amendment will be invalid if it is:

(a) Beyond any purpose contemplated by the constitution

(b) Oppressive as per s232-234 CA
(i)
Beyond any purpose contemplated by the constitution
Here, the purpose of the amendment is beyond the contemplated purposes in the constitution.  Refer to Module 3A Flow for more about objects clauses.  

· Refers to the doctrine on fraud on the minority or doctrine of fraud on the power (Peters American)

· Fraud:

· Does not necessarily denote CL meaning of dishonest conduct

· May merely mean abuse of power

· Ie power has been exercised for a purpose outside the scope of the majority’s voting power having regard to purposes of company contemplated by its constitution (Peters American Delicacy)

· It will not be for a company purpose where amendment is outside scope of majority’s voting power having regard to purposes of company contemplated by company constitution (eg to secure some personal gain or some ulterior special advantage)

(ii)
Is there oppression?

Oppressive behaviour/fraud on the minority is made out by the court applying an objective test.  

The test is if the majority has passed a resolution that no body of reasonable persons could have supposed to be within the scope of the majority power having regard to the contemplated purposes of the company: Peters’ American Delicacy Co v Heath per Latham CJ and Dixon J.  

· Oppression has special meaning of unfair conduct in Corps Act s 232 – 234 (Gambotto @ 425)

· Onus of proof of showing the alteration is invalid is on the party complaining because the court will not presume fraud on the power or oppression or other abuse of power (Peters American Delicacy @ 482)

In Gambotto the court held that the test is not what is bona fide in the best interest of the company as a whole.  

· Example of Type 2 amendment:

· Constitution presently provides company must pay directors’ expenses incurred on company business; but

· Proposed amendment requires all to be approved by shareholders in general meeting.

OVERALL:
Therefore, there [would/would not] be a limitation of power under the general law.
