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Module 1 – The Context of Australian Corporations Law
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Definitions

Corporation
A new artificial legal entity which can enjoy rights and be subject to duties in much teh same way as human beings who are treated as legal persons 

Corporations Act 2001, s 57A:

1) Subject to this section, in this Act, corporation includes: 

(a) a company; and 

(b) any body corporate (whether incorporated in this jurisdiction or elsewhere); and 

(c) an unincorporated body that under the law of its place of origin, may sue or be sued, or may hold property in the name of its secretary or of an office holder of the body duly appointed for that purpose. 

(2) Neither of the following is a corporation : 

(a) an exempt public authority; 

(b) a corporation sole. 

(3) To avoid doubt, an Aboriginal and Torres Strait Islander corporation is taken to be a corporation for the purposes of this Act.

Company:

Generally an organisation of legal persons registered or incorporated by government authority, which is a separate entity distinct from its shareholders and others.

Corporations Act 2001, s 9

"company" means a company registered under this Act and: 

a. in Chapter 2K (other than sections 273A to 273E), includes a registrable body that is registered under Division 1 or 2 of Part 5B.2 of this Act; and 

b. in sections 273A to 273E, includes a registered body that carries on business outside its place of origin; and 

c. in Parts 5.7B and 5.8 (except sections 595 and 596), includes a Part 5.7 body; and 

d. in Part 5B.1, includes an unincorporated registrable body.

Origins of Company Law

English Company Law
· In medieval times, companies could not be formed under general law but were incorporated by consent of monarch under Royal Charter eg trade guilds, local authorities Evolution of trading companies eg East India Company incorporated by Royal Charter or special statute

· By end of 17th century evolution of joint stock (undertaking divided into shares) companies from partnerships to undertake large scale commercial ventures

· Enactment of general companies legislation to provide for registration of a company upon application to registrar of companies [Companies Act 1844 (Eng)] and introduction of limited liability for shareholders [Companies Act 1855 (Eng)]
Australian Company Law
Constitutional Position and Effect

Historically, Australian company law has been characterised by a lack of uniformity and the Constitution confers no clear power on the Commonwealth to make laws with respect to all companies.

s 51(xx) conferred power ‘with respect to foreign corporations and trading and financial corporation’s formed within the limits of the Commonwealth”

The courts have held that s 51(xx) does not empower the Commonwealth to make laws with respect to the incorporation of trading and financial corporation’s; Huddart Parker & Co Pty Ltd v Moorehead; NSW v Commonwealth  

Huddart Parker & Co Pty Ltd v Moorehead

· A narrow interpretation is given to the power in s 51(xx) so as to deny the Commonwealth the power to make laws with respect to the formation of companies.

· Based on the strict interpretation of the word ‘formed’, meaning already in existence

· It was also regarded as questionable whether mining, investment and charitable companies were ’trading or financial corporations’.

NSW v Commonwealth

A challenge by several states to the constitutional validity of certain sections of the Commonwealth Corporations Act 1989 which provided for the incorporation of trading and financial corporations

Held

s 51(xx) did not empower the Commonwealth to make laws with respect to the formation of trading and financial corporations and consequently, provisions that related to company formation were invalid.

The courts have taken the view that ‘formed within the limits of the commonwealth’ is to be interpreted as referring to corporations which have already been created in Australia and that this excludes the power of the commonwealth over the process of corporation or registration – registration or corporations of a company is a crucial part of the process related to companies.  

The effect of this interpretation is that the states are largely responsible for the regulation of companies, and has lead to the weakness reflected in historical attempts to have uniformity in company legislation.

Historical Attempts at Corporate Regulation
· Pre 1950 - each State had its own Companies Act, which lead to a lack of uniformity which affected companies which operated in several states.

· Uniform Companies Act 1961 - drafted and adopted by the State and Commonwealth parliaments, however it failed to rectify the lack of uniformity and inconvenience for companies operating in several states.

· The Interstate Corporate Affairs Commission (ICAC) 1975 – sever states formed ICAC to improve administrative matters, eliminate duplication of routine procedures and uniform reciprocal arrangements, while successful for member states, old problems prevailed for states that didn’t join.

· Commonwealth State Co-operative Scheme 1978 – Implemented a national scheme of company law and attempted uniformity in law and administration; however the scheme was criticised for failing to produce administrative efficiency and as being inappropriate to Australian markets and business climate.

· Corporations Act 1989 Cth – The first uniform legislation, however, was held to be unconstitutional by the High Court in NSW v Commonwealth because it provided for incorporation of trading and financial corporations

· Corporations Law Scheme 1991 – National scheme of legislation after Commonwealth and State Corporations Agreement 1990.  It was administered and enforced on a national basis with an AAT and Federal Court Jurisdiction, but constitutional limitations were revealed in High Court decisions:

· Re Wakim (1999)

· Bond v R (2000)

· R v Huges (2000)
Re Wakim

The cross-vesting provisions were unconstitutional and the Federal court did not have the power to decide matters that were exclusively within the jurisdiction of the States.  

Since the Corporations law was legally State legislation this decision meant the Federal Court could not hear or decide Corporations Law cases

Bond v R

The Commonwealth DPP had the power to initiate and institute prosecutions, because of constitutional reasons it did not have the power to appeal against sentences

R v Hughes

· It was only the peculiar circumstances of the case that prevented a successful constitutional challenge to the Commonwealth’s DPP power and called for prompt reform of the Corporations Law Scheme.  

· Constitutionality of other Aspects of Corporations Law Scheme

· A Commonwealth body that undertook a function under State law involving the exercise of a duty had constitutional powers in relation to State legislation only if the Constitution gave the Commonwealth Parliament power in relation to the matter

Current Australian Regime

A new scheme resulted from the previous cases, based on a referral of constitutional powers from each state fro the purpose of enlarging the Commonwealth’s heads of legislative power, pursuant to s 51(xxxvii) Commonwealth Constitution.  

From this, the Corporations Act 2001 and the Australian Securities and Investments Commission Act 2001 were enacted.  The law is administered by ASIC, who is responsible to the Commonwealth Government, Commonwealth Parliament and Commonwealth Attorney-General, not State Bodies. 

Australian Securities and Investments Commission Act 2001 (Cth)
ASIC is a statutory corporation created under ASIC Act 1989 – generally has the function of administering the Corporations Act – however there are some specific functions:
· Maintenance of  national company register- computer database accessible to public with  separate file for each company registered under the Corporations Act containing information such as directors details, registered office ;
· Law reform: s 11 (2)(b) ASIC Act
· Surveillance and investigation: Pt 3 ASIC Act eg ss 19, 28 – 39 ASIC Act
· Enforcement through initiation of civil proceedings and criminal prosecutions: ss 49,50 ASIC Act.
· Education by releasing policy statements, practice notes and media releases on ASIC’s interpretation of the Corporations Act.
