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Company’s Dealings with Outsiders


Company’s Dealings with Outsiders – Structure of Answer
1. There are 3 sources of protection for an outsider who is wanting to enforce a K against a company that is claiming is not bound by it:

a. CL rules of agency;

b. Statutory Indoor Management Rule (s 128 – 130);

c. Common Law Indoor Management Rule (Royal British Bank v Turquand).

i. Not examinable

2. At CL, companies could only be bound by Ks if its common seal was affixed to the document (AR Wright v Romford).

3. However, under the Corporations Act, companies can enter into Ks or other dealings by two methods:

a. Directly – where the company itself does the required acts; or

b. Indirectly – where an agent acts with the authority of the company.

4. Direct Entry into a K
a. Execution of documents by a company are regulated by s 127. 

i. The purpose of s 127 is to overcome the CL rule of compulsory use of the company seal and to set out procedures for compliance in the alternative.

b. There are 3 procedures:

i. Executing the document with the company’s common seal (s 127(2)); or

1. Common seals are now optional. It is a stamp that sets out the company’s name and its ACN or ABN (s 123).

2. NOTE: The affixing of the common seal must also be witnessed by

a. 2 directors (s 127(2)(a)); or

b. a director and a company secretary (s 127(2)(b)); or

c. For a Pty Ltd with a sole director only: that director (s 127(2)(c)).

3. If a company appears to have executed a document using the seal, an outsider will be able to rely on the statutory assumption that: (s 129(6))

a. The document has been duly executed by the company; and

b. Any witnesses purporting to be a sole director or sole company secretary do in fact hold that office (even if untrue).

ii. Executing the document without the company’s seal (s 127(1)); or

1. Document must be signed by:

a. 2 directors (s 127(1)(a)); or

b. a director and a company secretary (s 127(1)(b)); or

c. For a Pty Ltd with a sole director only: that director (s 127(1)(c)).

2. If a company appears to have executed a document in this way, an outsider will be able to rely on the statutory assumption that: (s 129(5))

a. The document has been duly executed by the company; and

b. Any signatures purporting to be of the sole director/secretary do in fact hold that office (even if untrue).

iii. Executing the document in accordance with the company’s constitution (s 127(4)).

1. Using any other type of procedure referred to in the company’s constitution (if the company has a constitution)

a. Eg constitution may state that the document may be executed by affixation of the seal alone (Jovista v Pegasus).

5. Indirect Entry into a K through an Agent of the Company
a. Ordinarily, authority comes from a company’s board of directors passing formal resolutions.

i. Powers of management may be given in the constitution or by replaceable rule s 198A.

ii. Power of management can also be given to a Managing Director (s 198C) or to the members in General Meeting.

b. Normally there are 2 resolutions:

i. Firstly, that the company will enter into a particular TX (“substantive authority”)

ii. Secondly, authorising execution of the relevant documents (eg company’s seal being affixed by officers authorised to do that (“formal authority”)) (Northside Developments v Registrar-General)

c. Agency occurs where one person enters into transactions with 3rd parties on behalf of a principal.

i. CL rules of agency are applicable to natural persons

ii. A K or other dealing will be binding on the principal-company where it can be shown that the agent acts on the company’s behalf within his or her actual authority.

d. Effect of s 126
i. The effect of s 126 is to permit an agent to exercise a company’s powers to contract without the use of the company seal (s 126(1)).

ii. This does not affect compliance with any other law that requires a particular procedure in relation to a K (s 126(2))

1. For example, where a law requires the K to be in writing, it must still be in writing.

e. Actual Express Authority?
i. Arises where individual acting on behalf of company is conferred with authority either in writing or orally to undertake specific acts.

ii. Company can grant AEA in two ways:

1. By provision in company’s constitution or replaceable rules (s 198A); or

2. By delegation by an agent with actual authority 

a. eg where board of directors appoints CEO (s 198C) and delegates express actual authority in service contract entered into by company and CEO (ie he is given express actual authority to enter into K worth up to $10 mil).

iii. If go beyond the scope of the AEA, act will be outside the agent’s authority, but there may still be AIA / OA.

f. Actual Implied Authority?
i. In the absence of any AEA, an agency may arise on the basis of an implied agreement as to authority based on the parties’ conduct (Norwich).

1. If there is an express limitation on what the agent can do, there cannot be an implied authority to go beyond that (Overbrook).

a. However, there may still be a finding of ostensible authority if relevant (Clifford).

ii. Usual Implied Authority
1. This type of AIA is implied where the act done was one which an agent in that position would usually have authority to do.

2. For example, a managing director, as opposed to an ordinary director, of a company, has AIA to do all things that someone holding that position would usually have authority to do, which includes:

a. Employing people (Hely-Hutchinson)

b. Providing services to the company (Hely-Hutchinson)

c. Guaranteeing loans made to a subsidiary of the company (Hely-Hutchinson)

d. Borrowing money (Crabtree-Vickers).

e. Giving securities over company assets (Crabtree-Vickers).

f. Authorising agents to enter into Ks on behalf of that company (Crabtree-Vickers).

g. Indemnifying guarantors (Hely-Hutchinson)

3. NOTE: Even a managing director’s ability to bind the company may be curtailed by contract, as in Crabtree-Vickers.

4. An ordinary director does not have authority to bind the company, unless given that ability in contract etc (Northside Developments)

5. A managing director: deals with everyday matters, to supervise daily running of the company, to supervise other managers and generally be in charge of the business of the company (Entwells v National General Insurance)

a. No usual power to enter into a transaction that cannot be characterised as an ordinary trading transaction (Corpers v NZI Securities)

6. A single, non-executive director acting individually has no usual authority to bind the company. A director’s normal power is to bind the company only by joining with other directors in a collective resolution of the board (Northside v Registrar-General)

a. Has usual authority to fix and witness fixing of common seal to a document for the purpose of executing it (Northside)

b. However, in a sole director company, the director normally has the AIA of a CEO or managing director.

7. A chairperson (non-executive director) does not usually have power to bind the company such as by entering into Ks with 3rd parties (Hely-Hutchinson)

8. A secretary of a company has usual authority to sign Ks relating to the administrative side of a company’s business, such as employing staff, as the secretary is the company’s chief administrative officer (Panorama v Fidelis Furnishings) 

a. No usual authority to commercially manage the company, such as a decision to institute legal proceedings in name of company for recovery of property, even where company does not have a board of directors (Club Flotilla v Isherwood)

b. Has usual authority to fix and witness the fixing of a common seal to a document for the purpose of executing it in the company’s name.

iii. Course of Past Dealings (Acquiescence)
1. Arises where the principal has allowed a course of dealings to consistently arise over a period of time (Hely-Hutchinson).

2. If a board of directors allow a person to enter into Ks of a particular type on behalf of the company over a period of time, without explicit approval nor sanction, then the court may find that the person had AIA to enter into such Ks in the future (Hely-Hutchinson).

3. Points from Hely-Hutchinson:

a. Two contracts are enough to show a course of dealings

b. AIA is not automatically implied by nature of office of chairman (per Denning LJ @ 584)

c. If board acquiesced conduct of agent, will be easier to show AIA (per Pearson @ 592)

d. If don’t go to board for authority, or go for subsequent approval, more inclined to show AIA (per Pearson @ 592).

e. If Ks are large and hazardous, doesn’t necessarily mean they are outside scope of AIA (per Pearson @ 592).

iv. Incidental Implied Authority
1. This type of AIA exists because the act performed by the agent is regarded as necessarily or ordinarily incidental to the acts that have been expressly authorised (ie it goes without saying).

2. For example, with a real estate agent, if employed to find a purchaser for the property, it will be incidental to show the prospective purchaser the property and to supply info about it etc. But it will not be incidental to actually enter into the K etc.

3. AIA on the basis that the authority is needed to make the agency agreement effective.

4. NOTE: Check for any express limits on authority (Hely-Hutchinson).

g. Ostensible (Apparent) Authority
i. Even if there is no actual authority, the agent may be deemed to be acting under OA (Freeman & Lockyer).

ii. Its basis is rooted in estoppel (Northside Developments).

1. Thus, it has the usual 3 elements of an estoppel: representation, reliance and detriment.

iii. Representation: A holding out

1. A representation must flow to the 3rd party that the agent had the authority to enter into a K sought to be enforced on behalf of the company.

2. Usual example of holding out: where outsider seeks assurance from CEO of a company that one of its directors has authority to enter into a particular TX and CEO gives assurance and on that basis, the outside enters into the TX.

3. NOTE LIMITATION: outsider cannot rely upon agent’s OA if outsider knows of true extent of agent’s authority (eg having a copy of company’s constitution and being aware of limits on a single director’s authority (NAB v Sparrow Green))
iv. Representation: by the company

1. The representation must come from a person or person who had actual authority (express or implied) to manage the business of the company.

a. A representation by someone with only ostensible authority is not enough (Crabtree-Vickers)

2. It is not enough for the representation to come from the agent alone, without more, as there is no recognised doctrine of a self-authorising agent (Crabtree-Vickers).

v. Reliance: 3rd party must rely on the representation

1. There must be a causal connection between the representation to the 3rd party and the dealing between the 3rd party and agent.

2. The 3rd party cannot hold the principal liable where the 3rd party was unaware of the rep, did not believe it, or where the 3rd party knew, or had the power to know, the truth (Hely-Hutchinson).

a. If the 3rd party is put on notice, will be difficult to show reliance.

3. Where the 3rd party knows there is a limitation of the authority of the agent, it is almost impossible to show reliance (Li Yau Sam).

a. NOTE: recent authority to suggest a more liberal approach (Flexirent Capital)

i. State: It is necessary to assess the whole of the principal’s conduct in the particular circumstances

ii. In particular circumstances, a holding-out may exist which it would be inequitable to allow the principal to resile from that representation, notwithstanding a known limitation on the agent’s authority (per Whelan J @ [203]).

vi. Detriment

1. Usually easily made out

2. Entry into the contract in question would be enough to satisfy this element.

6. Statutory Indoor Management Rules (s 128 – 130)
a. Under s 128(1) & (2), a person who has “dealings” with a company, or with a 3rd party who has or purports to have acquired property from the company is able to make the assumptions listed in s 129.

b. Dealings is defined very broadly – not going to be too much that’s not caught.

i. Includes things like making a contract etc

ii. Has been suggested that “dealings” are not limited to contractual dealings (ACT v Min for T&C)

iii. Includes negotiations carried out prior to execution of a deed (Occidental Life)

iv. Although the word dealings is cast in the plural, it is not necessary to show multiple dealings as the court will construe it in the singular (Advance Bank v Fleetwood Star).

v. Also includes purported dealings, where the person representing the company had no actual authority (Story v Advance Bank)

1. i.e. the court will read the provision as saying “[purported] dealing(s)”

c. Company is defined in s 9 to include a company registered under the Corporations Act.

d. Effect of having dealings with company / 3rd party company property
i. The outsider is entitled to make the assumptions in s 129 (s 128(1)&(2))

ii. In any legal proceedings brought by the outsider, neither the company nor the “other person” is entitled to assert otherwise (Oris Funds Mgmt v Nab; s 128(1)&(2))

iii. Assumptions can be made even if officer or agent of the company acts fraudulently, or forges a document in connection with dealings (s 128(3))

1. The assumptions may be made even if an officer or agent of the company acts fraudulently, or forges a document, in connection with the dealings: s 128(3)

2. Negates aspect of CL that held that indoor mgmt rule did not apply where there is a forgery (ie forged signature or document containing impression of counterfeit seal (Story v Advance Bank)

iv. Assumptions can be made even though the information is available to the public from ASIC (s 130)

v. Assumptions do not assist company in respect of validity of transaction (Borg v Northern Rivers)

vi. Exception:

1. Outsider is disentitled from making the assumptions if at the time of the dealing they knew or suspected that assumption was incorrect (s 128(4))

a. 1st limb: knowledge that assumption is incorrect (actual knowledge – difficult to prove)

b. 2nd limb: suspicion that assumption is incorrect

i. meaning of suspicion: positive feeling of actual apprehension or mistrust amounting to a slight opinion but without sufficient evidence (Qld Bacon v Rees)

ii. test of suspicion: 2 possible interpretations:

1. objective: whether a reasonable person would have suspected something was amiss (EM CLRA)

2. subjective: disentitled only if circumstances surrounding the dealing result in the person actually suspecting assumption is incorrect (Soyfer, Oris Funds, Sunburst)

a. narrower than CL “put on inquiry” exception (Sunburst)

b. Mere failure to inquire as to authority of purported agent will not of itself be sufficient to activate s 128(4) (Errichetti Holdings v Western Plaza)

e. Assumptions Entitled to Make:
i. That the company’s constitution, if any, and replaceable rules have been complied with (s 129(1))

1. Reflects the CL indoor mgmt rule in relation to procedures set out in constitution or replaceable rules (eg allows outsider to assume that any approval of board of directors or members in general meeting required by company constitution has been obtained (Royal British v Turquand)

ii. That anyone who appears from information provided by the company that is available to the public from ASIC to be a director or secretary: (a) has been duly appointed; and (b) has the customary authority of persons in such positions in a similar company: s 129(2) CA
1. Outsider does not need to have accessed the ASIC database to rely upon this assumption (Re Madi)

2. Para (a):

a. Applies to non-existent as well as defective appointments

b. Reflects the principle of apparent or ostensible authority (Dawson v Westpac)

3. Para (b):

a. Reflects the CL agency principle of AIA (EM for Corps Bill)

b. Is limited to a single director and a company secretary: AIA of these officers is limited when it comes to binding company

iii. That anyone held out by the company to be an officer or agent of the company: (a) has been duly appointed and (b) has the customary authority of a person in such a position in a similar company: s 129(3) CA

1. General part of this assumption reflects the CL agency rule of apparent authority

2. It reflects the first 2 requirements of the rule in the words “is held out by the company”

3. What is not so clear is that there is no express reference to the 3rd requirement of IA, reliance. Therefore, there may be no need to prove reliance.

4. Para B: reflects the CL agency principle of AIA (EM for Corps Bill)

iv. That officers and agents of the company properly perform their duties (s 129(4))

1. Restates the CL rule from Richard Brady v Price that a company cannot avoid a K entered into on its behalf by officer who has breached fiduciary duty where outsider acts in good faith and without notice of breach of duty (Aequitas v AEFC)

v. That a document has been duly executed by the company if it appears to have been signed in accordance with section 127 (1): s 129 (5) ( i.e. 2 directors, director and secretary, one director in a one director company)
1. Assists the outsider in a K made directly with the company in overcoming a defect in normal authority, not substantive authority

2. Other statutory assumptions can be made to support s 129(5) assumption eg 129(2) if document appears to be signed by X as director and X is named as director in ASIC database, there can be assumption that signatory is director

3. Assessed objectively and may be established by placement of signatures above words director and secretary (Soyfer v Earlmaze)

vi. That a document has been duly executed by the company if:

1. The company’s common seal appears to have been fixed to the document in accordance with s 127(2): and

2. The fixing of the common seal appears to have been witnessed in accordance with the subsection: S 129(6) (ie application of company seal in presence of 2 directors, director and secretary, or one director/secretary in a one director company).

7. Effect on scenario
a. How does this help the plaintiff? What can they do now? Wrap it up.







Page 1 of 1

