LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 10 – Liquidation

1.
Issue

Is the application for winding up of [company] valid? ( GO TO 2
Is the appointment of [liquidator] as liquidator valid? ( GO TO 7
Has [liquidator] breached any duties? ( GO TO 8
2.
What is liquidation

Liquidation is the process where:

· The company’s assets are collected

· The company’s property is sold

· The debts owed to creditors is repaid along with the costs of procedure

· Any surplus is distributed among company’s members

Following this process [company] is usually deregistered.

3.
Types of liquidation

The winding up can either be compulsory or voluntary.

IF compulsory

Here, the winding up is [compulsory/by the courts] because of insolvency under Part 5.4 CA, or other grounds under Part 5.4A CA.  GO TO 4 ( Compulsory Liquidation.

IF Voluntary

Here, the winding up is done voluntarily by members, or the creditors.  GO TO 5 ( Voluntary Liquidation.

4.
Compulsory Liquidation 

· Section 459A: On an application under section 459P, the Court may order that an insolvent company be wound up in insolvency.

· Uses the word “may” – confers discretionary power, even if the company is insolvent

· They don’t usually not order the winding up, but they say they have a discretion. Say there are a large number of creditors that don’t want the company winding up, or if there is some problem with the applicant, then the court might exercise its discretion.

· There are some other sections that allow for winding up other than s 459A, see s 464/467.

(i)
Standing

Only certain people can apply to the courts for [company] to be wound up in insolvency: s459P CA.

IF company applying

Here, [company] is applying for [company] to be wound up.  They will have standing to apply: s249P(1)(a) CA.  
IF creditor applying

Here, [creditor] is applying for [company] to be wound up.  They will have standing to apply: s249P(1)(b) CA.  
IF liquidator applying

Here, [liquidator] is applying for [company] to be wound up.  They will have standing to apply: s249P(1)(e) CA.

IF prescribed agent applying

Here, [person] who is a prescribed agent is applying for [company] to be wound up.  They will have standing to apply: s249P(1)(g) CA.

IF contingent or prospective creditor

Here, [creditor] is a contingent or prospective creditor.  [Creditor] will have standing to apply for [company] to be wound up, only with the leave of the court: s249P(2)(a) CA.
IF contributory applying

Here, [person] is a contributory, which is someone who is liable as a member or past member to contribute to the property of [company] if it is wound up: s9 def’n.  [Contributory] will have standing, only with the leave of the court: s249P(2)(b) CA

· if you have unpaid calls on a share, then the liquidator may call upon that person to contribute. So the phrase used here is a contributory

· essentially means a member of the company (a shareholder)
IF director applying

Here, [director] is applying for [company] to be wound up. [Director] will have standing (s 249P(1)(d)), only with the leave of the court: s249P(2)(c) CA
IF ASIC applying

Here, [ASIC] is applying for [company] to be wound up. [ASIC] will have standing (s 249P(1)(f)), only with the leave of the court: s249P(2)(d) CA
· NOTE: Requirement of obtaining leave is procedural not substantive.

· Emanuele v Australian Securities Commission (1997) 23 ACSR 664:

· Facts:

· The (then) ASC did not obtain leave before applying for a winding up order.

· The Fed Court made the order to wind up the company.

· Held:

· Requirement of seeking leave is procedural in nature

· Therefore can be treated flexibly by the Court

· ASC permitted to obtain leave to apply for a winding up order after the winding up order had been granted.

(ii)
Grounds

There are two grounds on which compulsory liquidation may begin:

· Insolvency: s95A(2) CA.
· On other ground: Part 5.4A.
Insolvency

Whether [company] was insolvent will depend on if they were solvent: s95A(2) CA.  A person is solvent if and only if they are able to pay all their debts when they become due and payable: s95A(1) CA.  

The test of insolvency is an objective test.  The court will use the commercial test of insolvency, as distinct from the balance sheet test: Sandell v Porter.  This test relates to the overall liquidity of the company, and consideration is given to the whole financial position, not just the temporary lack of liquidity.  

· ‘Cash-flow’ test rather than ‘balance sheet’ test of insolvency: Duncan v Commissioner of Taxation; Re Trader Systems International Pty Ltd (in liq) (2006) 58 ACSR 555.

· just because company’s assets > liabilities does not mean it is solvent. 

· just because company’s liabilities > assets does not mean it is insolvent.

· Assets and liabilities are useful indicators, but the ability of a company to pay its debts as they fall due is crucial.

· “It comes down to a question of fact, in which the key concept is ability to pay the company’s debts as and when they become due and payable”: Lewis (as liq of Doran Constructions Pty Ltd (in liq)) v Doran (2005) 54 ACSR 410, [109]. 

· Temporary lack of liquidity does not necessarily mean the company is unable to pay its debts: Sandell v Porter (1966) 115 CLR 666, 670-671.

· Whether a company is insolvent or not is a question of fact to be ascertained from a consideration of the company’s financial position taken as a whole: Sandell v Porter.

· have regard to commercial realities -  what resources are available to the company to meet its liabilities as they fall due;

· whether resources other than cash are realisable by sale or borrowing upon security;

· whether such realisations are achievable.

· Can take into account funds which can be gained from borrowings secured on assets of third parties, or even unsecured borrowings: Lewis (as liquidator of Doran Constructions Pty Ltd (in liq) v Doran at [109]. 

Indicia of the test include:

· Appropriate calculation to determine if solvent is to weight up company debts against its good debts and case resources readily available assets: Sandell v Porter
· Companies financial position must be examined in its entirety and not viewed as a temporary issue of liquidity: Sandell v Porter
· Readily realisable assets including mortgaging or selling property, but not terminating companies business: Re Timbatec Pty Ltd.  

IF assets fundamental to the operations of the business

Here, [company] intends to sell assets that are not readily realisable as they are fundamental to the operations of the business.  Therefore on the balance of probabilities, it is likely that the court would find [company] insolvent at the relevant time.

IF Assets not fundamental

Here, [company] intends to sell assets which are not fundamental to the operations of the business and would probably be considered as realisable.  

IF company has unsecured credit it can use to pay

Here, [company] has a resource in credit.  [Plaintiff] would argue that this does not constitute a realisable asset, however, in Lewis v Doran the court held that it did not matter that as a commercial reality the company had a resource such as an unsecured borrowing or voluntary extension of credit by another party, as long as the court was satisfied that the resource allowed it to pay its debts as they become payable. 

(iii)
Presumption of insolvency

The court will presume that [company] is insolvent if, during or after the 3 months ending on the day when the application was made, the company meets any of the requirements listed in ss459C(2)(a)-(f) CA.

IF company failed to comply with statutory demands

Here, [company] may or may not have failed to comply with statutory demands.  If they are found to have failed to comply the court will presume [company] is insolvent: s459C(2)(a) CA.

· Straightforward, cheap way of creating the presumption of insolvency. Puts the onus on the company to pay the debt.

· During or after the 3 months = if you have that event, then the creditor has 3 months to apply to have the company wound up using that presumption. If they wait any longer than that, they have to prove the insolvency as normal.
GO TO (iv) ( Statutory Demand Procedure

IF execution on a judgment by a court, in favour of a creditor, returned wholly or partly unsatisfied

Here, there has been an execution on a judgment by a court, in favour of a creditor, which has returned wholly or partly unsatisfied.  The court will presume [company] is insolvent: s459C(2)(b) CA.
IF Receiver/manager appointed relating to a floating charge on property
Here, a receiver/manager has been appointed relating to a floating charge on property.  The court will presume [company] is insolvent: s459C(2)(c) CA.
IF an order for enforcing a floating charge 

Here, an order for enforcing a floating charge has been issued.  The court will presume [company] is insolvent: s459C(2)(d) CA.
IF a person possessing, or assuming control over charged property to enforce the charge 

Here a person is possessing, or assuming control over charged property to enforce the charge.  The court will presume [company] is insolvent: s459C(2)(e) CA.
IF a person appointed to possess or control charged property 

Here a person has been appointed to possess or control charged property.  The court will presume [company] is insolvent: s459C(2)(f) CA.
(iv)
Statutory demand procedures

A person may serve on a company a demand relating to a debt or debts that [company] owes to the person, that is due and payable and whose amount is at least $2000 (s9 defn): s459E(1) CA.  

· If amount of debt is less than $2000, advise creditor to find other creditors and buy their debts to bring the debt up to $2000.

IF demand covers more than one debt

Here, the demand relates to more than one debt, however this will not prevent the demand being valid: s459E CA.  

The requirements for the demand are set out in s259E(2) CA.  The demand must:

(a) If it relates to a single debt - specify the debt and its amount; and

(b) If it relates to 2 or more debts the total amount; and

(c) Require payment within 21 days of the service of the demand; and

(d) Be in writing; and

(e) Be in the prescribed form (Form 509H); and

(f) Be signed by or on behalf of the creditor.

a. If it is not a court judgement debt, then it must be accompanied by an affidavit (s 459E(3)).
(v)
Serving the Demand

The manner in which the demand is served is set out in s109X CA.  

IF document left at or posted to company’s registered office

Here, the document has been left at or posted to company’s registered office.  This is sufficient to serve the document: s109X(a) CA.  A failure to receive the document does not invalidate the serving of the demand, as it is taken to have been received when it is sent: AIA.  
IF document personally delivered to a director of the company who resides in Australia or external territory

Here, the document has been personally delivered to a director of the company who resides in Australia or external territory.  This is sufficient to serve the document: s109X(b) CA.

IF a liquidator is appointed – leaving it at or posting it to the address of the liquidators office

Here, a liquidator has been appointed, and the document was left at, or posted to the address of the liquidators office according to the ASIC register.  This is sufficient to serve the document: s109X(c) CA.  A failure to receive the document does not invalidate the serving of the demand, as it is taken to have been received when it is sent: AIA
IF administrator appoint – leaving it at or posting it to the address of the administrators address

Here, an administrator has been appointed and the document was left at, or posted to the address of the liquidators office according to the ASIC register.  This is sufficient to serve the document: s109X(d) CA.  A failure to receive the document does not invalidate the serving of the demand, as it is taken to have been received when it is sent: AIA
NOTE: Section 109X list is not exclusive or mandatory and should not be construed to exclude any means of service which is proved to have brought a document to the actual attention of a company: Emhill v Bonsoc.  

· Emhill Pty Ltd v Bonsoc Pty Ltd (2004) 50 ACSR 305, affirmed on appeal Emhill Pty Ltd v Bonsoc Pty Ltd (2005) 55 ACSR 379; 
· Original statutory demand handed to a director of Emhill Pty Ltd.

· Held: though s109X(1)(b) uses the word “copy”, there was good service of the statutory demand.

· Carlino Enterprises Pty Ltd v Donnybrook Holdings Pty Ltd [2000] WASC 247.
· Statutory demand not served on the company’s registered office but served at an address which was formerly the company’s registered office. 

· Statutory demand forwarded onto the company and came to the company’s attention.

· Held: the demand came to the actual notice of the company, so there has been service of the demand.

· “In my opinion, s109X of the Act is facultative and not exclusive or mandatory and the section should not be construed so as to exclude any means of service which is proved to have brought a document to the actual attention of a company”: Emhill v Bonsoc (2004) 50 ACSR 305, [27].

· Question = “has been personal service, that is has the document come to the notice of the respondent”: Howship at p545.

· “If a demand comes to the attention of a party, whether by service on the registered office or otherwise, there has been service of the document”: Carlino Enterprises at [3].

(vi)
Effect of Non-Compliance
If at the end of the period the demand is in effect and it has not been complied with the company is deemed to have not complied with the demand: s459F(1) CA.  The court can not extend the time after the time for compliance has ended (cannot use s 70 or s 1322): Aussie Vic Plant Hire Pty Ltd v Esanda Finance.  

[Company] will generally have 21 days to comply after the demand is served: s459F(2)(b) CA.  However, if the demand is challenged under s459G CA, the period is as the court orders or 7 days after the application under s459G is finally determined: s459F(2)(a) CA.  
(v)
Grounds for setting statutory demand aside

The company may apply to the court for an order setting side the demand (s 459G(1)). This must be done within 21 days after the demand is served (s 459H(2)).  The court cannot extend this time limit – it must be strictly observed (David Grant v Westpac). 

There are two grounds on which they may apply to have it set aside: under s 459H and s 459J.

1.
s459H(1) CA – genuine dispute or offsetting claim
Under s459H(1) [company] would need to demonstrate that there was a genuine dispute regarding the debt or alternatively there was an offsetting claim.

Genuine Dispute
· Can be a genuine dispute concerning the existence of the debt, or its amount (s 459H(1)(a))

· Need to show a “bona fide dispute” (Spencer Constructions Pty Ltd v G & M Aldridge Pty Ltd)

· Do not need to establish case and fail to show  genuine  dispute if claim so devoid of substance that no further investigation is warranted: (Roadships Logistics Ltd v Tree)
· No genuine  dispute  if appealing a taxation assessment  though: (DC of T v Broadbeach Properties Pty Ltd)
Offsetting Claim
· Means a genuine claim the company has against the respondent (person who served the notice) by way of counterclaim, set-off or cross-demand (even if it does not arise out of the same transaction or circumstances as a debt to which the demand relates).

2.
s 459J - Defect in the Demand

Under s459J the court has the power to set aside the demand if it contains a ‘defect’ which would lead to substantial injustice or for some other reason.

In relation to a statutory demand, defect is defined in s 9 to mean:

(a) An irregularity

(b) A misstatement of an amount or total

(c) A misdescription of a debt or other matter; and

(d) A misdescription of a person or entity

However, the notion of defect is not to be confined to these irregularities, and no defect can be classed as minor: Topfelt Pty Ltd v State Banks of NSW Ltd.  

· definition in s9 is an inclusive definition.

· “The notion of a ‘defect’ is not to be confined to a misstatement of an amount of a debt to a small or minor misstatement or to an immaterial or minor misdescription of a debt or a person or entity. Misdescriptions of debts, persons, entities or amounts all fall within the statutory definition of “defect”, whether large or small”: at p392.
[LIST ALL DEFECTS ON FACTS]

Section 459J(2): Except as provided in s459J(1), the Court must not set aside a statutory demand merely because of a defect. A defect in the demand can only be set aside if substantial injustice will be caused by the defect if the demand is not set aside: Spencer Constructions Pty Ltd v G & M Aldridge Pty Ltd.  

· Showing defect = easy

· showing substantial injustice = more difficult = mutually exclusive paragraphs.

IF omission of the company’s registered address or service at an address no longer the company’s registered office

Here, demand did not have the company’s registered address or service at an address no longer the company’s registered office.  It was held that this did not provide grounds for setting it aside: Holmark Construction.

· Spencer Constructions Pty Ltd v G & M Aldridge Pty Ltd (1997) 24 ACSR 353 

· failure to specify the correct registered office of the company = a defect in the demand

· Held: as no injustice was caused by the defect, the court could not set aside the demand. 

IF make error with company’s name
If it is a trivial error then the court can disregard it (B&M Quality Constructions v W&J Brady). However, if misdescribe the name and ACN then this may not be trivial (B&M Quality Constructions v W&J Brady).
IF a failure to specify in the demand the day of the month on which the affidavit was signed

Here there was a failure to specify in the demand the day of the month on which the affidavit was signed.  It was held that this did not provide grounds to set it aside: Hornet Aviation Pty Ltd v Ansett Australia Ltd.
IF the omission of the creditor’s ACN

Here, the notice omitted the creditors ACN.  It was held that this did not provide grounds to set it aside: Scandon Pty Ltd v Powermate.
IF a failure to specify the amount of each debt where a demand claimed payment of a number of debts

Here, there was a failure to specify the amount of each debt where a demand claimed payment of a number of debts.  It was held that this did not provide grounds to set it aside: Jarpab Pty Ltd v Mark Winter.
IF a statement of a debt in US dollars

Here, the statement of the debt was in US dollars, and while a defect in the demand, it did not cause substantial injustice: Vehicle Wash Systems.

IF during the 21 day period the underlying debt was not due and payable

Here, the underlying debt was not due and payable during the 21 day notice time.  It was held that this did not provide grounds to set it aside: Olympic Holdings v Interwest.

Therefore, on balance, the demand [would/would not] be defective.

Can also be set aside for “some other reason” (s 459J(1)(b)).

· ‘other reason’ required by s459J(1)(b) must be a reason other than a defect in the demand 

· “If there is any other defect, including a defect in relation to the demand rather than the demand itself, then the demand may only be set aside if the court is satisfied that there is some reason why the demand should be set aside” Spencer v G&M Aldridge at p358.

· Examples:

· abuse of process;

· service problems
· Effect of setting aside statutory demand

· Section 459K: A statutory demand has no effect while there is in force under section 459H or 459J an order setting aside the demand.

· Therefore no presumption of insolvency and creditor needs to prove insolvency on their own feet.

(vi)
Compulsory winding up for other reasons

Alternatively [company] may be compulsory wound up if the criteria in Part 5.4A CA are met.  The reasons include:

The Court may order the winding up of a company if: 

(a) the company has by special resolution resolved that it be wound up by the Court; or 

(b) the company does not commence business within one year from its incorporation or suspends its business for a whole year; or 

(c) the company has no members; or 

(d) directors have acted in affairs of the company in their own interests rather than in the interests of the members as a whole, or in any other manner whatsoever that appears to be unfair or unjust to other members; or 

(e) affairs of the company are being conducted in a manner that is oppressive or unfairly prejudicial to, or unfairly discriminatory against, a member or members or in a manner that is contrary to the interests of the members as a whole; or 

(f) an act or omission, or a proposed act or omission, by or on behalf of the company, or a resolution, or a proposed resolution, of a class of members of the company, was or would be oppressive or unfairly prejudicial to, or unfairly discriminatory against, a member or members or was or would be contrary to the interests of the members as a whole; or 

(g) ASIC has stated in a report prepared under Division 1 of Part 3 of the ASIC Act that, in its opinion: 

(h) the company cannot pay its debts and should be wound up; or 

(i) it is in the interests of the public, of the members, or of the creditors, that the company should be wound up; 

(j) if the application was made by APRA--the Court is of opinion that it is in the interests of the public, of the members or of the creditors that the company should be wound up; or 

(k) the Court is of opinion that it is just and equitable that the company be wound up. 

A company must lodge a copy of a special resolution referred to in paragraph (1)(a) with ASIC within 14 days after the resolution is passed. 

OVERALL: Obtaining a Winding Up Order

· If insolvency is shown or can be presumed – applicant generally entitled to a winding up order.

· But Court retains a discretion: s459A – Court may order that an insolvent company be wound up in insolvency.

· Note effect of s459S: 

· company restricted, without leave of the Court, from opposing an application to wind up in insolvency that is based on its failure to comply with a statutory demand.

· Purpose of s459S – for the debtor company to dispute the statutory demand [ie s459H or s459J] during the time for contesting the demand [ie 21 days: s459G(2)] so that winding up applications can proceed smoothly.

Under s 459Q, an application for winding up for failure to comply with a statutory demand:

· Must set out particulars of service on the demand and of the failure to comply (s 459Q(a)); and

· Must have attached

· A copy of the demand (s 459Q(b)(i)); and

· If the demand has been varied under s 459H – a copy of that order; and

· Unless the debt is a judgment debt, must be accompanied by an affidavit that:

· Verifies the amount of the debts (s 459Q(c)(i)); and

· Complies with the rules.

An application for winding up in insolvency is to be determined within 6 months after the application was made (s 459R(1)).

5.
Voluntary winding up

There are two types of voluntary winding up: Part 5.5 CA:

· Members’ voluntary winding up – when company is solvent

· Creditors’ voluntary winding up – when company is insolvent

(i)
Members Voluntary Winding Up

Where solvent a company can be voluntarily wound up by special resolution of the company: s491(1) CA.  A special resolution is a resolution passed by at least 75% of the votes cast by members entitled to vote on the resolution: s9 CA.  
Declaration of solvency: majority of directors may make a written declaration to the effect that they have made an inquiry into the affairs of the company, and formed an opinion that the company will be able to pay its debts in full within 12 months after the winding up: s494(1)

If the company is wound up by a special resolution a liquidator must be appointed: s495(1) CA.  Where liquidator thinks the company is insolvent, then: s496(1)

(a) Apply for the company to be wound up in insolvency, having standing under s459P; or

(b) Appoint an administrator under s436B; or

(c) Convene a meeting of creditors under s496 – to make it a creditors’ voluntary winding up

(ii)
Creditor’s Voluntary Winding Up

It may commence from 3 sources.

IF Director Commences

The creditor’s voluntary winding up may commence if the directors cannot make a declaration of solvency: s497 CA.

IF stems from Voluntary Administration

Here, creditor’s voluntary winding up stems from voluntary administration, and will happen when: 

(a) Creditors resolve to wind up company as allowed in s439C(c), under meeting called in s439A of company’s creditor: s446A(1)(a); 

(b) Company under administration does not execute a deed of company arrangement in contravention of s444B(2) (ie directors of coy fail to execute deed that was approved by creditors): s446A(1)(b);
(c) Company’s creditors pass a resolution terminating a deed of company arrangement in a s445F meeting (convened b administrator under deed of company arrangement), and stating that they want the company to be wound up: s446A(1)(c). 

IF stems from members voluntary winding up

Here, the winding up stems from members voluntary winding up and will occur where liquidator thinks company is insolvent, and a meeting of creditors is convened: s496(1)(c)
· Commencement of Winding Up (Under Part 5.6, Division 1A)

· Winding up ordered by the Court (ie compulsory liquidation): 

· winding up commences when the winding up order was made: s 513A.

· if voluntary administration has already commenced, winding up deemed to have commenced on the day on which the administration began: s 513C.

· Voluntary winding up: 

· winding up commences on the day on which the special resolution for winding up of the company is passed: s 513B.

· if voluntary administration has already commenced, winding up deemed to have commenced on the day on which the administration began: s 513C.

6.
Effects of winding up

(i)
On the company

Although a company continues to exist as a legal entity, after winding up commences, a company effectively ceases to carry on business except for the purposes of winding up. s493CA.
The company loses beneficial ownership of its property: s474(1) CA.

(ii)
On the directors

In compulsory winding up directors lose their powers to manage the company’s affairs when winding up commences: s471A CA.
In voluntary winding up that on the appointment of a liquidator all the powers of directors cease except so far as the liquidator or the general meeting with the consent of the liquidator, approves of the continuance of those powers:  s495(2) CA.

In voluntary winding up on the appointment of a liquidator, the powers of the directors cease, except so far as the creditors, approve the continuance of any powers:   s499(4) CA.

(iii)
On employment contracts

Effect depends on the nature and terms of the contract, and how the liquidator chooses to treat the contract.

If there are employment contracts, they will be terminated - although in voluntary winding up there is authority to the contrary:. 

(iv)
On members

Members are usually deprived of their power to control the operation of the company’s business so far as it exists.

Members lose their rights to transfer shares and vary their rights:  s468(1) CA.

Any transfer of shares, and any alteration of members’ rights made without the sanction of the liquidator are void unless authorised:  s493(2) CA.

(v)
On proceedings

Proceedings are stayed in a compulsory winding up:  s471B CA.

Proceedings are stayed in a voluntary winding up:  s500(1),(2) CA.

(vi)
Employees

Compulsory winding up results in immediate termination of company employees: Re General Rolling Stock
Authorities seem to suggest that voluntary winding up does not necessarily automatically terminate employees: Re Matthew Bros Ltd
7.
Appointment of Liquidators

(i)
Who appoints liquidators?

IF Compulsory winding up

Here there is a compulsory winding up.  The liquidator is appointed by the court when the court makes the order for winding up [company]: s472(1) CA. 
IF Member Voluntary winding up

Here there is a member voluntary winding up.  The liquidator is appointed by [company] in general meeting: s495 CA.
IF Creditors voluntary winding up established under s496(1)(c) CA.

Here there is a creditors voluntary winding up established under s496(1)(c) CA.  [Company’s] creditors may appoint some person to be liquidator: s496(5) CA, or a person appointed by [company] can remain as liquidator: s496(8) CA.
IF Creditors voluntary winding up under s497 CA.

Here there is a creditors voluntary winding up under s497 CA.  Creditors may remove the liquidator appointed by the members and appoint another liquidator: s497(11) CA.  

IF Creditors voluntary winding up from voluntary administration: 446A(1) CA. 

Here there is a Creditors voluntary winding up from voluntary administration.  Administrator of company or of deed of company arrangement is taken to be nominated where the creditors have not nominated anyone: s446A(4) CA.  
(ii)
Who may be appointed as liquidator?

IF compulsory winding up
Here, there is a compulsory winding up and the liquidator must be registered with ASIC as an official liquidator: ss532(8), 1283 CA.
IF voluntary winding up

Here, there is a voluntary winding up, and the liquidator must be a registered liquidator: ss532(1), 1282(2) CA, however they do not need to be an official liquidator.

(iii)
 Disqualifications from acting as liquidator

IF liquidator owes more than $5000

Here, [liquidator] will be disqualified from being appointed liquidator because they, or a body corporate they are connected with owes more than $5000 to [company]: s532(2)(a) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  
IF liquidator are owed more than $5000

Here, [liquidator] will be disqualified from being appointed liquidator because they, or a body corporate they are connected with are owed more than $5000 by [company]: s532(2)(b) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.    

IF liquidator is a Director, Secretary, Senior Manager or Employee of the Company

Here, [liquidator] will be disqualified from being appointed liquidator because they are a [Director/Secretary/Senior Manager/Employee] of the company: s532(2)(c)(i) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

IF liquidator is a Director, Secretary, Senior Manager or Employee of a body corporate that is a mortgagee of property of the company

Here, [liquidator] will be disqualified from being appointed liquidator because they are a [Director/Secretary/Senior Manager/Employee] of a body corporate that is a mortgagee of property of [company]: s532(2)(c)(ii) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

IF liquidator is an auditor of the company

Here, [liquidator] will be disqualified from being appointed liquidator because they are the auditor of [company]: s532(2)(c)(iii) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

IF liquidator is a partner or employee of an auditor of the company

Here, [liquidator] will be disqualified from being appointed liquidator because they are a [partner/employee] of an auditor of [company]: s532(2)(c)(iv) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

IF liquidator is a partner, employer, or employee of an officer of the company

Here, [liquidator] will be disqualified from being appointed liquidator because they are a [partner/employer/employee] of an officer of [company]: s532(2)(c)(v) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

IF liquidator is a partner or employee of an employee of an officer of the company

Here, [liquidator] will be disqualified from being appointed liquidator because they are a [partner/employee] of an employee of an officer of [company]: s532(2)(c)(vi) CA.  However, they may be still appointed, with the leave of the court: s532(2) CA.  

8.
Powers of Liquidator

Liquidators appointed under voluntary liquidations are authorised to exercise any powers CA confers on a liquidator appointed by a court: s506(1)(b) CA. Powers when appointed by court in s 477(1) & (2).
(i)
General powers

· Liquidator may carry on business of company so far as is necessary for beneficial disposal or winding up of that business: s477(1)(a) CA.
· Pay any class of creditors in full (subject to s566):  s477(1)(b) CA.

· Make any compromise or arrangement with creditors: s477(1)(c)CA.

· Compromise any calls, debts, liabilities etc which subsist b/w the coy and any debtor, contributory etc:  s477(1)(d) CA.

(ii)
Particular powers - s477(2) – list of things liquidator can do

(a) Bring/defend any legal proceedings on behalf of company: s477(2)(a) CA.

(b) Sell or dispose of any property, part or all of it: s477(2)(c) CA.

(c) Can exercise Court’s powers in relation to calls on contributories under s483(3): s477(2)(ca) CA.

(d) Execute documents using coy name and seal: s477(2)(d) CA.

(e) Obtain credit on behalf of the coy: s477(2)(g) CA.

(f) Appoint an agent to act on liquidator’s behalf: s477(2)(k) CA.

(g) Do things necessary to wind up affairs of company and distribute the property: s477(2)(m) CA.

Liquidator uses own discretion in the management of affairs and property of company: s479(4) CA  CA.

Although the exercise of the discretion and powers in s477 is controlled by the court, and ASIC or creditor/contributory can apply to the court: s477(6) CA.

9.
General Duties of Liquidator

(i)
General Law

· Regarded as agent of company

· Liquidator a fiduciary of the company

· Similar to fiduciary duties as imposed on directors

· Act impartially

· Act honestly

· Not to delegate conduct of the administration

· Exercise due care and skill

(ii)
Corporations Act:  

Liquidator is an officer of the company: s9 

· Therefore, a liquidator owes all the duties a director would – see CA Ch 2D.1

· Liquidator’s duties are more stringent however than a director, as they are both a officer of the court and the company

· Liquidator must strictly administer the company in accordance with the rules set out in the Act: Commissioner for Corporate Affairs v Harvey. This includes:

· Preserve assets

· Proper attention to administration

· Acting with due despatch

· Ensure adequate knowledge & understanding of company affairs

· Must inform court & take directions if in difficulties

· “If there is a difficulty at any stage of the administration then it is the clear duty of the liquidator to inform the Court and take directions” at p691.
· Compulsory winding up: 

· liquidator may apply to the Court for directions in relation to any particular matter arising under the winding up [s479(3)].

· Voluntary winding up: 

· similar right to seek directions from the Court [s511].

· Generally Court will not interfere with liquidator’s exercise of power unless liquidator acted unreasonably and absurdly, see:

· Court “will not interfere with bona fide exercise of discretions which are not beyond the acts or omissions of a reasonable man”: Commissioner for Corporate Affairs v Harvey [1980] VR 669, 696. 

· Court will not interfere unless what liquidator is doing is so utterly unreasonable and absurd that no reasonable man would so act: Re Mineral Securities Australia Ltd (in liq) [1973] 2 NSWLR 207, 230.

· S479(2) - court appointed liquidator can convene general meetings of the creditors or contributories to ascertain their wishes see also s 506 in Voluntary liquidation. 

10.
Specific Duties of Liquidator

A liquidator may have specific duties including:

i. Collecting the company’s assets

ii. Preserving the company’s assets

iii. Selling the assets

iv. Distributing proceeds of the sale

v. Proper administration

vi. Acquaintance with company’s affairs

vii. Effecting deregistration

(i)
Collecting the company’s assets

Liquidator takes into personal custody or control all property company is, or appears to be, entitled to: s474(1)
General duty to cause company’s property to be collected and applied in discharge of company’s liabilities: s478(1)
Must make list of contributories if thinks there are contributories who are liable to contribute to company’s assets: s478(1A)
Included property owned at time of winding up and property that may be “clawed back” when disposed of in “antecedent transactions”

Antecedent transactions

Antecedent transactions: transactions done before the commencement of the winding up that can be voidable and property returned.  Examples in Corporations Act  include:

Unfair preferences: s588FA CA

· Where creditors are going to get paid more than if they had waited for liquidation
Uncommercial transactions: s588FB CA.

· Where company gives money to friends or related entities 

‘Transaction’ – s9 (includes making a payment, disposition of property, etc).

To void an antecedent transaction, the liquidator must prove:

(a) The transaction fits within the CA definition

(b) The company is insolvent at the time of entering into the transaction or become insolvent because of the transaction: s588FC
(c) The insolvent transaction was entered into during a defined period before the winding up began: s588FE.

It is a defence is the transaction is done with good faith, or it is not an unfair loan: s588FG(2) CA.
(ii)
Preserving the company’s assets

Liquidator only has duty to preserve company’s assets until they are realised.  Can carry on business of company – s477(1)(a)
· But business can only be carried on for the purpose of a beneficial winding up, not with a view to its continuance: Re Wreck Recovery & Salvage Co (1880) 15 Ch D 353.

· Creditors who supply essential services - s600F: suppliers of essential services cannot refuse services to a company that is being wound up because of a debt owing to the supplier by the company + cannot make further supply conditional on payment of an outstanding debt.

· Essential services – electricity, gas, water, telecommunications

(iii)
Selling the assets

Purpose of a liquidation - to distribute proceeds of sale of the company’s assets to creditors.  Liquidator has the power to:

(a) To sell all or part of company’s property: s477(2)(c) CA;

(b) Do all and execute in the name and on behalf of company all deeds, receipts and other documents, and for that purpose use the corporate seal: s477(2)(d) CA
(iv)
Distributing proceeds of the sale

Duty of liquidator to pay the company’s debts - Creditors paid first, then any surplus is distributed to the members   

Proof of debts: 

Unsecured creditors: 

· Must prove the debt in order to have any entitlements;

· Debts that are admissible to proof – are those which occurred before the relevant date: s553(1) 

· Relevant date: when the winding up began: s9 

· Where debts occur after the relevant date, they can be provable against the company where: 

· Company is under a deed of company arrangement: s553(1A)(a); and 

· The company was under deed immediately before it was wound up: s553(1A)(b)

· The ‘relevant date’ here is when the deed terminates: s553(1B) 

· Liquidator decided whether to accept or reject proof of debt

· Where debt proof accepted – creditor can be paid 

· Where proof of debt rejected, creditor may appeal liquidator’s decision under s1321 

Secured creditors: Creditor can:

· Retain security; 

· Must estimate the value 

· Give it up and prove the value of debt in the winding up:

· When creditor surrenders the security to the liquidator for the benefit of creditors generally, the creditor may prove for the whole of the amount of the secured debt: s554E(3) 

· Retain security and prove difference between debt and value of security: s554E(5)

· For last 2, the creditor ranks with unsecured creditors 

· Creditor’s proof of debt must be in writing: s554E(2)

Repayment of debts: 

· In accordance with pari passu rule under s501 and 555

· That all claims rank equally, if insufficient assets to pay all of them, creditors to be paid proportionately – except for some priority creditors: s555 

· Similar for voluntary winding up – must satisfy the liabilities equally, and then distributed among members in accordance with rights under constitution: s501.

· Subject to priority creditors: s 556. These are (in the order they are to be paid)

· First: expenses incurred by the ‘relevant authority’: s556(1)(a)

· Relevant authority: includes liquidator & before liquidation by administrator: s556(2)

· applicant for winding up order – in respect of costs of winding up application: s556(1)(b)

· auditors (if appointed)

· Administrator’s right to indemnification for debts, claimable under s443D(a): s556(1)(c)

· members of committees of inspection: s556(1)(df)

· employees in respect of wages, superannuation, compensation & retrenchment: s556(1)(e); 

· Injury compensation for liability that arose before relevant date: s556(1)(f); 

· Employees retrenchment payments: s556(1)(h) 

Secured creditors - s 471C - secured creditors can realise their assets over unsecured creditors

Unregistered registrable charges - void as against liquidator unless registered within 45 day period – see 8. Loan Capital

Taxation - section 588FGA, Browne v Deputy Commissioner of Taxation 

Cmr of Taxation doesn’t have priority, creditor like everyone else

If company pays tax & then called back as antecedent transaction Cmr can go after directors individually

Surplus 

· Compulsory winding up: can only distribute surplus to members when having obtained special leave of the court: s488(2) 

· If constitution silent, distribute surplus in proportion to shareholding

· Voluntary winding up: should be distributed after liabilities paid, in line with s501 

· No requirement to get special leave


(v)
Proper administration

Liquidator has a duty to maintain a proper record of winding up: 

· Books – for meetings etc – and agent may inspect them: s531

· Books of company – evidence of everything maintained in those books: s542 
(vi)
Acquaintance with company’s affairs
Liquidator has a duty to become acquainted with company’s affairs can be done through powers of liquidator:

· Liquidator has power to inspect books: s477(3); 

· Directors and secretary must submit report as to affairs of company: s475(1); 

· Officers of company must deliver books to officer’s possession: s530A(1)
· Liquidator has rights to company’s books: s530B; 

· Liquidator can apply for warrant to search and seize company’s books: s530C. 

Duty to report any breaches of law (past or present officers or employees committing offences, breaches of duty, trust etc) as soon as practicable to ASIC: s533(1)(a),(b)
Duty to report to ASIC if the coy may be unable to pay its unsecured creditors more than 50c in the dollar: s533(1)(c)
 (vii)
Effecting deregistration

Compulsory winding up: property realised and money distributed to creditors and members, liquidator may apply to be court to be released and for ASIC to deregister the company: s480 

Voluntary winding up: s509(1)
· Liquidator to make up an account showing how the winding up was conducted, 

· Convene a general meeting of members + present accounts 

Or if creditors voluntary winding up – creditors and members

· Lodge a return of the holding of the meeting within 7 days: s509(3)

· ASIC deregisters company at end of 3 month period after return lodged: s509(5) 

Effect of deregistration: company ceases to exist. All property vests in ASIC which has powers of owner: s601AD.
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