LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 8B – Principles of Loan Capital and Receivership
1.
Issue

What is the position of [company], [controller/receiver] and [creditor] regarding the situation?

2.
Nature of Charge

A charge is any contract which by security for payment of a debt confers an interest in property, defeasible or destruction upon payment of such a debt, or appropriates such property for the discharge of the debt: Re Bond Worth.  

Under Corporations Act, charge means a charge created in any way and includes an agreement to give or execute a charge (or mortgage): s9 CA. 

· Companies may give security for borrowings they make: s124.

· Common to refer to all types of security given by companies as a “charge”.

· S9 defines a charge as “a charge created in any way and includes a mortgage and an agreement to give or execute a charge or mortgage, whether on demand or otherwise”
· So all mortgages are charges and equitable mortgages will come within the definition

· Doesn’t include assignment, retention of title etc – don’t come within meaning of charge, so aren’t treated as securities

· Fixed vs Floating charges

· Fixed: attaches to specific items of property such that the company cannot dispose of the property without the lender’s consent – usually over fixed assets eg machinery, land, buildings
· Floating: covers a class of property but does not attach to specific items within the class until some future event occurs
· But cannot deal with the property repugnant to the charge (Fire Nymph Products v Heating Centre)
· ‘A specific charge, I think, is one that without more fastens on ascertained and definite property or property capable of being ascertained and defined; a floating charge, on the other hand, is ambulatory and shifting in its nature, hovering over and so to speak floating with the property which it is intended to affect until some event occurs or some act is done which causes it to settle and fasten on the subject of the charge within its reach and grasp.’ Illingworth v Houldsworth [1904] AC 355 (per Lord Macnaghten at 358)
· Usually over current assets eg trading stock or book debts
· Fixed charges are preferred.

· English cases make clear that whether a charge is fixed or floating depends upon the nature of the charge not its description in the agreement: Agnew v Commissioner of Inland Revenue [2001] 2 AC 710; Re Spectrum Plus plc [2005] 2AC 680.
· Ie look to substance not form

· If the borrower can deal with the property in the ordinary course of business it is going to be a floating charge.
· Generally better security under a fixed charge as subject to fewer restrictions in Corps Act (s 433, s 561).

· Not all fixed charges need registration under Corps Act.

IF Fixed Charge

Here, [creditor] has a fixed charge over [property] which prevents [company] from disposing of the property without the consent of the lender.

IF Floating Charge

Here, [creditor] has a floating charge which covers a class of property: Evans v Rival. but does not attach to a specific item within the class until some future event occurs, called crystallisation: Manila Railway.  GO TO 3. 
3.
Has Floating charge crystallised?

Here, [creditor] has a floating charge, which will only become fixed after crystallisation.

· Crystallisation is the transformation of a floating charge into a fixed charge over assets within the class of assets the subject of the charge and that are owned by the company at the time of crystallisation. 

· Triggers for crystallisation

· company is wound up or ceases to carry on business

· company defaults and chargee appoints a receiver

· other grounds specifically stated in the charge eg:

· default in interest payments over a specified period

· value of charged assets falls under a minimum amount

· ceasing to deal with the charged assets in the ordinary course of business

· failure to pay all taxes and other charges on time

· really anything can be specified as a default – is up to the parties to decide on defaulting provisions

IF appointment of liquidator or receiver

Here, [liquidator/receiver] has been appointed as [liqudator/receiver].  The date of this appointment will be the trigger date for crystallisation to occur.  Here the date of appointment was [date], therefore the floating charge has been crystallised.  

IF company is wound up

Here, [company] is being wound up.  The floating charge will crystallise on this event.

IF cessation of business, at least where no longer a going concern

Here, [company] ceases to carry on business as a going concern.  Therefore the floating charge will crystallise.  

IF event of default as per instrument of charge

Here, crystallisation will occur when [event in instrument of charge] occurs.  The event of [default in interest payments over a specified period/value of charged assets falls under a minimum amount/ceasing to deal with charged assets in ordinary course of business] will crystallise the floating charge into a fixed charge.  

IF automatic crystallisation

Here, automatic crystallisation may occur where a particular event crystallises the charge, rather than a personal act.  [Company] may not be aware that crystallisation has occurred.  

4.
Has charge been registered?

The registration of the charge is significant as it informs people who deal with [company] that there is a creditor or chargee who has rights in respect of [company’s] property: s265 CA.  Further the register establishes the order of priority among registrable charges and validity of charges as against a liquidator or administrator.

· Note: the following position may change dramatically if the proposed Personal Property Securities Bill is enacted in the future.

· ASIC register – Australian Register of Company Charges (s265) -Purpose:

· allows a potential creditor to check if the company has already given security over assets which the creditor is proposing to take security over

· unsecured creditors can see who ranks ahead of them

· system of priority among registrable charges

· Company register (s271)
· That includes all charges that are registrable under the ASIC registration system

· So if you search the ASIC register you will only find those charges that HAD to be registered with ASIC.

Therefore need to consider whether [charge] is one that is registrable, and the priority the charge is given. 

(i)
Is charge registrable?

Some charges must be registered and include an exhaustive list in s262(1) CA.  

· (a)
floating charge on the whole or part of the property, business or undertaking of the company

· (b)
charge on uncalled share capital

· (c)
charge on a call on shares made but not paid

· (d)
charge on a personal chattel, including those that are unascertained or to be acquired in the future. (‘Personal chattel’ defined in s262(3))
· Personal Chattel = any article capable of complete transfer by delivery, but does not include:

· Document evidencing title to land

· Chattel interest in land

· Marketable security

· Document evidencing a thing in action

· Stock or produce from a farm that because of covenant, cannot be removed from land.
· (e)
charge on goodwill, patent, trademark, copyright or registered design

· (f)
charge on a book debt (‘Book debt’ defined in s262(4))
· Book debt = charge on a debt due or become due at some future time on account of or in connection with a profession, trade or business carried on by the company, whether or not it is actually entered in a book.
· (g)
charge on a marketable security (‘Marketable security’ defined in s9 eg debentures and shares)
· debentures, stocks, shares, bonds of Govt, any right or option in respect of shares in any body corporate or managed investment scheme.
· (h)
a lien or charge on a crop, wool or a stock mortgage

· (j)
charge on a negotiable instrument other than a marketable security

IF charge is a floating charge on the whole or a part of the property, business or undertaking of the company
Here, the charge is a floating charge on the whole or a part of the property, business or undertaking, and must be registered: s262(1)(a) CA.  
IF charge is a charge on uncalled share capital 

Here, the charge is a charge on uncalled share capital and must be registered: s262(1)(b) CA.  

IF charge is a charge on a call on shares made but not paid

Here, the charge is a charge on a call on shares made but not paid and must be registered: s262(1)(c) CA.  

IF charge is a charge on a personal chattel, including those that are unascertained or to be acquired in the future

Here, the charge is a charge on a personal chattel, including those that are unascertained or to be acquired in the future and must be registered: s262(1)(d) CA.  

IF charge is a charge on goodwill, patent, trade mark, copyright or registered design 

Here, the charge is a charge on goodwill, patent, trade mark, copyright or registered design and must be registered: s262(1)(e) CA.  

IF charge is a charge on a book debt
Here, the charge is a charge on a book debt and must be registered: s262(1)(f) CA.  

IF charge is a charge on a marketable security
Here, the charge is a charge on a marketable security (including debentures, stocks, shares, or bonds) and must be registered: s262(1)(g) CA.  

IF charge is a lien or charge on a crop, wool or a stock mortgage
Here, the charge is charge on a marketable security and must be registered: s262(1)(h) CA.  

IF charge is a charge on a negotiable instrument other than a marketable security
Here, the charge is a charge on a negotiable instrument other than a marketable security and must be registered: s262(1)(j) CA.  

(ii)
Is the charge excluded from registration

There are charges which are excluded from being registered.  

IF charge is a charge, or a lien over property, arising by operation of law 

Here, the charge is a charge, or a lien over property, arising by operation of law, and is excluded from being registered: s262(2)(a) CA.  
IF charge is a pledge of a personal chattel or of a marketable security 

Here, the charge is a pledge of a personal chattel or of a marketable security and is excluded from being registered: s262(2)(b) CA.

IF charge is a charge created in relation to a negotiable instrument 

Here, the charge is a charge created in relation to a negotiable instrument and is excluded from being registered: s262(2)(c) CA.

IF charge is a transfer of goods in the ordinary course of the practice of any profession or the carrying on of any trade or business 

Here, the charge is a transfer of goods in the ordinary course of the practice of any profession or the carrying on of any trade or business and is excluded from being registered: s262(2)(d) CA.

IF charge is a dealing, in the ordinary course of the practice of any profession or the carrying on of any trade or business, in respect of goods outside Australia 

Here, the charge is a dealing, in the ordinary course of the practice of any profession or the carrying on of any trade or business, in respect of goods outside Australia and is excluded from being registered: s262(2)(e) CA.

IF charge is a charge on land
Here, the charge is a charge on land and is excluded from being registered: s262(8) CA.

IF charge is a charge on fixtures given by a charge on the land to which they are affixed
Here, the charge is a charge on fixtures given by a charge on the land to which they are affixed and is excluded from being registered: s262(9) CA.

IF charge is a charge created on behalf of an estate

Here, the charge is a charge created on behalf of an estate and is excluded from being registered: s262(10) CA.

 (iii)
Procedure for registration

To lodge a registration [company] needs to lodge a Notice of Charge form within 45 days of the charge being created, and include the name of company, date of charge creation, type of charge: s263(1) CA.  

IF failed to register

Here, [charge] has not been registered, however, this will not invalidate the charge: s262(11) CA, however the lender may lose priority.  

IF company insolvent

Here, [company] has become insolvent.  The result is that the charge will become void if it is not registered within 45 days per s263(1) CA, or at least 6 months before:

· The day winding up began: s266(8)(a) CA
· s513C CA, day with respect to administration: s266(8)(b) CA
· s513C CA, day with respect to administration ended by deed: s266(8)(c) CA
IF charge in favour of officer or their associate
A charge is and always was void where: (s 267(1))

(a) a company creates a charge on property in favour of a person who is or was in the last 6 months an officer of the company or their associate; and

(b) within 6 months from the creation of the charge, the chargee purports to enforce it without leave under s 267(3)

IF there has been a variation or change to a previously-registered charge
Only if there has been a variation of the “terms of the charge” will there need to be a new registration (s 268(2)). This has been interpreted as meaning “the content of the written document” as opposed to the property rights associated with the charge (Re Octivar (No 7) [2009] QCA 282). So where an amount owing under a charge is changed (where exact amount is not specified in the charge document) there is no need to reregister t the charge (Re Octivar).
(iv)
Priorities of registrable charges

Registrable charges have priority according to the time they were registered, which relates to the time and date they appear on the register: s278(1)(a) CA.  

Generally a registered charge has priority over:

· A later registered charge even if that later charge was created earlier: s280(1) CA.

· An earlier registrable charge that has not been registered: s280(2) CA.

· A later created registrable charge that is not registered: s280(3) CA. 

However, the order of priorities may be varied by consent of the holder of the charge: s279(2) CA.  

· s280 - A registered charge has priority over:

· a subsequent registered charge, even if the subsequent registered charge was created first (subject to no notice by prior registered chargee of the subsequent registered charge) 

· an earlier registrable charge that has not been registered (subject to no notice by the registered chargee of the earlier unregistered charge)

· a later created registrable charge that is not registered  

IF fixed v floating charge
Generally the holders of a fixed charge will have priority over floating charges in respect to the same property: s279(3) CA.  
RECEIVERSHIP
A receiver takes possession of property as an agent of the company to realise it for the benefit of debenture holders.

· Has two types

· Court appointed

· The equity courts traditionally exercised a right to appoint receivers to partnerships and this was later extended to companies. 

· Receiver was used to preserve assets and income whilst some other issue was litigated or resolved.

· In Queensland, the Supreme Court has jurisdiction to appoint a receiver (s246 Supreme Court Act 1995 (Qld)). Similar provisions exist in other States and in the Federal Court.

· Court will only use though in very limited circumstances: Bond Brewing Holdings v National Australia Bank Ltd (1990) 1 ACSR 445

· There is also a power in the Corporations Act for appointment to companies: s1323

· Not of significance in a commercial way.
· Privately appointed

· Receivership came to be adopted by creditors as a means of securing rights to property held by a company. This right was contractual in nature.

· Eventually the legislature included certain provisions in the companies legislation to cover this .

· Now fairly extensive provisions in Corporations Act - Part 5.2 to cover this.

· Note that the Corporations Act refers to Receivers and “other controllers” of property
· What is a receiver?

· Re Manchester & Milford Railway Co (1880) 14 ChD 645 

· receiver v receiver and manager
· receiver can only receive ie rent, cannot sell land to create liquidity. However receiver and manager can manage ie sell the assets
· Controller and  managing  controller
· In the past the corps act has covered receivers and used the term receiver, however, what lenders were doing were appointing agents for themselves to specifically avoid some of the requirements in the corps act.

· In 1993 the act was changed to cover receivers and their agents etc

· Managing controller goes further 
· Important feature of Receiver is that appointed as agent of the company but is appointed by secured creditor and gives preference to secured creditor.

· What is a ‘controller’?

· s9: Controller, in relation to property of a corporation, means:

· a receiver, or receiver and manger, of that property;

· anyone else who (whether or not as agent for the corporation) is in possession, or has control, of that property for the purpose of enforcing a charge

· Extension of legislation to controller aims to regulate persons appointed as agent of a mortgagee

· How are receivers appointed?

· ‘Private’ or ‘out of court’ appointments (i.e. by secured creditors under an instrument)

· Require power to be in agreement;

· Requires an event of default on part of borrower
· Appointments generally

· Need to ensure that the power to appoint is in documents

· It is based on agreement so contractual issues can arise eg is the agreement void because of s52 of TPA?

· See s 434F on appointment  of 2 or more receivers- essentially each can perform the tasks  unless the  appointment  says otherwise.

· No prescribed method of  appointment

· Depends on the documents –what has been agreed to as regards need to notify of default

· If demand is issued then must allow reasonable time to comply: Bunbury Foods v National Bank (1984) 58 ALJR 199 (3 days ample time)
· No loss of right to appoint even if delay: CH McKay Pty Ltd (1984) 2 ACLC 25

· May rely on defaults even if at the time, the appointor is unaware of them: Canberra Advance  Bank v Benny (1992) 9 ACSR 179.

· Right to challenge appointment not only for directors but also now for creditors: s418A

· Also receiver can use s 418A to confirm her or his appointment. 

5.
Is [controller] a controller or receiver?

A controller is defined as a receiver, or anyone else in possession or control of property for the purposes of enforcing a charge: s9 def’n CA.  

[Receiver] is appointed as an agent of [company] but is appointed by secured creditors and gives preference to secured creditors.  

(i)
Qualifications

There are qualification requirements to be appointed at receiver.  [Receiver] must be a registered liquidator: s418(1)(d) CA, and hance only natural persons can be receivers, however, certain authorised corporations such as authorised trustee companies may act as receivers: s418(3) CA.  

(ii)
Disqualifications

Section 418(1) CA, disqualifies certain people from being appointed or acting as receiver, to ensure that the receiver is independent of the company and its secured creditors.

IF receiver is a mortgagee of any property of the corporation

Here, [receiver] a mortgagee of any property of [company].  Therefore they will be disqualified from acting as receiver: s418(1)(a) CA.  
IF receiver is an auditor or officer of the corporation

Here, [receiver] is an auditor or officer of [company].  Therefore they will be disqualified from acting as receiver: s418(1)(b) CA. 

IF receiver is an officer of any body corporate that is a mortgagee of any property of the corporation

Here, [receiver] is an officer of any body corporate that is a mortgagee of any property of [company].  Therefore they will be disqualified from acting as receiver: s418(1)(c) CA.
IF receiver is not a registered liquidator

Here, [receiver] is not a registered liquidator.  Therefore they will be disqualified from acting as receiver: s418(1)(d) CA.

IF receiver is an officer of a body corporate related to the corporation

Here, [receiver] is an officer of a body corporate related to [company].  Therefore they will be disqualified from acting as receiver: s418(1)(e) CA.  

IF receiver is a person who has at any times within the past 12 months been an officer or promoter of the corporation or a related body corporate

Here, [receiver] is a person who has at any times within the past 12 months been an officer or promoter of [company] or a related body corporate.  Therefore they will be disqualified from acting as receiver: s418(1)(f) CA. 
Therefore it would appear that the appointment of [receiver] is [valid/invalid].  However, it is debatable whether a floating charge is a mortgage, and the classification of such could alter [receiver’s] ability to act as receiver.  

IF invalid appointment

Here [receiver] has been invalidly appointed as receiver, and [company] can apply to the courts for an order declaring the appointment invalid.  See 9 for more liabilities of receiver.  

6.
What is the effect of appointment?

The main effect of the appointment of [receiver] is that a floating charge will crystallise and become fixed, meaning [company] cannot deal with its assets without [receiver’s] consent.  

Additionally [directors] powers are suspended, so far as those powers are inconsistent with those of [receiver]: Hawkesbury Development.  However, [director] will still have the power to pursue a right of action if it is in [company’s] interest and it does not prejudicially impinge on the debenture holders: Deangrove v CBA.  

During receivership, [company] retains ownership over the secured property; however, [receiver] has control of it.  

(i)
Statutory Effects

There are a number of statutory elements which must be complied with, including:

· A person appointed as receiver must lodge a notice of appointment to ASIC and publish the notice in the Gazette: s427(1) CA.

· On any public documents bearing the company name ‘R&M Appointed’ must follow [company] name: s428 CA.

· The directors must submit a report to [receiver] within 14 days about the affairs of the company: s429(2)(b) CA.  
7.
What powers does a controller/receiver have?

In addition to any privately conferred power in the instrument, the powers of [receiver] are contained in s420(2) CA.  

(a) to enter into possession and take control of property of the corporation in accordance with the terms of that order or instrument; and 

(b) to lease, let on hire or dispose of property of the corporation; and 

(c) to grant options over property of the corporation on such conditions as the receiver thinks fit; and 

(d) to borrow money on the security of property of the corporation; and 

(e) to insure property of the corporation; and 

(f) to repair, renew or enlarge property of the corporation; and 

(g) to convert property of the corporation into money; and 

(h) to carry on any business of the corporation; and 

(j) to take on lease or on hire, or to acquire, any property necessary or convenient in connection with the carrying on of a business of the corporation; and 

(k) to execute any document, bring or defend any proceedings or do any other act or thing in the name of and on behalf of the corporation; and 

(l) to draw, accept, make and indorse a bill of exchange or promissory note; and 

(m) to use a seal of the corporation; and 

(n) to engage or discharge employees on behalf of the corporation; and 

(o) to appoint a solicitor, accountant or other professionally qualified person to assist the receiver; and 

(p) to appoint an agent to do any business that the receiver is unable to do, or that it is unreasonable to expect the receiver to do, in person; and 

(q) where a debt or liability is owed to the corporation--to prove the debt or liability in a bankruptcy, insolvency or winding up and, in connection therewith, to receive dividends and to assent to a proposal for a composition or a scheme of arrangement; and 

(r) if the receiver was appointed under an instrument that created a charge on uncalled share capital of the corporation: 

(s) to make a call in the name of the corporation for the payment of money unpaid on the corporation's shares; or 

(t) on giving a proper indemnity to a liquidator of the corporation--to make a call in the liquidator's name for the payment of money unpaid on the corporation's shares; and 

(u) to enforce payment of any call that is due and unpaid, whether the calls were made by the receiver or otherwise; and 

(v) to make or defend an application for the winding up of the corporation; and 

(w) to refer to arbitration any question affecting the corporation.

Additionally [receiver] may:

· Apply to the courts for directions, but the court will not give direction regarding commercial decisions which should be made by [receiver]: s424 CA.

· Require reports from officers of [company]: s430 CA.

· Inspect the books of [company], even if they are not in [company’s] physical possession, as long as [company] can retrieve them or a copy: Re Jet Corp of Australia Pty Ltd.

IF selling property secured by a prior charge

Here, [receiver] is attempting to sell property secured by a prior charge.  Only a managing controller (a receiver or manager who has functions or powers in connection with managing the company) can apply to the courts to authorise controller to sell or dispose of property subject to a prior charge: s420B(1) CA.  The court may only made an order if it is satisfied that:

(a) apart from the existence of the prior charge, the controller would have power to sell, 

(b) the controller has taken all reasonable steps to obtain the consent of the holder of the prior charge, but has not obtained that consent; and 

(c) sale or disposal is in the best interests of the corporation's creditors and of the corporation; and 

(d) sale or disposal will not unreasonably prejudice the rights or interests of the holder of the prior charge

8.
What duties does a controller/receiver have?

(i)
Common Law Duties

[Receiver’s] main duty is to exercise reasonable care to obtain the best price in realising the company’s assets, for the secured creditors: Standard Chartered Bank v Walker.  Under common law [receiver] has the duty to: Expo International Pty Ltd v Chant:

· Exercise powers in good faith

· Act within the terms of appointment

· Account to the company’s after the mortgagee’s security has been discharged
(ii)
Statutory Duties

[Receiver] must take reasonable care to sell the property at market value or at a reasonably obtainable price: s420A CA.  

IF selling property

No clear meaning of ‘best price’: Jeogla v ANZ.  However, there are some points which may arise.

Advertising the item

Here, [Receiver] must advertise the item in the market where it fits, which emphasises the need to get the best price: Florgale Uniforms Pty Ltd v NAB.  Further to that [receiver] must find out what the market is and what the property is worth: Jeogla v ANZ.

· Under  s420A must ensure that find out what the market is and what the property is worth  -eg if specialised product must look for buyers in that market not just generally: Jeogla v ANZ 

· Cannot disregard offers or advice from those within the company eg directors: Kyuss Express Pty Ltd v Sellers (2001) 37 ACSR 62

· No obligation to wait until market improves however

· If sell to a related party (eg mortgagee) then may be scrutinised by the courts. Can do so though if best price

Offers and advice

[Receiver] can not disregard offers or advice from those within [company], such as directors: Kyuss Express Pty Ltd v Sellers.  

Waiting to sell

There is no obligation on [receiver] to wait until the market improves before selling the property, however, if sold to a related party it may be scrutinised by the courts.
[Receiver] must also:

· Open the bank account in their own name: s421(1) CA.

· Notify [company] that they are receiver of property: s429(2)(a) CA.
· Make a report about the affairs of [company] and lodge within 1 month: s429(2)(b) CA.

· Lodge notice in the prescribed form of the address of persons office, within 14 days of becoming receiver: s427(2) CA.

· Report possible breaches of duty by past or present officers of [company] to ASIC asap: s422(1) CA.

· Lodge accounts every 6 months: s432 CA.

· When appointed under a floating charge, pay priority debts first: s433(2) CA.   

In addition, because of the definition of officer includes receiver, the duties of an officer may also apply in s180-184 CA, Re Neon Signs.  These duties include:

· Duty of due care and diligence

· Duty to act bona fide in the best interest of the company

· Duty not to misuse position

· s420A – reasonable care in selling secured assets

· s429(2)(a) and (c)– notification of appointment and lodging of directors’ report

· s427(2) – notification of address

· s421 – opening of bank accounts

· s432 – lodging of accounts

· s422 – report breaches of duty to ASIC 

· s433 – if applicable, pay priority debts

8A. Liabilities of a receiver

· s419(1) - receivers are personally liable for some debts

· Prudent receiver usually obtains an indemnity from their appointor

· s419(3) – possible relief where receiver’s appointment is defective

· Generally not liable for contracts entered into before appointment, unless they are adopted by the receiver

· s419A – may be liable for lease payments if company continues to use property or fail to give  notice  of  intention to disclaim

9.
What are the effects of an invalid appointment?

[Receiver] will be liable for any contracts entered into and debts incurred during the receivership: s419 CA.    However, [receiver] may not be liable for debts etc, which would not have been incurred if [receiver] had been properly appointed, if [receiver] reasonably believed that they were properly appointed, in which case the appointee may be liable: s419(3) CA.  

[Receiver] may be liable under the common law for conversion and trespass: Re Goldberg (no 2).  

10. Effect of liquidation

At common law, the receiver’s position as agent for the company ceased upon liquidation.

Under statute, s 420C says that the receiver can carry on, so long as the written approval of the corporation’s liquidator is received, or the leave of the court is obtained (s 420C(1)).

11. Supervision of receivers

Court can supervise a receiver if it appears that they have not performed faithfully (s 423).

ASIC may also indirectly supervise through the registration process as a registered liquidator. 
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