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Module 5L – Controlling Members’ Duties

1.
General Law

The term controlling members means those members of a coy who b/w them possess sufficient voting power to pass an ordinary resolution in general meeting. Pursuant to s 9 defn’ an ordinary resolution requires 50% of the votes. In this case [defendants] would therefore be considered controlling members.

Generally decisions of the members in GM cannot override board management matters: Automatic Self-Cleaning. Further, the parties here as shareholders do not occupy a fiduciary position and do not owe each other fiduciary duties as a share and the right to vote are property rights and can be enjoyed and exercised for the owner’s personal advantage: Peters’ American Delicacy Co v Heath per Latham CJ and Dixon J.

2.
Restrictions on the Use of Majority Power

However, if [plaintiff] can demonstrate that the resolution here was oppressive, unfairly prejudicial or discriminatory to minority members then relief may be available in equity and under ss 232-234 CA.: Peters’ American Delicacy Co v Heath.

(i)
Test Fraud on the Minority

Fraud in this sense does not denote conduct it means that power has been exercised for a purpose or wit an intention beyond the scope justified.

To determine whether oppression/fraud on the minority is made out the court will apply an objective test.
Fraud will be made out here if the majority has passed a resolution that no body of reasonable persons could have supposed to be w/i the scope of the majority power having regard to the contemplated purposes of the company: Peters’ American Delicacy Co v Heath per Latham CJ and Dixon J.

· Majority shareholders cannot use their voting power in general meeting to:

· Appropriate to themselves property, advantages or rights which belong to the company (Meinir v Hooper’s; Peters American)

· Prevent the company from bringing legal proceedings against them (ie the majority) where they are alleged to have committed some wrong to the company (Biala v Mallina @ 1102)

The onus is on [plaintiff] as he/she is alleging the fraud: Winthrop Investments
Three Broad Areas: 
1. Variation of rights / alterations of constitutions: 

IF altering the constitution

Here the issues concern alteration of [company’s] articles of association/constitution. In Gambotto the HC considered amendments allowing expropriation of shares but also noted that other alterations to a constitution would be valid if not ultra vires and not oppressive. The court also held in Gambotto that the test is not what is bona fide for the benefit of the coy as a whole. 
2. No proceedings brought where wrong to company:
If company has been prevented from bring legal proceedings

In the present case, [coy] has been prevent from bringing legal proceedings against [x] for [purpose]. The court considered a similar situation in Biala v Malling Holdings Ltd. In that case Ipp J held that where a majority that do wrong to a company are in control and elects not to institute proceedings on behalf of the company, they have committed fraud on the minority.  Applying that decision to the current facts, here there is a strong argument that there has been fraud.

IF a new majority decide not to pursue

However, in this case there was a new majority that decided not to pursue the legal proceedings. In Biala v Malling the court noted that a new majority’s refusal does not amount to a fraud on the minority.  Therefore in this case there would be no fraud for failure to bring legal proceedings as the majority that made the decision is different.

3. Majority voting in other cases: Ngurli v McCann
· Voting power conferred on shareholder; Must be used bona fide; For benefit of company as a whole

· Majority shareholders appropriating to themselves property/advantages belonging to company tried to ratify breaches

· Hence, clear breach of duty by directors: 

· Majority cannot exercise voting power in General Meeting so as to commit fraud on minority by ratifying breach.  
IF majority has tried to ratify their own breach of appropriating property

Whether or not the ratification of the appropriation constitutes a fraud on the minority must be considered in light of the principles of ratification. Generally members in GM can ratify breaches. However this general rule is qualified and it is not possible for a majority to appropriate company assets or opportunities: Menier v Hooper’s; Cooks v Deeks. Therefore on the authority of those cases, in the present case there would be a breach and fraud on the minority would be made out.

3.
Conclusion

On the balance of probabilities there [is/is not] fraud on the minority. Go to Module 5K
4. Discussion
i) What is Membership?
Members = ultimate owners or proprietors of company.  

In a company limited by share = members are shareholders – provide equity capital and receive shares in return.  

ii) Who can be a Member?
Any legal person; EXCEPT persons who don’t have legal capacity to enter into contracts to acquire shares e.g. persons under 18 yrs where contract not for advancement and benefit.  

iii) Who is a Member of a Company?
Section 231: 

· Member at registration

· After registration: 

· Subscribing for new shares or acquiring issues shares; and

· Is entered on registrar of members kept by company (s168 record)

N.B. Equitable shareholder not a member: s231. 

iv) Rights of Members?
· Right to Vote – 1 vote per share: s250E

· Right to Distributions (dividends/surplus assets on winding up): 

· Right to Information (company books): Part 2F.3

· Other class rights where classes exist.

v) Powers of Members in General Meeting?
· Management Powers: s198A (Anything left directors get)

· Powers reserved by Constitution (or replaceable rules)

· Adopting/Amending internal governance rules: s136(2)

· Appointing/Removing directors: s201G, 203.
vi) What are Controlling Members?
Members who between them possess sufficient voting power to pass the appropriate resolution (usually ordinary 51%) in general meeting.  
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