LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 7A – Share Information

1.
Definition

Chose in action – intangible personal property.  In Gambotto v WPC Ltd ‘more than a “capitalized dividend stream” – it is a form of investment that confers proprietary rights on the investor’ 

s1070A(1) – a share is: 

(a) personal property;

(b) transferable or transmissible as provided by the company’s constitution, or the operating rules of a prescribed CS [electronic clearance settlement] facility (if applicable); and

(c) capable of devolution by will or operation of law. 

This is subject to the company’s constitution (if any), any replaceable rules that apply to the company, and the operating rules of a prescribed clearing service facility (if applicable): s1070A(2).
Unless corporation limited by guarantee, must have share capital & at least 1 shareholders who holds one share

· It is a legal chose in action, not an equitable chose in action.

· In order to transfer the share, it does need to be entered onto the company’s share register

· All companies have to keep a register of who owns their shares.

· When transferring a share, if it is a partly paid share, you will be transferring the liability as well. So the person acquiring the share acquires the liability to pay if there is one.

2.
Issuing Shares Under the Corporations Act

· s124(1)(a) – company has power to issue shares

· s254A(1) – powers under s124 include the power to issue:

(a) bonus shares

· often given in lieu of dividends

(b) preference shares (including redeemable preference shares)

· preference in reference to voting rights etc

(c) partly paid shares

· see also s 254M: deals with liability of partly paid shares. When acquire PPS, liability to pay if the company makes a call to pay is also acquired.

· s254B(1) – company may determine terms of issue (s245B(1)(a)) + rights and restrictions  attached to shares (s245B(1)(b))

· the company can determine the terms on which the shares are issued etc. 

· the details of the shares, the rights etc.

· there are special rules in terms of NL companies (s 245B(2)) 

· s198A – replaceable rule: directors can exercise all the powers of the company, except those that the Act or the company’s constitution say must be exercised in general meeting

· BoD have power (unless rule displaced) to issue shares

· s254B(2) – NL companies shares issued on terms:

(a) if NL coy wound up, any surplus is to be distributed among members in proportion to shares held regardless of amounts paid on shares

(b) member who has not paid call on share but share not yet forfeited is not entitled to any distribution until amount owing from call is fully paid and satisfied

· see also s254B(3) and (4) re other situations for NL companys

· s254X(1) – ASIC must be notified within 28 days of (a) number, (b) class, (c) paid and (d) unpaid amounts of share issue

· if public coy and shares issued for non-cash consid, must give particulars of issue or attach contract if issued under contract: s254X(1)(e)

3.
Issuing Shares under Common Law Contractual Principles

· Company may invite subscriptions for shares  - invitation to treat.

· This includes prospectuses and disclosure documents etc

· The potential shareholder sends an application form and funds to the company = offer.

· Directors resolve to allot the shares and send notice of allotment to shareholder = acceptance. 

· Byrne v Van Tienhoven (1880) 5 CPD 344 
· The postal acceptance rule.. where you need to complete a K by communication of acceptance, if that is done by post, the postal acceptance rule will apply and the K will be formed as soon as the letter is posted.
· Household Fire & Carriage Accident Insurance Co v Grant (1879) 4 Ex D 216
· Also about postal acceptance rule.

· Rights issues – company offers further shares to existing shareholders. Contract is formed when the shareholder accepts the offer.  

· Renounceable rights issue – shareholders could take up rights, allow them to lapse, or renounce rights & sell them to a third party

· Non-renounceable rights issue – can either take them up or you don’t

· Usual contractual issues can apply and note s1041H in relation to misleading and deceptive conduct 

· If the information which the company is releasing about the shares then this section will apply and they may be engaging in misleading/deceptive conduct.
· If there is a bonus share issue, then the contract in terms of the bonus shares is essentially based on the constitution of the company. That is, the rights of the parties is going to be determined by the constitution of the company.

· Abolition of par value – s254C; shares issued for an “issue price”.
· Par value – a set value and that par value was usually set when the cow was initially formed in its registration docs

· This is no longer the case. Now they are issue for what is called an issue price and the issue price is the amount that you will have to pay on the share

· In practical terms it does tend to work in the same way in that you will be required to pay the issue price either immediately or at some time down the track.

· s 254C is the section that abolished this.
· Power to make bonus issues – s254A(1)(a)

· Re Wragg Ltd [1897] 1 Ch 796 – 
· court will not usually examine the adequacy of consideration

· Re White Star Line Ltd [1938] 1 All ER 607 – 
· There was an arrangement where shares were bought but not paid for. HELD:

· value of consideration for an allotment must be more than ‘sufficient’ consideration required under the law of contract – it must represent money’s worth for the allotment 
4.
Statutory Restrictions on Share Issue

Proprietary companies – s113

· No more than 50 non-employee shareholders

· Cannot engage in activities requiring disclosure under Chapter 6D except for an issue of shares to:

· Existing shareholders of the company

· Employees of the company or of a subsidiary of the company

· Pre-emption rights – example is section 254D (replaceable rule for proprietary companies)

· Before issuing shares of a particular class, directors must first offer them to existing shareholders: s254D(1)

· Offer must set out number of shares offered + period of offer: s254D(2)

· If shares not taken up, directors may issue as they see fit: s254D(3)

· Company may pass resolution at GM exempting directors from this requirement: s254D(4)

Public companies – fundraising is regulated by Chapter 6D of the Act

5.
Classes of Shares

· Reasons for having different shares various eg tax, different responsibilities/power

· Most common differences between share classes:

· Entitlement to dividends

· Right to priority in payment of dividends

· Voting rights 

· Rights to repayment of capital on a winding up

· Rights to participate in a distribution of surplus assets on a winding up

· s254B(1) – the company determines the terms on which shares are issued and the rights and restrictions attaching to shares. (Usually, under the Constitution the power is exercised by directors) 

6.
Ordinary and Preference Shares

(i)
Ordinary

· the right to share equally in any dividends with all other ordinary shareholders, after all other claimants (eg creditors) have been paid

· the right to vote at a general meeting of the company

· the right to be repaid their capital on a winding up after all other claimants (eg creditors) have been repaid

· the right to share pro rata in any surplus assets on a winding up 

(ii)
Preference

Preference shares s254A(2) – matters to be set out in constitution or approved by special resolution of the company include:

· repayment of capital;

· participation in surplus assets and profits;

· cumulative and non-cumulative dividends;


· voting;

· priority of payment of capital and dividends in relation to other shares or classes of preference shares. 

Generally, preference shares have:

· Fixed dividend as a certain % of issue price, so have fixed dividend regardless of performance of coy (subject to rule that dividends may only be paid out of profit)

· Minimal voting rights

· Preferential right (above ordinary and other classes of shares) to be repaid capital on winding up

(iii)
Types or categories of preference shares:

Cumulative (presumption in favour of this type if nothing contrary Webb v Earle (1875) 20 Eq 556)

· If company doesn’t pay a dividend in one year, then that right carries on to the next year

· In next year, receive arrears + current dividend

· Assumed to be cumulative if const silent

Converting

· Automatically converted into fully-paid ordinary shares at a set date

· Determine no of ordinary shares depending on the market value – formula for discounting to ordinary shares

Participating

· If share entitled holder to fixed entitlement to dividends + a right to a further share in profits or share in surplus assets on winding up

Redeemable: s254A(3) and Part 2H.2 (ss254J, 254K and 254L)

· Issued on the basis they are liable to be redeemed – company can repay investor the amount of capital they paid: s254A(3)

· Redeemable (a) at fixed time on the happening of an event, (b) at the company’s option or (c) at the shareholder’s option: s254A(3)

· Part 2H.2 regulates redemption

· May redeem on terms issued: s254J(1)

· Redemption under s254J(1) does not affect reduction of capital or share buy back under Part 2J.1: s254J(2)

· Can only redeem if shares are fully paid up and redeeming out of profits or proceeds of new issues of shares made for the purpose of redemption: s254K

· Contravention of s254J or s254K does not affect validity of redemption/transaction: s254L(1) but person involved breaches civil penalty provision (s254L(2)) and commits offence if dishonest (s254K(3))

7.
Fully Paid and Partly Paid Shares

· s254A(1)(c) – A company’s power to issue shares includes the power to issue partly paid shares.

· Limited liability principle

· when company wound up, members have to contribute amount to company that allows it to pay its debts: s515

· don’t have to contribute any more than amount you have owing on shares: s516

· s254M(1) – Generally if partly paid, the shareholder is liable to pay calls in accordance with the terms on which the shares are on issue.

· Amount unpaid = reserved capital or uncalled capital

· Shareholder forfeits shares if they fail to pay

· Shares will then be cancelled if agreed by members by ordinary resolution in GM: s258D

· BUT – s254M(2), the position is different for NL companies. Refer also to ss 254P – 254R – see 2.7.1 above

8.
Dividends

(i)
Paying dividends

· s254T - a dividend may only be paid out of profits of the company

· profits undefined in the CA

· Involves the comparison of assets of the business at the start and end of the year: Re Spanish Prospecting Co Pty Ltd [1911] 1 Ch 92

· Amount of gain made by a business during the year

· Each accounting period is treated in isolation, a company is not required to make good prior revenue losses: Ammonia Soda Co Ltd v Chamberlain [1918] 1 Ch 266

· Dividends can be paid out of current yr revenue profits, even if company has losses in prior years

· Can pay dividend by way of bonus shares

· Conflicting authorities on whether cash dividends can be paid from unrealised profits from fixed assets (ie where asset increased in value but does not add to liquid cash):

· Westburn Sugar Refineries Ltd v Inland Revenue Commissioners [1960] TR 105 – says no

· Dimbula Valley (Ceylon) Tea Co Ltd v Laurie [1961] Ch 353 – in certain situations
· This is the better view, provided there is no other losses to weigh against it.
(ii)
Dividend as a debt in favour of member

· debt arises when time fixed for payment comes about, not when dividend is declared: s254V(1)

· dividend can be withdrawn anytime before payment due: s254V(1)

· unless coy constitution states that debt arises on declaration: s254V(2)

· s254U(1) – replaceable rule: directors fix the amount, time and method of payment

· s254U(2) – interest not payable on a dividend

(iii)
Dividends depending on company type

· public companies: generally each class of shares has the same dividend rights unless otherwise provided by the constitution or a special resolution of the company: s254W(1)

· proprietary coy: directors can pay dividends as they see fit: s254W(2)

· NL companies

· No entitlement to dividend if call has been made and is due and unpaid: s254W(3)

· Dividends payable in proportion to no of shares regardless of amounts paid on shares: s254W(4) subject to any provisions in coy const re non-ordinary shares
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