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                                                                    Semester 2, 2008


Module 5J – Remedies against Director

1.
Issue

What remedies are available to [company] where [director] has breached any of their fiduciary duties.  

2.
Remedies Available

Here, [company] may have a remedy of:

1. Common Law Damages

· Damages or Compensation

· Account of Profits

· Rescission of the Contract

· Return of property and constructive trust

2. Statutory Damages - Civil Penalties

a. Declaration of Contravention

b. Pecuniary Penalty Orders

c. Disqualification orders

d. Compensation orders

3. Criminal Penalties

Pick the relevant ones and go to relevant section

3.
Damages or Compensation

Where [director] breaches the fiduciary duty owed to [company] and it suffers a loss as a result they company may apply for the equitable remedy of compensation.

The object of compensation is to place the company as near as possible in the position it would have occupied has the breach of duty not occurred.  Here, all directors who participate in the breach will be liable.  

IF breach of civil penalty provision as well

Here, [company] may seek compensation by way of a breach of a civil penalty provision.

(i)
Amount

Here, [company] may be compensated for the loss of the use of money of which it has been deprived.

4.
Account of Profits

When [director] makes any undisclosed profit arising from a breach of conflict or interest, compensation may not be appropriate as the company has suffered no loss.  

[Company] can obtain an order that the officer hand over the profit made in breach of the duty to the company: Regal (Hastings) Ltd.  
IF breach of civil penalty provision as well

Here, [company] may seek compensation by way of a breach of a civil penalty provision.  The amount of compensation will include any profits made from the contravention.  

5.
Rescission of the Contract

Where a breach has occurred with regard to a contract, the company may rescind the contract.  This would enable [company] to avoid an unfavourable contract which the company no longer wishes to be bound.  Any money paid or property transferred is returned.

IF directors profit

[Director] profited from contract and are liable to account for the profit.

IF not possible to restore the parties

Rescinding the contract will not be able if it is not possible to restore the parties to their original positions

6.
Return of property and constructive trust

Where [director] acquires property as a consequence of a breach of duty, [company] may seek a declaration that the director holds the property on constructive or resulting trust for the company with the effect that the property is returned to the company.  

This is most appropriate where [director] misappropriates property or misapplies money for their own purpose.

By way of a constructive trust, [company] may recover property which has come into the hands of third parties as a result of the breach.  

7.
Statutory Damages - Civil Penalties

The civil penalty provisions are outlined in Pt 9.4B CA and provide three types of penalties to punish people who contravene designated civil penalty provisions.

The court must make a declaration of contravention under s1317E(1) CA.  The matter must identify the conduct which constituted the contravention and the section contravened.  
(i)
Pecuniary Penalty Orders

The courts may order a person to pay pecuniary penalty to the Commonwealth up to $200,000 if the contravention is serious or materially prejudices the corporations ability to pay its creditors.  

If there is a contravention of a financial services civil penalty provision the maximum penalty for a body corporate is $1 million: s1317G(1B)(b) or $200,000 for an individual: s1317G(1B)(a) CA.  
(ii)
Disqualification orders

If a declaration of contravention is made a person may be disqualified from being a director or managing a corporation.  This will occur where the court believes that such an order is justified and will make the period it considers necessary: s206C(1) CA.  

(iii)
Compensation orders

The court may also order a person who contravenes a corporation/scheme civil penalty provision to compensate the corporation for the damage that resulted from the contravention: s1317H.   The order must specify the amount.

A person may be relieved from compensation if the court is satisfied that the person acted honestly and ought fairly to be excused for the contravention.  

8.
Criminal Penalties

[Director] may be liable for criminal penalties if the contravention of the civil penalty provisions in s181-183 are contravened if the director was reckless or intentionally dishonest.  

Criminal proceedings may commence even if the director has had a civil penalty order made against them.  
Consequences

If found guilty of an offence under the CA, [director] may be liable for the maximum penalty outlined in Schedule 3.  If the penalty is not outlined the maximum penalty is 5 penalty units ($500).  
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