LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 5A – Directors and Officers

1.
Issue

Is [director] a validly appointed director?

FOR NOTE USER – NO ISSUE WITH VALIDITY OF DIRECTOR
IF there are no issues with validity of appointment of directors, re who can be director, disqualification, appointment process etc and ONLY issues with duties owed by directors proceed to 8. Directors duties for Beginning information regarding Fiduciary duties.  Specific duties (which still require the first information in 8 are at:

1. Duty to act bona fide in the interests of the company ( Module 5B
2. Duty to exercise powers for proper purpose ( Module 5C
3. Duty to avoid conflicts of interest ( Module 5D

4. Duty not to misuse position or information ( Module 5E
5. Duty to act with due care and diligence ( Module 5F 

6. Duty to retain discretionary powers ( Module 5G
2.
What are directors and officers?

(i)
Directors

Director is defined in s9 CA as 

(a) a person who:

(i) Is appointed to the position of a director

(ii) Is appointed to the position of an alternate director and is acting in that capacity; regardless of the name that is given to their position

(b) Unless the contrary intention appears, a person who is not validly appointed as a director if:

(i) They act in the position of a director or

(ii) The directors of the company or body are accustomed to act in accordance with the person’s instructions or wishes

IF De facto Director

Here, [director] is a de facto director in that they have resigned as a director but continue to exercise top level management functions: DCT v Austin; Natcomp Technology Australia Pty Ltd v Graiche.  Therefore, [director] is a director.  

IF Shadow Directors

Here, [director] is a shadow director as they are part of a holding company which acts as a shadow director of its subsidiary: Standard Chartered Bank of Australia Ltd v Antico.  Therefore, [director] is a director  

IF person is CEO or Managing Director

Here, [director] hold the office of [CEO; s198C(i)] and is therefore a director under s9(a)(i) CA.  

IF person is part time chair person

Here, [director] is a part time chairperson: s248E(1)) and is therefore a director under s9(a)(i) CA.

IF person is not a director but acts in the capacity as one

Here, [director] does not meet the clear definition of director, however they may still fall within s9(b).  [Director] will only be classified as a director if they acted in that capacity and the board accepted the advice, and acted on it without their own discretion: Re Hydrodam.

DCT v Austin

Madgwick J held that it is not practicable to formulate a general statement as to what constitutes acting as a director as it often involves a question of degree requiring a consideration of the duties performed in the context of the operations and circumstances of the company.  However a necessary condition of acting as a director is that the person exercised top level management functions.

(ii)
Officer

Unless contrary intention appears, an officer is defined in s9 CA as a:   

(a) director or secretary

(b) person who 

(i) participates in making decisions that affect the whole or substantial part of the business of the company;

(ii) has the capacity to affect significantly the company’s financial standing;

(iii) the directors of the coy are accustomed to act under instruction from (excluding professional advice)

(c) receiver or receiver and manager

(d) administrator of coy

(e) administrator of deed of company arrangement

(f) liquidator of corporation

(g) trustee or other person administering compromise or arrangement between coy and someone else

IF officer is a person who makes or participates in making decisions which affect the whole or substantially part of the business of the corporation

Here, [officer] is someone who [makes or participates in making decisions which affect the whole or substantially part of the business of the corporation].  This would include a director of a holding company, but not the director/officer of a subsidiary as they basically participated in the management operations of the subsidiary and had an effect on the whole business organisation: ASIC v Adler.  

ASIC v Adler

The court held that Adler, a director of HIH was an officer of a wholly-owned HIH subsidiary under the s 9 Definition, even though Adler had not been appointed a director or officer of the subsidiary.  Adler’s role as director of HIH, the subsidiary holding company, and a member of HIH’s investment committee indicated that he participated in making decisions that affected the whole or a substantial part of the subsidiary’s business.  Adler also had the capacity to significantly affect the subsidiary’s financial standing because of his role on the holding company’s board and investment committee

3.
Was director eligible to be appointed as director?

Only certain people can be appointed as director.  To be appointed the person must be over 18: s201B(1) CA, and be a natural person (eg, not a company). However, this doesn’t stop a person or corporation being deemed to be a director under the CA.

Here, [director] meets those requirements, however they may be disqualified from being appointed if they fall under any of the categories in Part 2D.6 CA, unless the appointment is made with the permission of ASIC or the courts under s206G: s201B(2) CA.

4.
Disqualifications which would disqualify director from acting?

[Director] may be disqualified from acting in the capacity of director via:

· Automatic Disqualifications – s206B CA.
· The court’s power of Disqualification: s206C CA.
· ASIC’s power of disqualification: s206F(1) CA.

The disqualification provisions are not designed to be punitive, more of a deterrent and to protect creditors and the public from those who have offended and may offend again: Chew v NSCS.
(i)
Automatic Disqualifications

A person is automatically disqualified from managing corporations if they are convicted: s206B(1) CA.  

IF convicted on indictment of an offence affecting a company.  

Here, [director] has been convicted on indictment of an offence that:

(a) Concerns the making, or participation in making of decisions which affect the whole or a substantial part of the company: s206B(1)(a)(i) CA.

(b) Concerns an act that has the capacity to significantly affect the company’s financial standing: s206B(1)(a)(ii) CA.

Therefore, [director] would be disqualified from holding office.  

IF convicted of an offence in contravention of CA and punishable by imprisonment for 12 months or more, or an offence involving dishonesty and punishable by imprisonment for 3 months or more.

Here, [director] has been convicted of an offence that:

(a) Is a contravention of this act and is punishable by imprisonment for a period greater than 12 months: s206B(1)(b)(i) CA.

(b) Involves dishonesty and is punishable by imprisonment for at least 3 months: s206B(1)(b)(ii) CA.

Therefore, [director] would be disqualified from holding office.

IF convicted of an offence against the law of a foreign country punishable by imprisonment of greater then 12 months.

Here, [director] has been convicted of an offence against the law of a foreign country that is punishable by imprisonment for 12 months or more: s206B(1)(c) CA.  Therefore, [director] would be disqualified from holding office.

The disqualification period will start the day the person is convicted and will last for 5 years.  

IF person does not serve a jail term

Here, [director] did not serve a jail term, and the period of disqualification will end 5 years after the day on which they were convicted: s206B(2)(a) CA.  Here, [director] [has/has not] satisfied the time requirements, and [could/could not] act in the capacity of director.
IF person does serve a jail term

Here, [director] did serve a jail term, and the period of disqualification will end 5 years after the day on which they are released from prison: s206B(2)(b) CA.  Here, [director] [has/has not] satisfied the time requirements, and [could/could not] act in the capacity of director.

A person is also automatically disqualified from managing corporations if they have an undischarged bankruptcy: s206B(3) CA.  [Director] would be disqualified iif they have executed a person insolvency agreement under Part X of the Bankruptcy Act 1966, or a similar law of an external territory or foreign country, and the terms have not been complied with.  

(ii)
Court’s Power of Disqualification

The court on the application of ASIC, the court may disqualify a person from managing corporations for a period that the court considers appropriate in three situations.

IF person contravened a Civil Penalty Provision

Here, [director] has contravened a civil penalty provision.  The court will disqualify the person if the contravention has occurred: s206C(1)(a) CA, and the court is satisfied the disqualification is justified: s206C(1)(b).

Rich v ASIC

McHugh J commented that the approach of the courts in determining the period of disqualification is similar to that adopted in sentencing in criminal cases, considering Elements of:

· Retribution

· Deterrence

· Reformation

· Mitigation

Factors such as:

· Size of any loss suffered by corporation, its creditors and consumers

· Legislative objectives of personal and general deterrence

· Contrition on the part of the defendant

· Gravity of the misconduct

· Defendants previous good character

· Prejudice to the defendants business interest

· Personal hardship and willingness of the defendant to render assistance to statutory authorities and administrators

Re HIH Insurance Ltd; ASIC v Adler

Santow J set out the factors which have led to the longest period of disqualifications.  These included:

· Large financial losses

· High likelihood that the defendant will continue to engage in similar conduct

· The activities were undertaken in areas where there was postential to cause great harm

· Lack of contrition or remorse

· Disregard for the law

· Dishonesty and an intention to defraud

· Previous contraventions

IF person has been an officer of 2 or more failed corporations

Here, [director] has been an officer of 2 or more failed corporations in the past 7 years at the time they failed: s206D(1)(a) CA.  The court must also be satisfied that the failure of the company was due to its management: s206(1)(b)(i) CA, and that the disqualification is justified: s206(1)(b)(ii) CA. 

For the purposes of this section a corporation fails if:

(a) a Court orders the corporation to be wound up under: 

(i) section 459B of this Act; or 

(ii) section 526‑1 of the Corporations (Aboriginal and Torres Strait Islander) Act 2006 ; because the Court is satisfied that the corporation is insolvent; or 

(b) the corporation enters into voluntary liquidation and creditors are not fully paid or are unlikely to be fully paid; or 

(c) the corporation executes a deed of company arrangement and creditors are not fully paid or are unlikely to be fully paid; or 

(d) the corporation ceases to carry on business and creditors are not fully paid or are unlikely to be fully paid; or 

(e) a levy of execution against the corporation is not satisfied; or 

(f) a receiver, receiver and manager, or provisional liquidator is appointed in relation to the corporation; or 

(g) the corporation enters into a compromise or arrangement with its creditors under Part 5.1 (including that Part as applied by section 45‑1 of the Corporations (Aboriginal and Torres Strait Islander) Act 2006 ); or 

(h) the corporation is wound up and a liquidator lodges a report under subsection 533(1) (including that subsection as applied by section 526‑35 of the Corporations (Aboriginal and Torres Strait Islander) Act 2006 ) about the corporation's inability to pay its debts. 

IF director has repeatedly contravened the act

Here, [director] has:

(a) Twice been an officer of a company which breached acts and failed to take reasonable steps to stop the breach: s206E(1)(a)(i) CA.

(b) Twice contravened the act while officer of a company: s206E(1)(a)(i) CA
Therefore, [director] would be disqualified from holding office.

(iii)
ASIC’s power of disqualification

ASIC can disqualify a person from managing a company for up to 5 years in three situations.

IF within 7 years director was officer of 2 or more companies which were wound up within 12 months of officer leaving

Here, [director] was an officer of 2 or more companies in the past 7 years, and either during their tenure as officer or within 12 months of leaving, the company was wound up and a liquidation report lodged: s206F(1)(a) CA.  Therefore, [director] may be disqualified from acting as director.

IF ASIC has given the person notice to demonstrate why they should not be disqualified
Here, [director] has been given notice by ASIC requiring them to demonstrate why they should not be disqualified, and an opportunity to be heard on the matter: s206F(1)(b) CA.  Therefore, [director] may be disqualified from acting as director.

IF ASIC satisfied disqualification is justified

Here, ASIC is satisfied that the disqualification of [director] is justified for [reasons].  Therefore, [director] may be disqualified from acting as director.

Cullen v Corporate Affairs Commission

It was appropriate to disqualify a person under the predecessor of s206F CA.  It was established that the director of four failed companies

· Had not met standards that community expects
· Did not remit group tax
· Failed to take appropriate action to minimise losses

· Intermingled the affairs of different companies

Period of disqualification was fixed for 2 years, with 5 years reserved for the worst case involving dishonesty or a large number of defaults

Delgona v ASC

A disqualification of 2.5 years was imposed.  Matters considered included that the transgressions were serious and the director showed a lack of understanding of the way a company should operate including:

· Lack of knowledge of accounts requirements

· Failure to hand over books to liquidator

· Lack of knowledge that a company of which the person was a director was insolvent
5.
Appointment of Directors

A company must have a minimum number of directors.

IF Proprietary Company

Here, [company] is a proprietary company and must appoint at least 1 director.  The director must ordinarily reside in Australia: s201A(1) CA.

IF Public Company

Here, [company] is a public company and must appoint at least 3 directors.  The directors must ordinarily reside in Australia: s201A(2) CA.  There is no maximum number of directors required by the CA, however, the constitution will usually deal with it.  

The first directors are appointed by putting the names in the application form to register the company: s120(1) CA.  Consent forms must be attached to the application: s117(5) CA, and if there is not consent, company commits an offence: s201D(1) CA.  

IF later directors

Here, [director] is being appointed after the first directors have been appointed.  They will be appointed by a general meeting by ordinary resolution under the replaceable rules: s201G CA or a method specified in the constitution.

IF casual vacancy

Here, [director] is being appointed to a casual vacancy because of a resignation of a previous director.  The position can be filled by the board of directors, but it is subject to consent by members at a general meeting: s201H(1) CA.  

IF Proprietary Company

Consent needs to be given by the general meeting within 2 months of the appointment: s201H(2) CA.

If public company

Consent needs to be given at the next annual general meeting: s201H(3) CA.

· Vacation of Office

· Removal of director of public company

· Any resolution to remove by board of directors is void s 203E

· Removal by ordinary resolution of members in general meeting on 2 months notice to company before meeting s 203D ( valid way of removing a director

6.
Types of Directors

(i)
Managing Directors

Appointment of managing directors is permitted under the replaceable rules: s198C CA, or the company’s constitution.  

· can be delegated any powers of board of directors: s198C(1)
· appointed under service agreement prescribing eg remuneration, powers: s201J
· appointed from among directors: s201J
· board may revoke powers given: s198C(2)

They act as the director and officer of the company (CEO) and generally manages the daily business of the company.  

(ii)
Governing Director

Appointment of the governing director is permitted under the constitution of a small family proprietary company which has several directors.  The Governing Director is granted broad powers for the running of the business: Whitehouse v Carlton.
(iii)
Executive Directors

Executive directors are full time employees under service contracts of the company who carry out the daily management of the company business: eg, managing director, director of finance.

(iv)
Non-Executive Directors

Non-Executive directors are not involved in the daily running of the company, rather they attend board meetings for a set fee.  They are meant to bring an independent view to board meetings and for good corporate governance a majority of non-executive directors on the board is expected.  

(v)
Committee of Directors

Directors of the company can delegate any of their powers to a committee of directors: s198D(1) CA.  The delegate/committee must follow directions of board: s198D(2) CA, and the exercise of power is as effective as if directors had exercised it: s198D(3) CA.  

The purpose of the delegation is to carry out particular management functions such as audit committee.  Recent failures of big public companies have been due to the failings of the audit committees, eg HIH.

(vi)
Alternate Directors

Where a director is unable to attend board meetings due to illness or incapacity, an alternate director can be appointed with the approval of the other directors: s201K CA.  The exercise of power is as if it was exercised by the original director: s201K(3) CA.  

Alternate Directors have the same duties of a normal director: Markwell Bros Pty Ltd v CPN Diesels, however, they only have the powers, rights and duties of a director when they’re acting in the place of the appointer: Strathmore Group Ltd v Fraser.

7.
Powers of Directors

Generally the board has exclusive management power of the company: s198A CA, except for some residual powers under the CA, constitution of company or the ASX.  

· Division of powers between BoD and members in general meeting

· Normal division of powers

· Replaceable rule s 198A or company’s constitution normally vests all management powers in the BoD except powers that CA, constitution or ASX listing rules (if pub comp) gives to members in general meeting

· Extent of powers

· Effect of directors acting within their powers

· Directors acting within powers may act against the wishes of the majority shareholders who cannot control the board whilst in office (Howard Smith v Ampol Petroleum @ 837).

· Powers of general meeting

· Powers under CA

· Altering constitution s 136(2)

· Removing director s 203C,D

8.
Duties of Directors

Directors owe duties under the general law and under the CA.  The general fiduciary duties owed by directors include: 

The general fiduciary duties owed by directors include:

1. Duty to act bona fide in the interests of the company ( Module 5B
2. Duty to exercise powers for proper purpose ( Module 5C
3. Duty to avoid conflicts of interest ( Module 5D

4. Duty not to misuse position or information ( Module 5E
5. Duty to act with due care and diligence ( Module 5F 

6. Duty to retain discretionary powers ( Module 5G
Here, it is necessary to consider [duty #1-6].  The statutory duties are contained in ss180-184 CA in addition to general law duties in s185 CA. 

(i)
Fiduciary Duties Generally

There is no accepted legal definition of ‘fiduciary’; however the preferable one is from Hospital Products v USSC, which states that, a fiduciary is ‘someone who undertakes to act on behalf of, or for the benefit of another in some particular matter’.  

The existence of a fiduciary relation is determined according to the nature and scope of the relationship between the parties and this is a question of fact for each case: Hospital Products v USSC.

(ii)
Who owes the duty?

The relationship between director and company is established as giving rise to a fiduciary duty, but only between the director and their company: Mills v Mills.

Under the general law both directors and senior executives are subject to fiduciary obligations: Drysdayle.  However, under the CA directors and officers are subject to the duties.  

INFORMATION FOR NOTE USER:

Need consider whether the person is actually a director ( 2. What are Directors and Officers and work through the sections that you need. 

This section (8. Directors Duties) is the beginning point of ALL directors duties, so there is no need to go through who is a director/officer for each of the duties you are considering ( proceed directly to specific duty requirements.  
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