LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 4 – Lifting the Corporate Veil

1.
Issue

Can [company’s] corporate veil be lifted, and [party] recover costs from [company] or [director]?

2.
What is the Corporate Veil?

The corporate veil refers to a company being a separate legal entity from members and directors.  In Saloman v Saloman Lord MacNaughten held that a company is a different person from the subscribers, even where incorporation occurs from earlier business, and it is substantially the same, the company is not at law, an agent of the original party.  

This is reflected in s124(1) CA which gives a company all the legal capacity and powers of a legal person plus all the powers of the body corporate.

Here, [company] is considered a separate legal entity from [directors/members]
Saloman v Saloman

· S had a leather business that he operated together with his 4 sons.

· Under the Companies Act (Eng) he incorporated the business as A S Co Ltd, a private company. S was the only substantial shareholder. He and his 2 sons were directors.

· S entered into an agreement (deed) with the company to sell his business to the company for 39,000 pounds and to apply the money towards: debentures secured by a mortgage (10,000 pounds); purchase of share capital (20,000 pounds) ; repayment of business debts and cash.

· After some time the company became insolvent. Upon a sale of the assets, the sum realised was less than the amount of the mortgage held by S and the unsecured creditors received nothing. The liquidator brought an action to set aside the transaction. It was claimed that the company was formed in fraud of the unsecured creditors that it was a mere agent of S.

Held

· Providing the formalities of incorporation were observed it was not contrary to the Companies Act for a trader to gain limited liability and obtain priority as a debenture-holder over other creditors

· A separate entity is formed under incorporation even if all the shares are owned by one person

· Lord Macnaghten:

· “The company is at law a different person altogether from the subscribers to the memorandum, and, though it may be that after incorporation the business is precisely the same as it was before, and the same persons are managers, and the same hands receive the profits, the company is not in law the agent of the subscribers or trustee for them”

3.
What is the effect of the Corporate Veil?

Here, the effect of the corporate veil is that [company] will be responsible for its own debts.  Additionally incorporation means that:

· Holding and subsidiary companies are treated as separate legal entities: Industrial Equity Limited v Blackburn
· Even within a corporate group, such as holding/subsidiary, directors owe duties only to the company in which they are a director: Walker
· A company may contract with its controlling members: Lee v Lee’s Air Farming Ltd
· Controlling members can be a secured member of the company and have preference over unsecured members: Saloman v Saloman
· A member has no legal or equitable interest in the property of the company: Macaura v Northern Assurance Co
· A company can commit an offence (Hamilton v Whitehead)

· A company can be liable in tort to a member: Lee v Lee’s Air Farming Ltd
· Company has legal capacity of an individual and powers of a body corporate (s 124(1))

· Company is liable for own debts – not directors and not shareholders who are only liable on a winding up of the company to the extent of any amount left unpaid on shares

· Holding companies and subsidiary companies (related companies under s 50) are treated as separate legal entities (Industrial Equity v Blackburn)

· Even within a corporate group, directors owe duties only to the company of which they are a director (Walker v Wimborne)

· Members have no legal or equiatable interest in the company’s propert (Macura v Northern Assurance; cf shares being personal property of the shareholder, have proprietary interest: s 1070A(1))

· Once a company is registered under the Corps Act, it is a separate legal entity, separate from its members and from those who manage it (the directors).

· Salomon v Salomon Ltd established that:

· Company is a principal – not agent of or trustee for its shareholders in absence of facts showing agency or trustee relation

· Company is separate from and can contract with its controlling shareholder

· Company is separate from its managing director

· Irrelevant under the Corporations Act to investigate motives of a sole trader for incorporating a business (eg limiting liability of members)

Here, [company] will be responsible for [act] unless there is a relevant exception to pierce the corporate veil.  

Industrial Equity Limited v Blackburn

· A group of companies which Industrial Equity was the holding company of disclosed sufficient profits from which a dividend could be paid

· The profits were made by the subsidiaries, and Industrial Equity asserted they could pay the dividends from these profits

Held

· Each company within a group is separate legal entity

· Just because the group’s accounting requirements treated teh group as a single entity, did not mean the corporate veil could be lifted for other purposes.

Lee v Lee’s Air Farming Ltd

· Lee was a pilot who operated a business and owned 2,999 of the 3,000 shares

· Lee was killed in a workplace accident and his wife sought payment under the workers compensation scheme

· Initially the claim was rejected because Lee was not a ‘worker’ under the definition because he had control of the company

Held by the Privy Council

· The company was a separate legal entity from its founder and it could enter into a contract of employment with him

Macaura v Northern Assurance Co

· Macaura owned land on which he sold timber, until he sold the land and timber to a company he formed and was paid all the fully paid shares

· A fire destroyed the timber, and the insurance policy was still in Macaura’s own name, and had not been transferred to the company

· Insurance company refused to pay citing that only persons with a legal or equitable interest in property are regarded as having an insurable interest

Held

· Court agreed with insurance company that only the owner of the timber had the insurable interest

· Shareholders, have no legal or equitable interest in their company’s property

Pioneer Concrete Services Ltd v Yelnah

· An agreement between 3 independent parties

· One of the parties had subsidiaries that was meant to act in the best interest of Pioneer concrete

· The holding company entered into a contract with Yelnah in breach of the agreement

Held

· The holding company was not a party to the clause of the agreement, rather it was an undertaking given by its subsidiary and the two were separate entities

4.
Can the Corporate Veil be lifted/pierced under the Corporations Act?

Here, [plaintiff] may be able to pierce the corporate veil, which would make any act or omission of the company, an act by its members, and therefore escheat responsibility to members.  

Note that under the Common Law, the courts were reluctant to pierce the veil.  (See 8)

Here, the relevant exceptions may be:

· Duty of directors to prevent insolvent trading by the company: s588G-U CA
· Liability of holding company for permitting a subsidiary company to trade while insolvent: s588V CA
· Liability of directors for debts incurred by body corporate acting as a trustee: s197 CA
· Uncommercial Transactions: s588FB CA
· The veil will be lifted for the purpose of treating corporate insiders (directors and related) differently from others who have dealings with the company.  Designed to ensure directors do not gain preferential treatment at the expense of creditors   

· Charging Company Officers: s267 CA
· Company officers who lend their company funds secured by a charge over its assets are treated differently from arm’s length secured creditors.

· Liability for Financial Assistance: s260A, 260D CA.

· Pierced the veil to ensure that officers liable for civil penalties who were involved in their company’s contraventions of the CA.  
5.
Directors’ Duty to prevent Insolvent Trading by the Company

This exception is designed to ensure directors are attentive to the situation in the corporations, and to protect creditors who cannot otherwise get payment for the company debt: Woodgate v Davis.

Here, [director] in acting as director, is under a duty to prevent the company from trading while insolvent: s588G CA
(i)
Standing (NOT AN ELEMENT, JUST AN EXTRA BIT)

Only certain people can institute proceedings against [director].  [Plaintiff] bears the onus of proof, on the balance of probabilities as they are seeking to make [director] liable: ASIC v Plymin.

IF Liquidator is Plaintiff

Here, [plaintiff] is a liquidator, and therefore can institute proceedings, against [director]: s558G CA.
IF a Creditor is Plaintiff

Here, [plaintiff] is a creditor of [company], and therefore can institute proceedings against [director]: s588R-U.  

IF Other Plaintiff
Here, [plaintiff] does not fall within one of the categories of people who can institute proceedings, and therefore would not have standing.  However, we will proceed as if they did.  

(ii)
Did [Company] Incur a Debt after 23 June 1993?

The company must have incurred:

· An ordinary debt: s255G CA, OR

· Be deemed to have incurred a debt where company enters into certain transactions adversely affecting its share capital or misapplies its assets: s588G(1A) CA.

A debt is generally accepted to mean an obligation by one person to pay a sum of money to another.  

Here [loan etc] would be considered a debt, under general law.  However, when [company] incurred the debt is also relevant, as the debt must have been incurred after 23 June 1993: s588G(1)(d) CA.  

Here, [Company] will incur a debt when it, by choice, does or omits to do something which as a matter of substance and commercial reality renders it liable for a debt: Standard Charter Bank v Anitco, or an obligation imposed by law: Shepherd v ANZ.

The date will vary depending on the terms of agreement: Taylor Module Engineering, however, when a company has no real chance to avoid the debt the obligation will be incurred when the contract was made: Standard Charter Bank v Antico.  Other situations include.    

IF there is a Lease involved

Here, the date involves the breaking of a lease.  It was held that date incurred was: Antico:

· For normal rent – At the beginning of the tenancy

· Period Lease – At the end of the term

IF lease contained a break clause
Here, the lease contains a break clause.  The better view is that after a break option has passed, the rent was incurred on the date the option expired: Shepherd v ANZ.

IF person demanding repayment of an amount previously paid

Here, [plaintiff] is seeking repaying of [money] under the contract as [company’s] consideration failed.  The debt is incurred at the time of the demand: Shepherd v ANZ.  
IF Money Borrowed

Here, the debt incurred is money borrowed.  The date the debt is incurred is the date of the contract: Hawkins v Bank of China.

IF Paying a Dividend 

 Here, [company] is paying a dividend.  The debt is taken to have been incurred when the dividend is paid or, if the company has a constitution that provides for the declaration of dividends, when the dividend is declared: s588G(1A)(1) CA. 

IF making a reduction of share capital, otherwise authorised by law

Here, [company] is making a reduction of share capital, otherwise authorised by law in Division 1 of Part 2J.1.  The debt is taken to have been incurred when the reduction takes effect: s588G(1A)(2) CA.
IF Buying Back Shares
Here, [company] is buying back shares (does not matter is the consideration is not a sum certain in money).  The debt is taken to have been incurred when the buy‑back agreement is entered into: s588G(1A)(3) CA.
IF redeeming redeemable preference shares that are redeemable at its option

Here, [company] is redeeming redeemable preference shares that are redeemable at its option.  The debt is taken to have been incurred when the company exercises the option: s588G(1A)(4) CA.
IF issuing redeemable preference shares that are redeemable otherwise than at its option

Here, [company] is issuing redeemable preference shares that are redeemable otherwise than at its option.  The debt is taken to have been incurred when the shares are issued: s588G(1A)(5) CA.
IF financially assisting a person to acquire shares for themselves or for a holding company

Here, [company] is financially assisting a person to acquire shares for themselves or for a holding company.  The debt is taken to have been incurred when the agreement to provide the assistance is entered into or, if there is no agreement, when the assistance is provided: s588G(1A)(6) CA.
IF entering into an uncommercial transaction

Here, [company] has entered into uncommercial transaction, other than one that a court orders, or a prescribed agency directs.  The debt is taken to have been incurred when the transaction is entered into: s588G(1A)(7) CA.
Therefore, the date the debt was incurred would be [date of contract, when dividend declared etc].  This date is [before/after] 23 June 1993.  

(iii)
Was [director/s] a director at the relevant time?

Here, [director] needs to have been a director at the time the debt was incurred: s588G(1)(a) CA.  [Director] will be considered a director if they are: s 9 Defn.  

a) A person who:

i. Is appointed to the position of a director; or

ii. Is appointed to the position of an alternate director and is acting in that capacity, regardless of the name that is given to their position

b) Unless contrary intention appears, a person who is not validly appointed as a director if:

i. They act in the position of a director; or

ii. The directors of the company or body are accustomed to act in accordance with the person’s instructions or wishes

IF person is CEO or Managing Director

Here, [director] hold the office of [CEO; s198C(i)] and is therefore a director under s9(a)(i) CA.  

IF person is part time chair person

Here, [director] is a part time chairperson: s248E(1)) and is therefore a director under s9(a)(i) CA.

IF person is not a director but acts in the capacity as one

Here, [director] does not meet the clear definition of director, however they may still fall within s9(b).  [Director] will only be classified as a director if they acted in that capacity and the board accepted the advice, and acted on it without their own discretion: Re Hydrodam.

Therefore, [director] [was/was not] a director at the time the debt was incurred.  

(iv)
Was [company] insolvent at the relevant time?

Whether [company] was insolvent will depend on if they were solvent: s95A(2) CA.  A person is solvent if and only if they are able to pay all their debts when they become due and payable: s95A(1) CA.  

The test of insolvency is an objective test.  The court will use the commercial test of insolvency, as distinct from the balance sheet test: Sandell v Porter.  This test relates to the overall liquidity of the company, and consideration is given to the whole financial position, not just the temporary lack of liquidity.  

Indicia of the test include:

· Appropriate calculation to determine if solvent is to weight up company debts against its good debts and case resources readily available assets: Sandell v Porter
· Companies financial position must be examined in its entirety and not viewed as a temporary issue of liquidity: Sandell v Porter
· Readily realisable assets including mortgaging or selling property, but not terminating companies business: Re Timbatec Pty Ltd.  

IF assets fundamental to the operations of the business

Here, [company] intends to sell assets that are not readily realisable as they are fundamental to the operations of the business.  Therefore on the balance of probabilities, it is likely that the court would find [company] insolvent at the relevant time.

IF Assets not fundamental

Here, [company] intends to sell assets which are not fundamental to the operations of the business and would probably be considered as realisable.  

IF company has unsecured credit it can use to pay

Here, [company] has a resource in credit.  [Plaintiff] would argue that this does not constitute a realisable asset, however, in Lewis v Doran the court held that it did not matter that as a commercial reality the company had a resource such as an unsecured borrowing or voluntary extension of credit by another party, as long as the court was satisfied that the resource allowed it to pay its debts as they become payable. 

Therefore, on the facts it appears that [company] was [solvent/insolvent] at the time the debt was incurred.   

Presumptions of Insolvency

However, there are rebuttable presumptions as to insolvency: s588E CA.  If either presumption is proved, the onus will be on [director] to demonstrate otherwise: s588E(9) CA.  

IF Company Being Wound Up

Here, [company] is being wound up, therefore is presumed to be insolvent: s588E(3)(a) CA.  If it can be proved that the company was insolvent for any time within a 12 month period from the date of filing of the application for winding up, it is assumed to be insolvent for the whole time thereafter: s588E(3)(b) CA.  

IF there has been a failure to keep records

Here, [company] has [failed to keep proper accounting records/have improperly disposed of the company books], and a presumption of insolvency will attach if: s588E(4) CA.  

a) The company has failed to keep financial records for a period required by s286(1): s588E(4)(a) CA.  Must keep financial records that:

i. Record, explain its transactions and financial positions and performance: s286(1)(a)  and

ii. Would enable true and fair financial statements to be prepared and audited: s286(1)(b)
b) The company has failed to retain financial records for 7 years as required by s286(2): s588E(4)(b) CA.

IF minor contravention of failure to keep financial records

Here, [director] would argue that the contravention of s588E(4)(a) CA is only minor or technical and the presumption should not apply:  s588E(5) CA.

IF Presumption would prejudice a right or interest of a person

Here, [director] would argue that the presumption of insolvency would prejudice a right or interest of a person under s588E(4) CA.  The presumption will not apply if:

· The contravention was due solely to someone destroying, concealing or removing financial records from the company: s588E(6)(a) CA.

· The records were not destroyed, concealed or removed by the director: s588E(6)(b) CA.

· The person was not directly or indirectly involved or reckless: s588E(6)(c) CA.

IF proof of insolvency in other proceedings

Here, [company] was proven to be insolvent in previous proceedings, there will be a presumption of insolvency in those proceedings: s588E(8) CA.

Therefore, on the balance of probabilities it is likely that [company] was [solvent/insolvent] at the time the debt was incurred.  

(v)
Did [director] have reasonable grounds of suspecting [company] was insolvent?

The question is whether, at the time the debt was incurred, did [director] have reasonable grounds of suspecting that [company] was insolvent, or was going to become insolvent: s588G(1)(c) CA.  Need to establish:

· Reasonable Grounds

· Suspect  

Reasonable Grounds

The test for reasonable grounds is an object test, judged according to the standard of a reasonably competent and diligent director in the proper discharge of their duties within the Corporations Act and common law: ASIC v Plymin.  

Suspect

Suspect means a positive feeling of actual apprehension of mistrust that the company is insolvent, which includes a slight opinion without sufficient evidence of the matter, but requires more than idle wondering: Queensland Bacon Pty Ltd v Rees.

In ASIC v Plymin, the court stated 14 indicators which indicate reasonable grounds to suspect insolvency.  Here, [plaintiff] would re relying on [indicia from below] to demonstrate a reasonable grounds of suspecting [company] was insolvent.  

Indicators of Insolvency

1. Continuing losses. (present in ASIC v Plymin)

2. Liquidity ratios below 1.

3. Overdue Commonwealth and State taxes (present in ASIC v Plymin)

4. Poor relationship with present Bank, including inability to borrow further funds. ((present in ASIC v Plymin)

5. No access to alternative finance.

6. Inability to raise further equity capital.

7. Suppliers placing [company] on COD, or otherwise demanding special payments before resuming supply.

8. Creditors unpaid outside trading terms.

9. Issuing of post-dated cheques (present in ASIC v Plymin)

10. Dishonoured cheques. ((present in ASIC v Plymin)

11. Special arrangements with selected creditors.

12. Solicitors' letters, summons[es], judgments or warrants issued against the company. (present in ASIC v Plymin)

13. Payments to creditors of rounded sums which are not reconcilable to specific invoices. (present in ASIC v Plymin)

14. Inability to produce timely and accurate financial information to display the company's trading performance and financial position, and make reliable forecasts.

IF the director signed financial reports

Here, it will also be relevant that there was a financial report signed by [director], as [director] has a duty to disclose solvency: s295(4) CA.  Here, the auditor’s report would show that reasonable grounds.  

Here, [director] on balance was likely to have had reasonable grounds to suspect that [company] was [solvent/insolvent].

(vi)
What was the directors state of mind?

For a contravention to occur:

a) The director was ‘aware’ that there are grounds for suspecting: s588G(2)(a)CA or
b) A reasonable person in a like position in a company in the company’s circumstances would be so aware: s588G(2)(b) CA.

IF director was ‘aware’

Here, [director] would need substantive awareness that there were reasonable grounds for suspecting insolvency: ASIC v Plymin.  This does not require an actual suspicion of insolvency, but does require an awareness of facts which would reasonably support insolvency.

IF a reasonable person would be so aware
This is judged by the standard appropriate for a director with varying competence, however, if there are special skills present they will be considered: 3M Australia v Kemmish.  Here, [plaintiff] would argue that while the director was unaware, a reasonable person in their position would have been aware of the reasonable grounds for suspecting insolvency: ASIC v Plymin.  

Therefore, based on [director] state of mind, the director [should/should not] have been reasonably aware of the grounds for suspecting insolvency.

(vii)
Did the director fail to prevent the company from incurring the debt?

There is no obligation on [plaintiff] to prove that [director] was under a duty to take a particular step which would have been effective to prevent [company] from incurring the debt: Elliot v ASIC.  

Prevention is extended to include inactivity or omission as well as acts by [director]: ASIC v Plymin.  

Here, [director] has failed in preventing [company] from incurring the debts by [doing/not doing] [act]. 

Therefore, if all 6 elements are established, [director] would prima facie be liable for the consequences that follow, unless there is a defence.  

6.
Are there a Defence available?

The defences available to [director] apply to Alleged contraventions of s588G(2) CA, in relation to incurring a debt, and includes proceedings under s588M CA in relation to the director incurring the debt: s588H(1).  

(i)
Reasonable grounds to expect that the company was solvent

Where a person had reasonable grounds to expect, and did expect the company to be solvent, even when incurring the new debt: s588H(2) CA.  The test requires an objective consideration of all information that was available at the time: 3M Australia v Kemish.

Expectation means ‘regarded as likely’: CBD v Fredrich, and here, [director] would have to demonstrate a measure of confidence, greater than a mere hope of possibility that the company was solvent: Tourprint International v Bott.    

IF director does not inform themselves of the true financial position

Here, [director] has not sought to inform themselves of the true financial position of the company either before being director, or while acting as director.  Therefore, this defence will not be available: CBA v Fridrich.

(ii)
Reliance on information as to solvency from another competent person

Here, [director] may be able to establish a defence on the basis that they placed reliance on information provided by [person]: s588H(3) CA.  In order to establish this [director] would need to show they had reasonable grounds to believe and did actually believe:

a. That a competent and reliable person was responsible for providing adequate information about the company’s solvency: s588H(3)(a)(i) CA.  

Here, [person director got information from] was [qualifications, expertise of person etc] which [would/would not] be considered a competent and reliable person for providing information about the company’s solvency.

b. That the person was fulfilling that responsibility: s588H(3)(a)(ii) CA.

Here, [director] had confidence in [person] in such a way which gave them reasonable grounds for believing that the responsibilities were being performed: ASIC v Plymin.
c. That on the basis of the information provided, the company was solvent at the relevant time: s588H(3)(b) CA.

Here, [director] believed the information presented by [person] which held that at the relevant time [date from earlier] [company] was solvent.  

(iii)
Director was Ill or did not take part in the management of company

Here, [director] was [ill/good other reason/not take part in management of company] at the time the debt was incurred, and can raise the defence in s588H(4) CA.

IF director excluded or Deceived from management by co-director
Here, [director] has been [excluded/deceived] from management by a co-director.  This will not be sufficient for the defence where [director] has not demonstrated a proper degree of commitment to become involved in the management of the company.  Here [director] [has/has not] demonstrated commitment to becoming involved.  

IF director abdicates duties to a co-director

Here, [director] has abdicated his duties as director to a co-director, [co-director].  This is not sufficient as it is inconsistent with the duties imposed on all directors by both statute and common law.  

(iv)
Director took all possible steps to prevent company from incurring the debt

Here, [director] will argue that [action] was all he could do to prevent [company] from incurring the debt: s588H(5).  In assessing the action, the court may have regard to:

a. Any action with a view to appointing an administer of the company: s588H(6)(a) CA.

b. When the action was taken: s588H(6)(b) CA.

c. Results of the action: s588H(6)(c) CA.

If director resigns

Here, [director] has resigned from their position in an attempt to prevent [company] from incurring the debt.  Arguably this may suffice, however, the vote may still proceed without [director].  


IF Reservation by executive director to a Managing Director re solvency

Here, [director] may argue that they expressed reservation to the managing director about the company’s decision to continue trading when the solvency was doubted.  This is not likely to be sufficient steps: Burrron?
Therefore, [director] may rely on [defence #1,2,3, or 4] regarding their breach of duty.  

7.
What are the consequences for breach?

If [director] is found to have traded while insolvent, the corporate veil will be lifted and [director] will be liable.  In addition to compensation, s588G CA is a civil penalty provision under s1317E CA and may attract criminal penalties under s588G(3) CA.

(i)
Compensation 

The court may, on application for a civil penalty order, make an order requiring [director] to pay compensation: s588J CA.  The court must be satisfied that:

a) The person committed the contravention in incurring the debt: s588J(1)(a) CA.

b) The debt is wholly unsecured: s588J(1)(b) CA.

c) The person the debt is owed suffered loss or damage as a result of company’s insolvency: s588J(1)(c) CA.

The value of compensation is equal to the amount of that loss or damage.

IF company that incurred the debt is in liquidation
Here, [company that incurred the debt] has been placed in liquidation; however, the liquidator may still be able to seek compensation from [director] who contravened s588G CA: s588M CA.  

The liquidator can still mount compensation recovery proceedings whether or not ASIC has commenced an application for a civil penalty order or criminal proceedings: s588M(1)(e) & (f).  Further ASIC will bear the cost of proceedings as part of the civil penalty order or criminal proceedings.  

Here, [director] would be liable to [company that incurred the debt] to the amount of loss or damage suffered.

IF Creditor initiated Compensation
Here, [plaintiff] is a creditor, who may also be able to bring a compensation claim: s588R-588U CA.  The provisions provide time for liquidators to decide whether to initiate their own proceedings.  [Plaintiff] must wait 6 months after the beginning of winding up, and give notice to the liquidators stating:

a. Creditor intends to begin proceedings under s588M CA: s588S(a) CA.

b. Asking the liquidator to give, within 3 months of the notice:

i. A written consent to begin proceedings: s588S(b)(i) CA. or

ii. A written statement of reason why the liquidator thinks creditor should not pursue the action: s588S(b)(ii) CA.

If after the 3 months, the liquidator has not consented, [plaintiff] may be able to apply to the courts to begin proceedings: s588T(2) CA.  

However, a creditor will not be able to bring proceedings against the director where the liquidator has:

a) Applied under s588FF in relation to the debt; s588U(1)(a) CA.  or
b) Applied begun proceedings under s588M CA; s588U(1)(b) CA. or

c) Intervened in an application for a civil penalty order against the director for breach of s588G CA: s588U(1)(c) CA.

Therefore, [plaintiff] [may/may not] be able to apply for compensation under s588M CA.  If they are successful, the amount recoverable is the amount of the loss or damage suffered by the individual creditor: s588M(3) CA.  

(ii)
Civil Penalty Provisions

In addition to compensation orders under s588J CA, the court may impose pecuniary orders: s1317G CA, or disqualify [director] from managing companies: s206C CA.  

Pecuniary Orders

Only ASIC (s1317J(1)) or the responsible corporation (s1317J(2)) may apply for a declaration or pecuniary order.  The court may order a pecuniary penalty payable to the commonwealth if a declaration is made under s1317E, and the contravention is of a civil penalty provision, and is materially prejudice against the company or its ability to pay creditors: s1317G(1) CA.  

Here [director] [would/would not] be required to pay a pecuniary order.  The maximum payable is $200,000 for an individual: s1317G(1B)(a) CA, or $1 million for a body corporate: s1317G(1B)(b) CA.  

Disqualification from Managing Companies

Here, in addition to compensation orders, [director] may be disqualified from managing any corporation for a number of years: s206C CA.  The court must be satisfied that disqualification is justified: s206(1)(b) CA.  

(iii)
Criminal Offences

Here, the contravention of s588G CA, has been done dishonestly.  [Director] would be liable for compensation equal to the amount of that loss or damage: s588K CA, or imprisonment, or both.  
8.
Can the corporate veil be pierced at common law?

Australian courts have been reluctant to lift the corporate veil, unless legislation allows for it.  The courts have however lifted the corporate veil in some cases where there is:

· Fraud – When the company uses a company as a vehicle for fraud: Re Darby
· Avoidance of legal obligations – where a company has been used as a sham so as to avoid a legal obligation under contract or statute: Gilford Motor Co Ltd v Horne.
· Involvement in director’s breach of duty – Where a company knowingly participates in a directors breach of fiduciary duties: Green v Bestobel Industries Ltd.

Page 3 of 12

