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Module 2C – Aspects of the Incorporation Process

1.
Decision to Incorporate

The decision to incorporate is generally an optional decision, however, where there are 20 or more persons wishing to carry on a business for gain, it is mandatory: s115CA.

There are advantages and disadvantages of incorporation, which include:

Advantages

· A company is a new legal entity that’s solely liable for its own debts

· There is limited liability for members for the debts of a company

· A company has an indefinite existence (perpetual succession)

· Business proprieties look for tax advantages. Eg, tax effective superannuation

Disadvantages:

· Limited role of shareholders in management structure of company, eg s198A CA
· Increasing number of penalty provisions which apply to defaulting directors, including civil penalty provisions

· Fees associated with incorporation, and on filing various returns with ASIC, paperwork associated with company registers, meetings and accounts

2.
Procedure to Obtain Registration of a Company

There are 6 steps in the pre-incorporations procedure:

1. Proposed company name

2. Agreement as to constitution

3. Consent to become members

4. Consent of first directors and secretary

5. Lodgement of Application

6. Payment of Prescribed Fees

(i)
Proposed Company name

The proposed name of the company must be available: s148(1)(a) CA.  

IF not available

A name will not be available where:

· It is identical to a name reserved or already registered for another body under the act: s147 CA 
· It is unacceptable under the regulations of the act – eg. Reg. 2B.6.01(2):

· A name likely to be offensive to a member of the public: Little v ASIC
Little v ASIC

The AAT directed the ASIC that the name Virgin Mary Pty Ltd was unacceptable for registration because it would be offensive to members of the Christian and Islamic faiths
A name may be reserved, which prevents the name from being used by another company: s152(1) CA.  On registration ASIC gives the company an ACN, and registers it along with the name: s118 CA.  

Some Requirements of the name include:

· Limited public company must have ‘Ltd’ after its name; limited proprietary company must have ‘Pty Ltd’ after its name: s148(2) CA.

· No liability company must have ‘N/L’ after its name: s148(4) CA.  
(ii)
Agreement as to constitution

The first members sign an agreement as to the constitution where: one is adopted instead of the replaceable rules: s136(1); or where it is mandatory to have a constitution, eg, no liability company: s112(2)(b);  s150(1) CA.
(iii)
Consent to become members

The first members sign a consent to become members of the company and also to take up the shares and pay for them where the company has a share capital: s117(2)(c)(k)(m) & (5) CA.
(iv)
Consent to first directors and secretary
First directors and secretary sign consent to act in that capacity on registration of the company: s117(2)(d),(e),(f); (5) CA.
(v)
Lodgement of Application

The applications is lodged with ASIC under s117 CA
The details are to be found under s117(2):

(a) address of company’s proposed registered office: s117(2)(g)

(b) for a public company – opening hours of registered office: s117(2)(h)

(c) address of proposed principal place of business: s117(2)(i)

(d) for public company limited by shares or unlimited company and non-cash consideration, details of non-cash consideration: s117(2)(l)

(e) for company limited by guarantee, amount each member has agreed to guarantee: s117(2)(m)

a. whether company will have an ultimate holding company: s117(2)(ma), and if so, the:

b. name of ultimate holding company: s117(2)(mb)(i)

c. ABN, ACN or ARBN of ultimate holding company: s117(2)(mb)(ii)

d. Place ultimate holding coy registered if not Australia: s117(2)(mb)(iii)

(f) State or territory in which coy is to be taken to be registered: s117(n)
May also have to be lodgement of a constitution where one is adopted and its a public company: s117(3) – there is also a prescribed form: s117(4)
(vi) 
Payment of Prescribed Fees

When an application with ASIC you are required to pay your fees: s1351; s1354 CA – Limited by shares $400, limited by guarantee $350
3.
Certificate of Incorporation

ASIC may issue a certificate of registration and give ACN:  s118(1).  Generally will only refuse to issue certificate in exceptional circumstances – ie if disqualified person is named as director

s1274(7A) CA – certificate is conclusive evidence that all requirements of registration have been complied with and evidence company was registered on that date.

4.
Foreign Companies

A foreign company is one incorporated or unincorporated body formed outside Australia: s9 def’n.  There is no need to reincorporate in Australia to do business here.

The business just needs to register, as they cannot carry on business in Australia unless registered: s18-21 CA.  The registration requirements are set out in s601CD CA.  

5.
Types of Registered Companies

(i)
Classification according to the liability of members on winding up

The classification of these companies is found in s112(1) – division into 4 types; company limited by shares, company limited by guarantee, no liability company, unlimited company (very rare).
Company Limited by Shares 
Definition – One where the liability of a shareholder is to contribute to the liabilities of the company on winding up but limited to the amount, if any, that’s unpaid on shares: s9 & 516 CA
Liability of shareholders: s516 CA;
Characteristics:

Name – It must have Ltd at the end of its name: s148(2) CA;

Public or proprietary status: s112(1) CA;

Use – exclusively used for trading

Prevalence – the most common form of company in our society

Company Limited by Guarantee

Definition – Liability is limited to the amount its members undertake to contribute in the winding up of the company: s9 & 517 CA
Liability of members: s517 CA;

Characteristics:

Name – must have Ltd at the end of its name: s148(2), s149 CA;

Public or proprietary status - Can only be incorporated as a public company s112(1) CA;

Share capital – No share capital cause it is only limited by guarantee

Use – generally used as NFP (Not for Profit), eg RACQ

No Liability Company

Definition – One where there is no contractual right under its constitution to recover calls made upon its shares from a shareholder who fails to pay for it: s112(2)(c), s254M(2) CA   

Liability of members – as above sections – if a shareholder does not pay its calls the shares are subject to forfeiture: s154Q, also the shareholder is not entitled to the dividend: s254W CA
Characteristics:

Name – Must have NL (No Liability) at the end of its name: s148(2), s149 CA;

Public or proprietary status – Can only be a public company: s112(1) CA;
Share capital – It must have a share capital: s112(2)(a) CA 

Use – Find that they must state in their constitution their sole purpose is for mining purpose: s112(2)(b), mining purposes defined in s9 CA (mining purpose objects) – must not engage in activities outside those mining purposes: s112(3) – the contravention of this provision does not invalidate any act or transactions: s112(5).

(ii)
Classification according to Public or Proprietary Status

Public Company

How is a public company defined – A company other than a proprietary company: s9 CA
What are its characteristics

Name – Must have Ltd at the end of its name: s148(2), s149 CA;

Shareholdings – public companies have shares spread amongst a large number of shareholders, to enable equity funding for large projects the company may enter into

Proprietary Company

What is the definition of a proprietary company – One registered as a proprietary company s9, s 45A(1) CA
Real definition comes from the restrictions which apply set out in s112 & 113 CA – it must be a company limited by shares: s112(1), not have more than 50 non-employee shareholders: s113 (excluded are people who are employees of a subsidiary: s113(3)), cannot engage in activities that require the disclosure of a lodgement document, eg prospectus: s113(3)
What are its characteristics?

Name - Must have Pty Ltd in its name: s148(2) CA;
Nature of shareholdings – Held by a small number of persons (s 112(1))
Prevalence – Most common in our society

Use – Its use is primarily for small family business or joint venture companies set up for a limited project

· Does a private company enjoy privileges a public company does not?

· Minimum number of directors s 201A

· Private comp can have 1, public must have 3

· Removal of directors (s 203D + E)

· In a Pty Ltd, the board of directors can remove a fellow director. In a Ltd, only the members can remove a director. 

· Small vs Large Pty Ltds

· small proprietary company is one that satisfies two of following criteria: 

· (a) consolidated revenue for financial year for company and any entities it controls is less than $25 million; or
· (b) value of consolidated assets at end of financial year of company and entities it controls is less than $12.5 million; or

· (c) company and the entities it controls have fewer than 50 employees at end of financial year: s 45A(2) CA 

· large proprietary company is a proprietary company that is not a small proprietary company: s 45A(3) CA

· Advantages of Small Pty Ltd

· Not required to prepare annual financial accounts or disclose financial information to ASIC (Part 2M.3)

(iii)
Classification according to Holding or Subsidiary Company
Body corporate is subsidiary of another body corporate if other body: s46(a) (i)-(iii)

(i) Controls composition of board of directors

‘Control’ – s47: Holding company has control to make appointments if: 

· Person cannot be appointed without exercise by holdings company of power in person’s favour

· Appointment as director follows from person being appointed director of holding company

N.B. Practical control is not enough – must be real power: Mount Edon v Burmine; Bluebird v Graf.  

(ii) In a position to cast/control more than 50% of voting power at general meeting

‘Voting Control’ – Legally enforceable power or practical control – whether revocable or not; provided under that control of another person doesn’t depend on some other act

N.B. If proxy but holding company undertakes to vote in way that shareholder’s want – not enough: Bluebird v Graf
(iii) Holds more than 50% of issued shares (excluding preference shares)

‘Holds’ – person who is registered as holder of shares on company’s register; 

N.B. >50% of value not number of shares: Re Swan Brewery  

· Y Ltd will be a subsidiary of X Ltd where X Ltd:

· Controls composition of board of directors (s 46(a)(1)); or

· Meaning of control here refers to control flowing from a legally enforceable power, and not some kind of de facto or practical control of the board of directors (Mount Edon Gold Mines v Burmine Ltd; Bluebird Investments v Graf)

· S 47 is relevant: how does it fit into s 46(a)(1)?

· S 47’s purpose is to indicate non-exhaustively some cases in which composition of Y Ltd’s board is taken to be controlled by X Ltd ie where X Ltd has the power to appoint or remove all or a majority of directors

· In a position to cast or control casting of more than 50% of the voting power at a general meeting (s 46(a)(2)); or

· Concept of “control test” – satisfied if a company has a legally enforceable power to control the casting of the necessary number of votes required. However, certain arrangements falling short of “control” will still satisfy the first part of s 46(a)(2), by virtue of the “position to cast” test. That is, where a company is in a position to cast the required percentage of votes if it has a present ability to cast the votes; for example, where there company holds open proxies enabling it to cast more than 50% of the votes at a general meeting of another company.

· Holds more than 50% of issued shares excluding preference shares (s 46(a)(3).

· A company only “holds” shares if it is a registered shareholder.

· Shares in a subsidiary held by a nominee in trust for the holding company are treated as being held by the holding company (s 48(3))

· But if the company is holding the shares as trustee or other fiduciary capacity, the shares not being “held” by the company (s 48(2)).
· s46(b): the first body is a subsidiary of a subsidiary of the other body (X ltd ( Y Ltd ( Z ltd)
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