LWB334 - Riedel Notes 

                                                                    Semester 2, 2008


Module 3A – History of Corporate Constitution

1.
Prior to the Company Law Review Act 1998
Prior to CLRA 1998 a company’ constitution was comprised of the memorandum of association and the articles of association.  The memorandum of association set out provisions relevant to the company’s external dealings with outsiders eg/ the objects of the company, a limitation clause.

The articles of association sets out provisions relevant to the internal dealings of the company eg/ appointment of directors, shareholder’s rights: Asbury Railway Co Ltd v Riche
2.
Companies Registered After the Company Law Review Act 1998

(i)
Status of memorandum and articles of association
CLERP provides the memorandum of association is abolished and articles of association are not necessary: s134 CA:

Provides that a company is not required to have a constitution and introduces the concept of replaceable rules which establish basic rules of internal management ( effect that a company may be governed by a constitution, replaceable rules, or a combination of both.

(ii)
Optional Constitution

A company may adopt a constitution, either on registration (each person specified on the application for registration agrees to the terms) or after registration: s136 CA and that the company may modify or repeal its constitution, or provisions by special resolution: s136(2) CA.  
A constitution may limit a company’s exercise of powers and set out the objects of a company: s125(1)(2) CA.  A constitution may govern the internal management of a company: s134 CA.  

(iii)
Mandatory Constitution

It is option for a company to have a constitution unless: s136 CA: 

No liability companies are required to have a constitution which states that the company’s sole objects are mining purposes: s112(2)(a) CA.  

A company limited by guarantee which wishes to remove the word “limited” from its name must have a constitution: s150 CA.  

3.
Companies Registered before the Company Law Review Act 1998

Where a company chooses to retain its existing constitution, the memorandum and articles of association comprise their constitution: s1415 CA.  The company may modify or repeal its constitution/ provision by special resolution: s136(2) CA.  

Where a company chooses to repeal its constitution and doesn’t replace it with another, the company is governed by the replaceable rules: s134 CA.  

4.
Replaceable Rules

(i)
Nature of Replaceable rules

The replaceable rules are rules that govern the internal administration and management of companies.

(ii)
Application of Replaceable rules

The replaceable rules will apply to all new companies, unless the company displaces or modifies these rules by its constitution: s135(2) CA.  Where the company adopts the replaceable rules, they are subject to amendment by enacted law.  As a general rule replaceable rules apply to all companies.  

(iii)
Replaceable rules and single director/shareholder companies

Proprietary companies where the same person is both its sole director and sole shareholder are an exception to this general rule: s135 CA.  

· The business of the company is to be managed by or under the direction of the director who may also exercise all the powers of the company such as the power to issue shares, borrow money and issue debentures (s 198E(1)).

· The director may execute a negotiable instrument (s 198E(2))

· The director may appoint another director by recording the appointment and signing the record (s 201F)

· The director is to be paid remuneration for being a director that the company determines by resolution (s 202C).

Only apply to single director or shareholder Pty Ltd. The replaceable rules become applicable as soon as shares issued to another person or appoints additional directors.

(iii)
Replaceable rules and proprietary companies

Before issuing shares of a particular class, directors of a proprietary must offer them to the existing holders of shares of that class: s254D CA.  

Directors in a proprietary company may pay dividends as they see fit: s254W(2) CA. 
Directors of a proprietary company my refuse to register a transfer or shares in the company for any reason: s1091E CA.  

Failure to comply with applicable replaceable rules is not  of itself a contravention of Corporations Law.  Therefore provisions relating to criminal and civil liability are inapplicable: s135(3) CA.  
(iv)
Examples of replaceable rules – see s 141, page 125 Corps Legislation
Rules covering the appointment, removal, resignation and powers of directors: ss224C,D; s225A; s226A; s226E
Rules covering members’ meetings.  Eg/ notice requirements, quorum requirements, rights to appoint a proxy, voting rights and voting: ss249J; s49T; s249X; s250E; s250J
Rules governing shares.  Eg/ registration and transfer of shares and payment of dividends: s254U; s1091B 

(v)
Mandatory Replaceable rule

A mandatory replaceable rule cannot be replaced by the company’s constitution.  Section 249X  provides for the appointment of proxies, is a mandatory replaceable rule for public companies.
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