LWB334 – Riedel Notes
 
                                                                   Semester 2, 2008


Module 5K – Minority Shareholder Protection

1.
Issue

Having established fraud on the minority (see Module 5J), we need to determine if [plaintiff] has any recourse against controlling members.

2.
Standing

To be granted a remedy [plaintiff] must be able to institute proceedings.  Here the wrong has been done to [company], and the action would be a derivative action, commenced on behalf of [company].

3.
Common Law Derivative Action

The common law derivative action is derived from the rule in Foss v Harbottle.  The rule states:

1. Where a wrong is done to a company the company is the plaintiff (Proper Plaintiff Rule)

2. Where the member’s complaint results in an irregularity which can be ratified by ordinary resolution, then a court will be reluctant to grant leave to a minority member to initiate proceedings: MacDougall v Gardiner.

As the board of directors have exclusive power of management they are the ones who have the power to decided whether to institute proceedings: s198A CA.

(i)
Exceptions to Rule

A member was permitted to bring an action to redress a wrong done to [company] is one of the exceptions in Foss v Harbottle applied.  These exceptions only apply to the internal management aspect.  

Members could only sue to enforce corporate right if:

1. act of company is ultra vires or illegal; 

2. act of company requires a special majority at general meeting eg special resolution and company does not comply;

3. member’s personal rights are infringed

4. majority perpetrates a fraud on the minority

5. interests of justice require (an Australian exception only)
However, by virtue of s236(3) CA, the right of a person at general law to bring an action on behalf of a company is abolished, as is the right to intervene in such proceedings.  The only way [plaintiff] can bring an action on behalf of [company] is with leave of the court: s237(2) CA.  

However, [plaintiff] is still able to instate proceedings for an infringement of a personal right: s236(3) CA.  
4.
Common Law Personal Action

Here, [plaintiff] may be able to institute proceedings for infringing a personal right.  Personal rights may be conferred by Corporations Act, constitution, separate contract between shareholders or shareholder-director contract etc.

IF Company acts ultra vires

Here, [company] has acted ultra vires.  The company’s constitution forms a statutory contract between members and the company which creates a personal right: s140 CA.  
IF expropriation of shares

Here, there has been an expropriation of shares, which constitutes a breach of personal rights: WCP v Gambotto.
IF affects voting rights

Here, there has been an improper share issue.  Shareholders have a personal right to ensure that the voting power of their shares is not reduced or diminished by an improper share issue:  Residues Treatment and Trading Co Ltd v Southern Resources Ltd. 

5.
Statutory Derivative Action

A statutory derivative action replaces the exceptions to the rule in Foss v Harbottle.  Under Part 2F.1A, the common law remedy is abolished.
(i)
Standing

[Plaintiff] will be able to bring an action on behalf of the company, and in the name of the company if they have standing per s236 CA, and are granted leave under s237 CA.
IF person is a member of [company] or [body corporate]

Here, [plaintiff] is a member of [company] or [body corporate].  They will have standing to bring an action in the name of [company]: s236(1)(a)(i) CA.  
IF person is a former member of [company] or [body corporate]

Here, [plaintiff] is a former member of [company] or [body corporate].  They will have standing to bring an action in the name of [company]: s236(1)(a)(i) CA.  
IF person is a person entitled to be registered as a member of [company] or [body corporate]

Here, [plaintiff] is a person entitled to be registered as a member of [company] or [body corporate].  They will have standing to bring an action in the name of [company]: s236(1)(a)(i) CA.  
IF person is an officer or former officer of [company]

Here, [plaintiff] is an officer or former officer of [company].  They will have standing to bring an action in the name of [company]: s236(1)(a)(ii) CA.    

[Company] does not need to be named as a plaintiff, the requirement will be satisfied by joinder of [company] as a defendant: Keyrate Pty Ltd v Hamarc Pty Ltd.  
(ii)
Granting Leave

The court will grant leave when 5 criteria are satisfied: Goozee v Graphic World Group Holdings Pty Ltd.  The criteria are set out in s237(2) CA, and the court will grant leave if:

(a) it is probable that the company will not bring proceedings, or properly take responsibility for them or the steps in them; and

(b) the applicant is acting in good faith; and

(c) leave is in the best interests of the company; and

(d) there is a serious question to be tried; and

(e) 14 days notice has been given to the company or leave is otherwise appropriate.
[Applicant] bears the onus of establishing on the balance of probabilities all of the requirements to the courts satisfaction: Swansson v Pratt.  

Inaction by Company

Here, the proposed defendant is in control of the company or supported by the majority shareholder or board.  Inaction may be readily inferred, however, [applicant] bears the onus of establishing that actual refusal, or probable refusal will result: Swansson v Pratt.  
Applicant’s Good Faith

Here, there may be issues about [plaintiff’s] good faith.  The court must consider whether the action is for the private purpose of the applicant, rather than the company, and will have regard to:

(a) Whether the applicant honestly and reasonably believes that a good cause of action exists and has a reasonable prospect of success

(b) Whether the applicant is seeking to bring the derivative action for a collateral purpose such that it would amount to an abuse of the court’s process (eg by putting pressure on it to pay dividends).

IF issue with good faith

Here, [plaintiff’s] purpose for bringing the action is [reason] which might be viewed more as a personal reason and an abuse of the courts time.

IF no issues with good faith

Here, [plaintiff’s] purpose for bringing the action is honest and reasonable and there is no collateral purpose.  

· There is also an implicit requirement (ie court said this was required but it’s not in the statute): applicant would have to suffer real and substantive injury if the action were not permitted (Swansson v Pratt @ 1602)
Best Interest of Company

[Applicant] need will need to produce evidence of the following matters to show that it is in the best interest: Swansson v Pratt.

(a) evidence of character of the company (small family company cf large public) 

(b) evidence of the business of the company, so the court can look at effects on the business 

(c) evidence as to whether the substance of the legal redress which the applicant seeks could be achieved by some other means, 

(d) evidence of the ability of the defendant to meet at least a substantial part of any judgement in favour of the company (practical benefit for the company), it is not necessary for the company to undertake a cost-benefit analysis for outcomes (Metyor v Qld Electric)
Effect of Rebuttable Presumption
· There is a rebuttable presumption that leave is not in the company’s best interests if it can be established that: (s 237(3))

· The proceedings relate to a ‘third party’; and

· A person is a ‘third party’ where (s 237(4)):

· The company is a public company and the person is not a related party of the company; or

· Related party = director, director of controlling public company, director’s spouses (only applies to public companies) (s 228(2))

· The company is not a public company and the person would not be a related party of the company if it were a public company

· The company has decided not to proceed, settle, intervene etc; and

· All directors who participated in that decision:

· Acted in good faith for a proper purpose; and

· had no material personal interest in the decision; and

· informed themselves to the extent they reasonably believed appropriate; and

· rationally believed the decision was in the company’s best interests. 
· Rational unless no reasonable person in their position would hold it
Serious Question to be Tried

[Plaintiff] would need to demonstrate that the claim is not frivolous and that there is a serious question to be tried.  The courts will not look at the merits of action to any significant degree: Swansson v Pratt.

· same as when it comes up in injunctive proceedings

· requires the application to show that there is a real question to be tried, ie must identify the legal or equiable rights to be determined at trial in respect of which final relief is sought (Ragless v IPA)
Notice of Proceedings to Company

Here, there [has/has not] been 14 days notice given of the application.  The intention of the section is to allow time so that the dispute may be resolved without the courts, and to gauge whether [company] will bring action themselves.  

OVERALL: Therefore, on balance all the requirements [have/have not] been made out.  Therefore [plaintiff] [will/will not] be granted leave by the court, subject to the rebuttable presumption.

· Who has the onus of proof?

· The applicant bears onus of establishing on the balance of probabilities all the requirements of s 237(2) (Swansson v Pratt)

· Must all 5 criteria be met for the court to grant leave?

· All 5 criteria must be met, no residual discretion for court to grant leave if any are not met (Goozee v Graphic World)

(iii)
Effect of Ratification

Here, [company] has ratified the breach.  Ratification of the breach will not prevent a person seeking leave, or that proceedings need be in favour of the defendant.  The court will take ratification into account when deciding what order or judgement to make.  

(iv)
General Powers of the Court

IF granted leave

Here, [plaintiff] will be granted leave.  The court may make any order or give any direction it considers appropriate including:

· Directions regarding the conduct of the proceedings

· Appoint an independent person as investigator

· costs

6.
Statutory Personal Actions

Members may bring statutory personal actions with regard to:

· Acting for oppression: Part 2F.1 (ss232-235) CA
· Statutory Injunction: s1324 CA. 
7.
Action for Oppression

(i)
Standing

The people who may apply for an order under s233 CA are set out in s234 CA.  

IF plaintiff is a member

Here, [plaintiff] is a member and will therefore have standing: s234(a) CA.  
· Meaning of “member” (s 231, s 234(a))

· Applicant must be registered as a member

· A holder of an equitable interest as unregistered purchaser has no standing under this provision (Niord v Adelaide Petrol; James John v Intercaptial)

· “member in a capacity other than as a member”

· an applicant can complain of conduct such as their removal as a director of the company (NSW Rugby League v Wayde @ 185)

· “another member in their capacity as a member”

· member has standing even though not a member, when unfair conduct occurred (Re Spargos Mining); or

· not a member of the particular group of aggrieved members (ie not a member of a particular class of shareholders).

IF plaintiff is a person removed from register because of selective reduction

Here, [plaintiff] is a person removed from register because of selective reduction and will therefore have standing: s234(b) CA.  

IF plaintiff is a person who ceased to be a member 
Here, [plaintiff] is a person who ceased to be a member and will therefore have standing: s234(c) CA.  

· S 234(c) former member = application must relate to the circumstances of ceasing to be a member

IF plaintiff is a person who receiver shares by operation of law

Here, [plaintiff] is a person who receiver shares by operation of law and will therefore have standing: s234(d) CA.  

IF plaintiff is a person who ASIC thinks is appropriate

Here, [plaintiff] is a person who ASIC thinks is appropriate and will therefore have standing: s234(e) CA.  

(ii)
Grounds

The court will make an order for oppressive conduct if [plaintiff] can establish that one or more grounds in s233 CA are satisfied.

(a) the conduct of a company's affairs; or 

(b) an actual or proposed act or omission by or on behalf of a company; or 

(c) a resolution, or a proposed resolution, of members or a class of members of a company;

is either: 

(d) contrary to the interests of the members as a whole; or 

(e) oppressive to, unfairly prejudicial to, or unfairly discriminatory against, a member or members whether in that capacity or in any other capacity.
IF conduct of company’s affairs

Here, [plaintiff] would be seeking to establish that a course of conduct continuing at the time of the application is contrary or oppressive: Re HR Harmer Ltd.  Affairs of a company is defined in s53 CA and includes:

· promotion, 

· formation, 

· membership, 

· control, 

· business, 

· trading, 

· property

· liability

· assets

· profits and income

· receipts

· losses

· expenses

· internal management

· power to exercise/ control right to vote or dispose of shares.

· transactions and dealings
IF actual or proposed act or omission

Here, [plaintiff] would be seeking to establish that an actual or proposed act or omission contrary or oppressive.  This includes a single act by a company: Roberts v Walter Development Pty Ltd and includes:

· A single resolution by the board of directors: Wayde v NSW Rugby League Ltd.
· Past conduct: Re Vorvabron Pty.
· Omissions such as failure to pay a dividend: Sanford v Sanford Courier Service Pty Ltd.

IF a resolution or proposed resolution of members

Here, [plaintiff] would be seeking to establish that the shareholders have been unable to exercise their voting rights in their own self interest: Peters American Deli.  
The conduct is oppressive, unfairly prejudicial or unfairly discriminatory

Originally, oppressive was defined as burdensome, harsh or wrongful: Re Bright Pine Mills Pty Ltd, however more recently it has been given a broad flexible meaning.  

Prejudicial has been said to mean detrimental to rights or interests: NSW Rugby League v Wayde.

Discriminatory is acting in a manner which makes a different or distinction between one shareholder and another or others, or between groups of shareholders: NSW Rugby League v Wayde.  

However, the three elements are not distinct purposes, but rather form one composite expression designed to allow the court to intervene where there is a visible departure from the standards of fair dealing or commercial unfairness: NSW Ruby League v Wayde.

Here, [plaintiff] would be trying to argue that [conduct] constitutes oppressive, unfair prejudice/discriminatory conduct.  

IF diversion of corporate opportunity

Here, [plaintiff] would be arguing that the diversion of a corporate opportunity by majority shareholders is unfair and oppressive: Cook v Deeks.

IF diversion of profits

Here, [plaintiff] may argue that by being excluded from becoming a director by majority shareholders is oppressive or unfair, as the exclusion results in being denied a significant portion of profits from high directors fees: Sanford v Sandford Courier Service Pty Ltd.  

IF excluded from management

Here, [plaintiff] would be arguing that they have been excluded from management because of the nature of the company, being a family company: Fexuto Pty Ltd.
IF directors failure to act in the interests of the company

Here, [plaintiff] would argue that the directors have breached their fiduciary duty to act in the best interest of the company, and that they are being blocked from taking action against them: Re Spargos Mining NL.

IF improper share issue
Here, [plaintiff] would argue that the improper share issue is a breach of fiduciary duties, and that they are also the majority shareholders, they have ratified the action to prevent action: Hannes v MJH Pty Ltd.
Unfairness may also be encapsulated by way of:

General Duties of Directors and Majority Shareholders

Regard should be paid to the principles governing duties of directors and duties of majority shareholders in relation to the minority so that where there is a breach of those duties there will arguably be unfairness; NSW Rugby League v Wayde (at 185-186 (SC)), Jenkins v Enterprise Gold Mines NL (at 145-146)
Invasion of Legal Rights

There may be unfairness where there is some invasion of legal rights of the applicant who is a member or director where a majority shareholder proceeds on the strength of their control to act contrary to the decisions of, or without the authority of the duly constituted board of directors; Re HR Harmer Ltd 

Conflicting Interests of Majority and Minority Shareholders

In determining whether the conduct is unfair the court must balance the conflicting interest of the majority and minority shareholders by examining the company’s background and the reasonable and common expectations of the shareholders arising from their common understanding or agreement: Wayde v NSW Rugby League Ltd (HCA)

Minority Shareholder an effective partner

Where the company is established on the basis that a minority shareholder would effectively be a partner in the company with an equal share in management at the level of board of directors, then removal of the minority member from the board by the other directors is unfair – this clearly relates to what would be the reasonable or common expectations of the shareholders when the company was set up Hogg v Dymock  

Member Disapprove of Conduct

The mere fact that a member disapproves of conduct of the companies affairs on the grounds of commercial policy or is outvoted by a majority of members is not enough to amount to unfairness, eg, dividends not as high as they could be, in the face of some good commercial reasons acting as a countervailing consideration; Re G Jeffery Pty Ltd.

Member locked into company due to its nature

Where a member is locked into a company due to its nature and constitution, eg, a small family company, then as a general rule the mere refusal of the company or majority shareholder to purchase his or her shares does not amount to unfair conduct; Re G Jeffery Pty Ltd.

· Not necessary to prove breach of duty, invasion of legal rights or intention of oppressing the member. Ultimately, it is a question of commercial fairness judged objectively as by a reasonably bystander.

· If the conduct complied of is conduct of directors, then issue is considered from point of view of a reasonable board of directors (Wayde v NSW Rugby)

Contrary to Members Interests as a whole

This operates as an alternative to a derivate action since the conduct that amounts to a wrong to a company affects the members as  whole: Re Spargose Mining NL.  

· Ground 1 is used to vindicate member’s personal rights, ground 2 operates as an alternative to a deriviative action since conduct that amounts to a wrong to the company affects the members as a whole (Re Spargos Mining; Jenkins v Enterprise Gold Mines)

· The conduct of directors subordinated interests of the company to perceived interests of group of companies = breach of directors’ and contrary to interests of members as a whole
(iii)
Remedies

Assuming the court does find that the grounds under s232 CA are made out, it may make such orders as it considers appropriate.  
The court may make an order:

(a) that the company be wound up (See 8 for more detail); 

(b) that the company's existing constitution be modified or repealed; 

(c) regulating the conduct of the company's affairs in the future; 

(d) for the purchase of any shares by any member or person to whom a share in the company has been transmitted by will or by operation of law; 

(e) for the purchase of shares with an appropriate reduction of the company's share capital; 

(f) for the company to institute, prosecute, defend or discontinue specified proceedings; 

(g) authorising a member, or a person to whom a share in the company has been transmitted by will or by operation of law, to institute, prosecute, defend or discontinue specified proceedings in the name and on behalf of the company; 

(h) appointing a receiver or a receiver and manager of any or all of the company's property; 

(i) restraining a person from engaging in specified conduct or from doing a specified act;

8.
Application for Winding Up

[Plaintiff] may apply for the winding up of [company] pursuant to s461 CA, however to be successful they will need to have standing and sufficient grounds.  

(i)
Standing

IF company

Here, the company would have standing to apply for winding up: s462(2)(a) CA.

IF a creditor

Here, [creditor] would have standing to apply for winding up of [company]: s462(2)(b) CA.

IF a past or present member

Here, [person] is a past or present member of [company].  They would have standing to apply for winding up as a contributory: s462(2)(c) CA.

IF liquidator of company

Here, [person] is the liquidator of [company].  They would have standing to apply for the winding up of [company]: s462(2)(d) CA.

IF ASIC

Here, ASIC has applied for winding up of [company], and they have standing: s462(2)(e) CA.
(ii)
Grounds

In the present case [plaintiff] would be seeking to establish the following grounds:

Directors acting in their own interest or in any other manner that appears unjust to other members: s461(e) CA.  

Here [Plaintiff] would argue that [director/board] has acted on their own interests and this is unjust.

IF board unanimously acting in own interest

Here  the whole board acting unjustly. In Re Cumberland Holdings Bowen CJ held that the term directors in provision extends to boards acting unanimously. In the present case there the board’s actions here would be subject to this ground.

IF there is a conflict of interest

Here the conflict of interest is something that would fall squarely within the ambit of para (e) as something considered being in ‘their own interest’: Re National Discounts
Affairs being conducted in a manner that is oppressive or unfairly prejudicial: s461(f) and (g) CA.  

In the present case the statutory ground of oppression would be considered as the first option as the remedies available under that section are wider and more likely to do justice in this case.

Just and equitable: s461(k) CA.

Here, [plaintiff] would argue that it is just and equitable to wind up [company]. However, the court will only make the order for winding up on the just and equitable ground if there is no alternative and reasonable remedy available: s467(4): Re Dalkeith Investments Pty Ltd. Therefore [plaintiff] would argue oppression under Part 2F.1 first.

Section 461(1)(k) gives the court a  wide discretion and is based on s based on factual consideration: Westbourne Galleries. In the present case [plaintiff] would argue that it is just an equitable to wind up [coy] as there has been a 

IF a breakdown of mutual trust and confidence

Here there is a breakdown of mutual trust and confidence. The court considered this ‘sub-ground’ in Westbourne Galleries. In that case the court accepted that it was just and equitable to wind up in a quasi partnership small coy where applying analogous partnership law, a partnership would be dissolved: Westbourne Galleries. 

IF there is a deadlock in management

Here there is a dead lock in management. To demonstrate this ground [plaintiff] would have to convince the court that the deadlock is not a result of his action: Morgan v 45 Fleurs Avenue.  Rather the company is in a state which could not have been contemplated by them when the coy was formed: Re Yenidje Tobacco Co Ltd.

IF Failure of the substratum (common understanding of purpose)

Here there has been a failure of the substratum. The purpose of [company] here will be determined by consideration of the constitution and the general and common understanding of the members: Re Tivoli Freeholds Ltd and in International Hospitality. [Plaintiff] would be arguing that the intention and common understanding of the members is not being maintained.

(iii)
Will the court exercise its discretion?

The court will generally have regard to equitable considerations when exercising its discretion. Therefore if it can be shown that [plaintiff] has not come with clean hands and has committed some form of misconduct: Westbourne Galleries & Morgan v Flers Ave then it is unlikely that the court will exercise its discretion.

Assuming an order for winding up is made, the court may defer that order in this case to give the parties the opportunity of negotiating an agreement: Re Tivoli Freeholds
9.
Statutory Injunction

Where a person has engaged in conduct that would contravene the Corporations Act, ASIC or a person whose interest has been affected may apply to the courts for an injunction: s1324 CA.  
(i)
Standing

The courts originally gave a broad interpretation as to who has standing for an injunction: BHP v Bell.  It was referred to interest of any person, greater than the interest of a member of the public, but there is no requirement that proprietary rights are affected.  

IF Creditor or Shareholder
Here, [creditor or shareholder] are applying for an injunction.  They would need to demonstrate that they are a person whose interests are affected: BHP v Bell.  Creditors were held to have sufficient interest to grant standing: Airpeak Pty Ltd v Jetstream.  

IF Breach of statutory duties of officer ss180-183 CA.

Here, a statutory injunction may only be able to be brought by ASIC because provisions in the CA impliedly exclude members from bring actions.  Here, there are breaches of statutory duties of an officer which can only be made by ASIC and are dealt with by civil penalty provisions: Mesenberg v Cord Industrial Recruiters Pty Ltd.  

· Term refers to interests of any person which go beyond mere interest of a member of public

· Not necessary that rights of a proprietary nature are affected

· Nor need it be shown that any special injury arising from breach of Corps Act

· Under this test, shareholders and creditors of a company (not just ASIC) could use s 1324 to prevent breaches of directors’ statutory duties in s 182-183. Court recognised that this could mean that a member or creditor could interrupt the proper running of a company but the court had an ultimate discretion as to whether or not to grant an injunction (Airpeak v Jetstream)

(ii)
Elements

Here, the conduct would be considered a breach of Corporations Act.  Criminal, civil, conduct giving rise to a civil penalty can be subject to an injunction:

· Insolvent Trading: s588G.
· Financial benefits to related parties of a public company: s208 CA.

The court has a discretion to grant an injunction restraining a person from engaging in conduct that contravenes the Corporations Act. Can also require a person to do an act or thing.

· Contravene = civil and criminal conduct under the Act.

· Does not apply to conduct that contravenes a provision in a company’s constitution or the replaceable rules.

Only ASIC or a person whose interests have been affected by the conduct can apply to the court for a s 1324 injunction (BHP v Bell; Airpeak v Jetstream)

· A contravention is taken to affect the interests of a creditor or member of a company if:

· The insolvency of the company is an element of the contravention; or

· The company contravenes the share buyback, financial assistance or share capital reduction provisions in ss 257A, 260A and 256B respectively.

10.
Right to Inspect Books

Here [member] of [company] or [registered management scheme] can make an application to the courts which order: s247A(1):

· Authorising the applicant to inspect the books of the company or scheme

· Authorise another person to inspect books of the company or scheme on the applicants behalf. 

· The court must be satisfied that the applicant is acting in good faith and that the inspection is for a proper purpose.  

(i)
Books

Includes financial records, statements, a register, or any other record of information

(ii)
Proper Purpose

The court must be satisfied that the member is acting for a proper purpose, and identifying the real motive of directors in acquiring property is a proper purpose: Re Humes.  
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