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Ground – Uncertainty – Structure
Section 5(1)(e), 6(1)(e), s 5/6(2)(h) ADJR / Section 20(2)(e), s 23(h) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker exercised a power resulting in uncertainty (s 5/6(1)(e), s 5/6(2)(h) ADJR / s 20/21(2)(e), s 23(h) JR).

a. Applies where a decision or regulation is so uncertain that it is unable to be complied with.
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(h) ADJR / s 23(h) JR to further elucidate its meaning.

3. Although there is some doubt as to the existence of this ground at CL, it is available under statute, and will be made out where the power is so uncertain that it is unable to be complied with (King Gee).

a. If the conditions imposed, formula specified etc not defined and impossible to objectively and determinatively ascertain the maximum price etc = uncertain, void (King Gee)

b. If regulation so vague as to what it requires, cannot work out how to comply = void for uncertainty (Television Corporation).

4. Uncertainty can be avoided by fixing a price at an exact sum, or to create objective criteria upon which the sum can be calculated determinatively (King Gee per Dixon J).

5. NOTE: both case examples above involve legislative power, so could not be reviewed under ADJR / JR Act systems.

6. Conclusion

7. Case summaries

· King Gee Clothing v Cwth (1945)
· War time regulation

· National security act in the 1940s gave the GG power to make regulations made a set of regulations regarding prices.

· Regulation 23 gave the prices commissioner power to set maximum price for goods to be sold.

· Was anxious to stop the black marketing of goods, and excessive prices.

· Made an order which purported to fix the maximum price of mens outerwear. 

· It set the price not in dollar terms, it provided a formula for ascertaining it. That formula was intricate and involved the value of labour, and amount of pay over a three month period etc etc etc.

· HELD

· Forumula specified in the order was uncertain in its operation.

· Capable of producing different results according to who calculated the results.

· Raised the question of whether we mean: uncertainty of meaning or uncertainty of operation?

· Not worth worrying about. Distinction without a difference.
· Television Corporation (1963)
· Parent statute allowed minister to grant TV licences of any conditions and to vary and revoke conditions during the currency of a licence.

· Minister informed TV  companies that he proposed to add conditions to their licences. The conditions were extremely vague in what they required.

· Licensing regime for television, Minister changed terms and conditions
· HCA HELD: Kitto J held terms and conditions invalid for uncertainty because the broadcasters could not work out how to comply
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