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Ground – Abuse of Power


Ground – Abuse of Power – Structure
Section 5(1)(e), 6(1)(e), s 5/6(2)(j) ADJR / Section 20(2)(e), s 23(i) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker has abused the power (s 5/6(1)(e), s 5/6(2)(j) ADJR / s 20/21(2)(e), s 23(i) JR).

a. Applies where decision is unfair, arbitrary or capricious.
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(j) ADJR / s 23(i) JR to further elucidate its meaning.

3. This ground has no roots in the common law, and exists only under statute.

4. It will be made out where the decision is “unfair, arbitrary and capricious” with unjustified discrimination against a body or party (Duncan).

5. It will be construed narrowly (Duncan).

6. Little case law on the area.

7. Conclusion

8. Also consider

a. Unreasonableness (Duncan).

9. Case Summary

Sunshine Coast Broadcasters Ltd v Duncan

· Brought under ADJR (Cth).

· Radio coverage in the Caboolture area

· Had been serviced by the metro stations plus sunshine coast broadcasters, which also served the Nambour area.

· Sunshine coast broadcaster licence was renewed under new arrangements, by which they directed them to exclude Caboolture.

· Argued that Caboolture was already adequately serviced.

· HELD

· This was an unfair, arbitrary and capricious decision. The minister had based his decision on a policy on not duplicating radio coverage.

· Not an open ended ground of review

· Will be construed narrowly.
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