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Ground – Bad Faith


Ground – Bad Faith – Structure of Answer
Section 5(1)(e), 6(1)(e), s 5/6(2)(d) ADJR / Section 20(2)(e), s 23(d) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker exercised the power in bad faith (s 5/6(1)(e), s 5/6(2)(d) ADJR / s 20/21(2)(e), s 23(d) JR).

a. Applies where decision-maker is corrupt, dishonest or capricious (Futuris).
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(d) ADJR / s 23(d) JR to further elucidate its meaning.

3. The general proposition is that a decision-maker must act in good faith, in the absence of any corruption, dishonesty or capriciousness (Futuris).

4. To show, the applicant must demonstrate a lack of any honest or genuine attempt to perform the function (Westminster v London Railway).

5. The ground is not easily made out because requires actual evidence of bad faith (Westminster).

6. The infamous 9 points from SBBS v MIMA:

a. allegation of bad faith is a serious matter involving personal fault on the part of the decision marker

b. allegation is not to be lightly made and must be clearly alleged and proved

c. many ways in which bad faith can occur – can’t give a comprehensive definition

d. presence or absence of honesty will often be crucial

e. circumstances in which court will find bad faith are rare and extreme

f. mere error or irrationality does not of itself demonstrate a lack of good faith

g. errors of fact or law and illogicality will not demonstrate bad faith in the absence of other circumstances which show capriciousness

h. can show bad faith by inference from what the tribunal has done or failed to do and from the extent to which the reasons disclose how the tribunal approached the task

i. not necessary to demonstrate that the decision maker knew the decision was wrong – sufficient to demonstrate recklessness in the exercise of the power

7. NOTE: SBBS was decided before Plaintiff S157, so its reading must be confined to bad faith.

8. Other case examples:

a. Where tribunal embarks on its decision-making process with a mind fixed on rejecting the claim, can show bad faith if ignores cogent evidence, makes assertions contrary to the evidence, acts capriciously, or doubtful fact-finding indicates something more than just legal or factual errors = bad faith (SBAU v MIMA)

b. Where ask for adjournment and refused twice, heard nothing back before day in court but rejected day beforehand = bad faith, because acted in reckless disregard for the provisions of the Act it was required to observe, its actions were arbitrary and capricious, could not be characterised as a bona fide attempt to exercise the power (SCAZ v MIMA)

9. Conclusion

10. Also consider

a. Improper purpose

b. Jurisdictional error

i. Bad faith can be a kind of jurisdictional error (Futuris)

c. Fraud

i. Overlap with ground of fraud (SZFDE v MIAC)

11. Case summaries

SSBS v MIMA (2002) 194 ALR 749:

· citizen of Afghanistan who applied for a protection visa after arriving in Australia – Sunni Muslim with anti-Taliban views – feared reprisals if returned to Afghanistan
· Delegate of the Minister refused the application, and that decision affirmed by the RRT 
· RRT found there was a significant change in the circumstances in Afghanistan (Taliban no longer in power in his province etc), such that it was not satisfied the appellant had a well-founded fear of persecution

· Held circumstances not sufficient to show bad faith

SBAU v MIMA: 

· Family from Iran applied for protection visas under the Migration Act. 
· The family was a religious minority, and stated a particular incident which was suggested to show imminent harm. 
· A delegate of the MIMA rejected each visa. 
· Held the bad faith here was cumulative 
· It was shown by the constant pre-occupation with denying the claims of the family 
· Decision maker had its mind closed to the outcome 
· Ignored the information which would have supported their claims 
· Said there was unlikeliness to matters which were considered to be likely, etc.
SCAZ v MIMA

· FACTS

· The applicant ldoged his appeal with the RRT

· Applicant in Woomera, tribunal sitting in Melbourne (video link)

· Applicant was entitled to 7 days notice of a hearing.

· Was only given 5 days notice.

· Migration agent was informed about the hearing, and sought an adjournment to prepare.

· Heard nothing before the trial, then was rejected the day before.

· At the start of the hearing, the migration agent was not present. Applicant sought an adjournment himself. That was refused as well.

· HELD

· The tribunal’s failure on 2 occasions to grant an adjournment constituted a reckless disregard for the provisions of [the Act ] it was required to observe].. ” -  

· It actions were “arbitrary and capricious”

· Its actions could not be characterised as a bona fide attempt to exercise the power
Futuris

· F tried an extreme argument: challenging Cmr of Tax realting to how much tax they owed. Cmr had applied parts of the act to facts which he knew to be untrue.

· HELD

· Need evidence, very tall order. Threw it out.
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