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GENERAL INFORMATION
· Merits review is the process whereby an administrative decision of the government is reviewed ‘on the merits’: that is:

· the facts, law and policy aspects of the original decision are all reconsidered afresh and 

· a new decision - affirming, varying or setting aside the original decision - is made. 

· Merits review is characterised by the capacity for substitution of the decision of the reviewing person or body for that of the original decision maker”.

· Administrative Review Council (Report No. 39).

· Citizens aggrieved by decisions of the executive are also able to have their decisions reviewed on their merits – a merits review 

· The origin of merits review is based on the concern that there be review of all government decision-making processes, beyond the ambit of the courts

· Idea was to allow the courts to be relieved of having to make government accountable for all actions  

· Remedies from the courts are also expensive and lengthy – compared to AAT decisions, which are decisions which 

· Parliament was also unwilling to monitor all executive action, as the institutions of government became more varied 

· Queensland: merits review has not occurred universally as it has federally – it has been more piecemeal 

· Federal: The Administrative Appeals Tribunal (AAT) was established under the AAT Act 1975 (Cth). 

· Which is a holistic tribunal 

· Expected to increase the standard of government decision-making

Essential characteristics: (page 248 TB)

· Centralised mechanism for review of merits of federal administrative decisions

· Gives entitlement to reasons for decisions that are reviewable

· Constitutionally non-judicial, and institutionally separate from the ordinary court system

· Structurally and operationally distinct from government departments, agencies and administrators of the executive branch

· Removed from the executive government’s chain of responsibility, the AAT has a unique tripartite accountability – parliament (annual reporting), executive (reliance on operating funds/resources), courts (susceptibility to judicial review)

· Procedurally autonomous and has flexibility in its decision-making process.

· Express intention for AAT to proceed with little formality and technicality, and as expeditiously as possible.

· Not bound by rules of evidence, and can inform itself on any matter in such manner it thinks appropriate.

· Inquisitorial not adversarial

· No automatic jurisdiction over any particular class of decision

· But broad jurisdiction conferred by over 400 separate federal statutes.
MEMBERSHIP OF THE AAT
· AAT consists of a President (who must be a Federal Court judge), a number of Deputy Presidents (who must be lawyers with 5 years experience), senior members and members.

· Appointed by the Governor-General

· Appointments for up to 7 years, with eligibility for reappointment (s 8 AATA)

· Not a breach of the separation of powers for a judge to sit on the AAT – they are not in their judicial capacity (Drake).
JURISDICTION OF THE AAT
· The AAT has no independent general review powers (Re Qantas Airways)

· Only gets jurisdiction from statutes that confer it (s 25(1) AATA)

· An enactment may confer jurisdiction on the AAT to review “decisions made in the exercise of powers conferred by that enactment”

· Actual empowerment to review is under s 25(4) AATA which allows the tribunal to review any decision in respect of which application is made to it under any enactment.

· Definition of “enactment”
· Defined in s 3 AATA to include Acts, Ordinances, and other statutory instruments including rules, regulations or by-laws

· Definition of “decision”
· Defined in s 3(3) AATA

· A decision is a decision which is open/operative determination (Chaney)
· A decision could be the exercising of powers given under an Act (Hales)
· Where in that case, a decision to try and recover overpayment under social security legislation could be a ‘decision’ under the AAT Act 

· ABT v Bond, which, while not being an AAT case, may still give some guidance: per Mason CJ 

· A decision is one that is final or operative, and determinative 

· It is a substantive decision 

· This decision gives effect to the statute’s intention, when considering that ‘conduct’, ‘reports’ and ‘recommendations’ can be reviewed 

· An intermediate decision can be reviewed, only where it is provided for under the statute, so that it can be characterised as a decision under an enactment 
Administrative Appeals Tribunal Act 1975 (Cth), s3(3): 

(3) Unless the contrary intention appears, a reference in this Act to a

decision includes a reference to:

(i) making, suspending, revoking or refusing to make an order or determination;

(ii) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or permission;

(iii) issuing, suspending, revoking or refusing to issue a licence, authority or other instrument;

(iv) imposing a condition or restriction;

(v) making a declaration, demand or requirement;

(vi) retaining, or refusing to deliver up, an article; or
(vii) doing or refusing to do any other act or thing.
· Improper belief that they have no power: is reviewable: Deputy Commissioner of Patents v Board of Control of Michigan Technological University (1979) 2 ALR 711 

· Where in that case a failure to grant an extension of time upon applying for a patent, because of thought of lack of jurisdiction to make the extension, was a decision under the AAT Act and could be reviewed
· Failure to make a decision is said to constitute a decision (where duty to make decision + unreasonable delay): s25 AAT Act 1975 (Cth) 

· Where there has been unreasonable delay, the Ombudsman may investigate the complaint, and direct the complaint to the relevant Tribunal (so long as the Act allows for review by the Tribunal): Ombudsman Act 1976 (Cth), s10
· Must be primary decision: AAT is not a primary decision maker – there must be a primary decision maker to make the decision: Re Tradigrain
· Board made export development grant

· Appealed against amount of grant + then Board changed its mind and asked AAT to order repayment of grant money

· Held that the AAT could not look into that decision on that issue because there was no primary decision made

· Invalid/unlawful original exercise of power: is reviewable: Re Brian Lawlor Automotive Pty Ltd and Collector of Customs (1988) 

· Where in that case there was an exercise of power it didn’t have, which was technically a nullity, but still reviewable 

· See also Collector of Customs (NSW) v Brian Lawlor Automotive P/L (1979), 

· Where in that case a decision that a person was not a fit and proper person to hold a Customs licence was in excess of authority – where they only had power to revoke it for non-payment 

· Held: that the operation of the AAT Act does not hinge on whether the decision is one which is made legally– all that matters is that there was a decision (purported exercise of power sufficient)

· Alvaro’s Case – von Doussa J again held that there does not need to be a legal decision in a JR sense for the AAT to have jurisdiction

· The AAT’s review jurisdiction is not ousted because an original decision would be declared a nullity if challenged before a court.

· Its jurisdiction arises where there is a “purported exercise” of powers (Brian Lawlor)

· Therefore, a decision may be reviewed even if it is technically invalid or legally ineffective.

· But cannot affirm a decision of original decision-maker not acting within its powers.

· Question of an Act’s constitutional validity: the AAT will assume the Act under which the decision is made is constitutionally valid: 

· The AAT may not examine the constitutional validity of an Act: Re Adams and the Tax Agents’ Board, per Brennan J (as President) 

· Determine the constitutional validity of an Act is an act of judicial power; therefore it can only be considered by a Ch III court 

· It may make a decision as to the legal validity, but that would have no legal effect, as it was an administrative pronouncement 

· Therefore in that case, Brennan J affirmed the decision of the Taxation authority 

· The court will consider the substantive merits of a case, even where there is consideration that the Act is not valid: Re Reserve Bank of Australia and Comcare
· However, the constitutionality of exercises of statutory power need not be assumed by the AAT (Re RM).
· Jurisdictional uncertainty: Jurisdictional uncertainty cannot be resolved by agreement between the parties – the AAT must reach its own independent conclusion (Kuswardana v MIEA)

· The AAT is not an original decision-maker, so it cannot make decisions that have never been made by ostensibly “reviewing” it.

· So when asked to review the amount paid to a person by way of government grant, the AAT could not, at the agency’s request, make an order requiring repayment of the amount on the basis that the decision-making power (to demand return) had not yet been exercised (Tradigrain)

· The AAT can consider issues not considered by, and can exercise powers and discretions of, the original decision-maker (Re Queensland Mines)

· AAT has all the powers of the original decision-maker, and is not limited to the material before the decision-maker, or confined by the reasoning behind the original decision.

· Previous AAT involvement: AAT cannot review a decision that it has previously substituted, but may review a decision made following a remittal of a matter (Bogaards v McMahon)

· Review of Government Outsourced decisions: When government contracts out work and provides for decision-making power, there are some issues around whether those decisions can be reviewed. It appears there is a potential extension via the provisions extending jurisdiction to delegates and authorised persons exercising statutory powers (s 25(3A) AATA).

· Modified and Conditional Jurisdiction: The AAT’s jurisdiction may be subject to express modifications or conditions in the statute conferring the jurisdiction.
· For example, the jurisdiction-conferring statute may require that all avenues of internal review must be exhausted before the AAT has jurisdiction.

· This is allowed for in the AATA in s 25(3)(c).

· Internal review: where the Act provides for an internal review procedure, that procedure must be followed first

· The decision of the internal review is that which has to be reviewed – because the AAT concerns itself with an operative decision: Re Gee and Director-General of Social Services (1981) 

· Where time limits for internal review have lapsed – where there had been no reconsideration because of the lapsing time limit, that would mean the AAT had no jurisdiction: Re City of Yarra and Development Allowance Authority (1996)
· The AAT may modify certain processes in respect of particular reviews (s 25(6))

· For example, allowing modification of provisions relating to standing, application processes, representation rights, public hearings, the effect of applications upon original decisions, powers of the tribunal upon review, and tribunal reasons.
STANDING BEFORE THE AAT
· As with most administrative law remedies, access to an avenue of merits review is often subject to satisfaction of some “standing” requirement.

· An application may be made for review by or on behalf of any person (including the Cwth or an authority of the Cwth) whose interests are affected by a decision (s 27 AATA).

· Note: doesn’t say “adversely affected” so not the same as ADJR

· Interests need not be legal, proprietary, adverse or beneficial (Re Control Investments)

· Interests must be ‘affected’ so someone who is just generally interested or someone who thinks that certain conduct should be observed won’t have standing (Re Control Investments)

· An organisation or association of persons (whether incorporated or not) shall be taken to have interests that are affected by a decision if the decision relates to a matter included in the pre-existing objects or purposes of the organisation or association (s 27(2)-(3) AATA).

· This simple extension of standing to genuine interest groups is a significant relaxation of the standing rules that apply under ADJR/JR/CLJR.

· An organisation whose objects were too tenuous would not have standing under the Act (Re Control Investments)

· A person who has standing under ADJR/JR or CLJR will have standing before the AAT (Re Control Investments)

· Process of statutory construction whether someone is considered to be interested in decisions made under a certain act (Brisbane Airport Corporation Ltd v Wright)
· Under s 27 AATA, the standing requirements can be varied in relation to particular applications, by the legislation conferring the jurisdiction on the AAT (s 25(6) AATA)
· AAT has discretion to join additional parties to proceedings where their interests are affected by the decision (s 30(1A) AATA).
· Unless that party fails to appear at a proceeding, in which case the Tribunal can make an order the makes them unable to be a party to the proceeding: s42A(2)(b) AAT Act. 
· The Tribunal can decide if a person is a person whose interests are affected by a decision, and that decision is conclusive: s31 AAT Act. 

· That decision is a decision which is judicially reviewable: s44(2) AAT Act.
Brisbane Airport Corporation Ltd v Wright (2002) 77 ALD 411

· Respondent was a member of parliament, a representative of a community group and a landowner near the Brisbane Airport <> lived 9km away from the southern end of the proposed runway
· The MP sought to review a decision by the Minister of Transport for a draft master plan of a new runway at Bne airport, pursuant to s81 Airports Act. 
· HELD
· The word ‘interest’ is defined by the Act upon which it is used (ie the Act under which the decision was made)
· The nature of the Act implied that the only person who would be interested is lessee, who would be directly affected by a master plan

· Nothing in the Act suggested there was a need for the lessee corporation to consult

· The requirement for notice of occupiers was not sufficient to suggest there was universal standing
Allan v Transurban City Link Pty Ltd (2001) 208 CLR 167: 

· The respondent was the link corporation, designed to build the Melbourne City Link project 
· The authority had to get the borrowings for infrastructure approved by the Development Allowance Authority
· The authority issued its certificates
· The appellant (an owner of property that was to be resumed for the project), sought to have them reconsider the grant. 
· The authority didn’t consider the request, as they were a ‘person’ aggrieved 
· The appellant then tried to have the decision reviewed by the AAT, with no avail – because of lack of standing 
· Held: (per Gleeson CJ, Gummow, Hayne and Callinan JJ, with Kirby J dissenting)

· The court held that this was a specific statute in mind, and the court was construing this statute when it decided upon the issue of standing

· Whether a person is ‘affected by’ a relevant statutory scheme, is a matter of construction – taking into consideration the purposes of the Act, and the decision made under that Act 

· The review type envisaged under the legislation was a failure of companies who wanted to review a decision, not someone who was affected in another way 

· This is because of references elsewhere to an ‘applicant’ – meaning that there would be consideration of those who applied and failed to get the certificates

· Per Kirby J (dissent): 

· Supports reference by the majority that a person affected by a decision should be construed in terms of the Act itself
· That the interest in this case was supportable, even though it was akin to a ‘property’ interest  
· The trend of federal statutes has been to allow anyone who is affected to bring standing requirements
PRE-HEARING POWERS AND PROCEDURES
Applications
· Application to the tribunal is to be in writing, and must set out a statement of reasons for application: s29(1) AAT. 

· These requirements are not obligatory however – only may have to be in the prescribed form: s29(1)(b)

· Must contain a statement of reasons for the decision: s29(1)(c), unless: 

· Decision is a security assessment under the ASIO Act, upon which the assessment must be lodged (i), and a statement saying which parts the applicant does not agree with (ii):  s29(1)(ca) AAT Act; 

· A decision under the ASIO Act (s54(2)), where a statement setting out the grounds for appeal must be made: s29(1)(cb) AAT Act. 

· Where the statement of reasons were recorded in writing and given to the applicant, or where the decision wasn’t made in the prescribed time (s25(5) AAT Act): s29(1)(d) AAT Act.  

Filing fee:  

· Must pay filing fee: s29A(1) AAT Act; 

· Can ask to have the fee waived under the regulations: s29(2) AAT Act. 

Time limits for lodging application:  

Lodge application 28 days after an event: 

· The above documents (for applying to the AAT) will need to be lodged within the prescribed time: s29(1)(d) AAT Act. 

· This time will be: 

· Where a decision setting out the findings has been given to the Applicant - 28 days after that document was given to applicant: s29(2)(a)

· Where no document has been given: s29(2)(b)

· Where a statement has been giving in writing, other than under a pursuance of reasons under s28(1) – 28 days after that date: s29(2)(b)(i)

· Where a statement of reasons is given to the applicant – 28 days after they receive that document: s29(2)(b)(ii)

· In any other case – when a document setting out the terms is given to the applicant: s29(2)(b)(iii) 

· There is a prima facie rule that applications should be within the time limit: Re Australian Telecommunications Commission and Commonwealth of Australia v Schmidt (1986) 

Extending the time: 

· The tribunal may extend the time in writing, where there are reasonable circumstances to so: s29(7) AAT Act:  

· Can be made even where the time limit has expired: s29(8) AAT Act.  

· May have to give notice to affected person or tribunal: s29(9)

· Where that person opposes the motion, the AAT must hear that person before they make that decision: s29(10) AAT Act. 

· Where there is an acceptable explanation for delay, that will be a relevant factor, but is not a precondition to an extension of time: Comcare v A’Hearn (1993) 

Rights and responsibilities of person who made the decision: 

Person who made the decision to be notified: s29(11) AAT Act.  

Person who made decision must lodge documents:  

· Must lodge certain documents within 28 days of receiving notice of the application: s37(1) 

· Person who made decision must lodge 2 copies of: (the “T” documents) 

· The statement of reasons: s37(1)(a) AAT Act; 

· Every other document in the person’s possession and that would be relevant to the decision: s37(1)(b) AAT Act. 
Alternative proceedings to AAT: 

· Does not apply to the Security Appeals Division: s34 AAT Act. 

· Hold a conference - for formal dispute resolution: s34A(a) AAT Act. 

· Hold other ADR: s34(1)(b) 

· Can only occur where there is agreement: s34E AAT Act. 

Concerns about ADR:  

· Where the statute states there is no residual discretion, ADR may be inappropriate 

· Power imbalances may also exist here  

Orders giving effect to a settlement

· S34D – Agreement about settlement

34D  Agreement about the terms of a decision etc.

             (1)  If:

                     (a)  in the course of an alternative dispute resolution process under this Division, agreement is reached between the parties or their representatives as to the terms of a decision of the Tribunal:

                              (i)  in the proceeding; or

                             (ii)  in relation to the part of the proceeding; or

                            (iii)  in relation to the matter arising out of the proceeding;

                            that would be acceptable to the parties; and

                     (b)  the terms of the agreement are reduced to writing, signed by or on behalf of the parties and lodged with the Tribunal; and

                     (c)  7 days pass after lodgment, and none of the parties has notified the Tribunal in writing that he or she wishes to withdraw from the agreement; and

                     (d)  the Tribunal is satisfied that a decision in the terms of the agreement or consistent with those terms would be within the powers of the Tribunal;

the Tribunal may, if it appears to it to be appropriate to do so, act in accordance with whichever of subsection (2) or (3) is relevant in the particular case.

             (2)  If the agreement reached is an agreement as to the terms of a decision of the Tribunal in the proceeding, the Tribunal may, without holding a hearing of the proceeding, make a decision in accordance with those terms.

             (3)  If the agreement relates to:

                     (a)  a part of the proceeding; or

                     (b)  a matter arising out of the proceeding;

the Tribunal may, in its decision in the proceeding, give effect to the terms of the agreement without dealing at the hearing of the proceeding with the part of the proceeding or the matter arising out of the proceeding, as the case may be, to which the agreement relates.

· S42C – powers of AAT if parties settle

42C  Power of Tribunal if parties reach agreement

             (1)  If, at any stage of a proceeding for a review of a decision:

                     (a)  agreement is reached between the parties or their representatives as to the terms of a decision of the Tribunal in the proceeding or in relation to a part of the proceeding or a matter arising out of the proceeding that would be acceptable to the parties (other than an agreement reached in the course of an alternative dispute resolution process under Division 3); and

                     (b)  the terms of the agreement are reduced to writing, signed by or on behalf of the parties and lodged with the Tribunal; and

                     (c)  the Tribunal is satisfied that a decision in those terms or consistent with those terms would be within the powers of the Tribunal;

the Tribunal may, if it appears to it to be appropriate to do so, act in accordance with whichever of subsection (2) or (3) is relevant in the particular case.

             (2)  If the agreement reached is an agreement as to the terms of a decision of the Tribunal in the proceeding, the Tribunal may make a decision in accordance with those terms without holding a hearing of the proceeding or, if a hearing has commenced, without completing the hearing.

             (3)  If the agreement relates to a part of the proceeding or a matter arising out of the proceeding, the Tribunal may in its decision in the proceeding give effect to the terms of the agreement without, if it has not already done so, dealing at the hearing of the proceeding with the part of the proceeding or the matter arising out of the proceeding, as the case may be, to which the agreement relates.

Evidence to be used by the AAT

· “T” documents: are the statement of reasons and the documents which are in the decision maker’s possession, and are relevant decision: ss37(1)(a) and (b) AAT Act. 

· Includes material from after the decision 

· AAT not bound by information in “T” documents: 

· AAT may request more information: s38 AAT Act.  

· AAT can’t receive information where the information where the Federal Attorney-General presented a public interest certificate: s36 AAT Act: 

· Would prejudice the security, defence or international relations of Australia: s36(1)(a); 

· Disclosure of Cabinet or Cabinet committee deliberations: s36(1)(b); 

· Any other basis that would allow the Crown to establish in court that the information should not be disclosed: s36(1)(c)

· AAT can’t receive information where a State Attorney-General presented a public interest certificate where that information would: s36B(1) AAT Act.  

· Disclosure of Cabinet or Cabinet committee deliberations: s36B(1)(b);

· Any other basis that would allow the Crown in right of a state to establish in court that the information should not be disclosed: s36B(1)(b) AAT Act. 

AAT may have a private hearing:  

· Where the confidential nature of information warrants it: s35(2)
Reasons of Decision-Maker to be provided
· If the decision-maker makes a decision that can be reviewed by the AAT, any person entitled to apply to the AAT for review of it can request the reasons for the decision from the decision-maker, which must be provided within 28 days of any such request (s 28(1) AATA).
HEARING POWERS AND PROCEDURES
Inquisitorial fact finding
· Hybrid inquisitorial and adversarial process: 

· Person may appear by themselves or with representation: s32 AAT Act. 

· Hearings are public: s35(1) AAT Act. 

· Except where there is power to make it confidential, where the nature of the information warrants it: s35(2) AAT Act. 

· A person has a reasonable chance to present their case: s39(1) AAT Act. 

· Goal of the hearing is to be fair, economical and quick: s33(1)(b) AAT Act. 

· To move forward with as little formality and technicality as possible: s33(1)(b) 

· AAT is able to inform itself on matters which are relevant: s38 AAT Act. 

· Procedural fairness element to this also (expressly required under s39(1) AAT Act. 

· Where a finding must be based on the evidence provided to the AAT; where it does make a finding, it has to power to inform itself upon the issue and if it doesn’t, that would be a breach of procedural fairness: Sec, Department of Social Security v Murphy (1998) 52 ALD 268
Sec, Department of Social Security v Murphy (1998) 52 ALD 268:

· Where there was a review of a decision by the Department of Social Security, where the person was given an impairment rating.

· The person appealed. 

· The AAT held that there was no support program for alcoholics. There was no evidence to support this proposition

Held: (per Drummond J)

· There was no evidence to support the later proposition

· It was open to the AAT to inform itself of this, and it failed to do so

· It breached the rules of procedural fairness

Full Merits Review to be had by AAT
· It is fundamental to the AAT to conduct a full merits review, that is, a hearing de novo.

· Admin law equivalent of a retrial, where every matter is fully reconsidered with evidence produced and witnesses called (s 40)

· Involves reconsideration of all aspects of the original decision – law, fact, discretion and policy

· AAT not limited to reconsideration of evidence that was before the original decision-maker, or even evidence that existed only at the time of the original decision (Shi v MARA; Akai; Re Wong).

· The AAT decides the matter on material available to it at the time of the AAT review

· The applicant is not constrained by the submissions put to the original decision-maker (Drake)

· Applicant not constrained by the grounds stated in the application to the AAT (Re Greenham)

· Decision-maker not constrained by reasons originally given for decision (Re Jeans).

· AAT not constrained by grounds asserted by the applicant, nor the grounds relied on by the decision-maker (Re Greenham)

· No presumption in favour of the original decision (Collins v MIEA).

· Review having regard to the law in force, and facts in existence at the time of the review (Re Smith).

Shi v Migration Agents Reg. Authority [2008] HCA 31 

· Appeal on question of law from the AAT

· The cwth felt that the AAT had made errors of law when it dealt with evidence

· MARA cancelled Shi’s registration on 14 July 2003 on basis that he was no longer a fit and proper person to be a migration agent

· Inadequate knowledge of migration act etc

· On 31 July 2003, he appealed to the AAT against MARA’s decision

· The AAT made an interim decision and stayed the MARA decision subject to the condition that Shi be supervised in his work, and not to undertake migration work on his own behalf.

· On 2 Sept 2003, the AAT sat down to make decision. Decided to set aside MARA decision.

· AAT said it was wrong to say he was no longer a fit and proper person, based on evidence that had happened after the initial decision but prior to 2 sept.

· Appeal by MARA

· HCA HELD

· AAT entitled to do what they did. Referred to Drake v MIEA, Re Pochi.
· But always check statute, it may circumscribe what the AAT can consider

Correct or Preferable Decision to be made
· AAT to come to “correct or preferable” decision (Drake)

· Not limited to decisions involving a legal error.

· While the AAT can intervene on basis of a JR-type error, this is only an incident of its full function (Re Upton).

· AAT need not find a legal or factual error, or irrationality or unreasonableness in the original decision in order to get jurisdiction.

· In fact, to do so would be wrong because the AAT is required to review the actual decision, not the process by which the decision-maker got there (Re Mika).

· AAT is to decide what is the right decision (Drake)

· No presumption in favour of original decision (Collins v MIEA).

· Has power to decide questions of law in relation to the specific application (Lehtovaara), however, not highly authoritative.

Rules of Evidence
· AAT is not bound by the rules of evidence (s 33(1)(c) AATA)

· Can admit hearsay evidence, or non-expert opinion (Trkulja v AAT)

· Must, however, proceed on “logically probative evidence” (Re Pochi)

· May adhere to the rules of evidence when regarding weight given to differing pieces of evidence (Re Waterford).

· The rules of evidence exist for a reason, so the AAT keeps that in mind

· They represent the attempt made, over many generations, to evolve a method of inquiry best calculated to prevent error and elicit truth (Ex parte Bott per Evatt J).

· The more the AAT departs from the rules of evidence, the more it needs to be careful of the evidence relied upon (Re Pochi).

· AAT must base its decision on logically probative evidence, as opposed to mere suspicion or speculation (Re Pochi).

Re Pochi and Minister for Immigration (1979) 26 ALR 247:

· Applicant, Pochi, was an alien of Italian origin, who started a family here. 

· He applied for citizenship twice – he was accepted once, but didn’t get the approval, and therefore didn’t take the oath of allegiance; 2nd time it wasn’t approved. 

· He was arrested and convicted for marijuana selling. 

· The Minister for Immigration exercised his ability to deport the person. 

Held: (AAT - Brennan J, President)

· On logically probative: 

· The orders given must have a ‘rational probative force’ 

· Must have regard to logically probative evidence, whether legally permissible or not. 

· Does not mean a complete abandonment of the rules of evidence for no reason – must be a basis for doing so.

· As the rules are the basis upon which findings of fact have been justified 

· Applying this to the facts, 

· The gravity of the decision will require the consideration of actually occurring facts – strongly proved

· Therefore refused to take evidence that the authorities did not put before the court in the drug charges because not admissible (mostly hearsay evidence)
· Must consider the entirety of an alien’s circumstances when deciding whether or not to deport them – including their conduct in the community, and their standing in the community, and the effect it would have on the family.

· Burden to prove that the Minister’s decision was justified is borne by the Minister

· The gravity of deportation to an Australian family means that they shouldn’t revoke it 

· Order of deportation should be revoked
Rules of Natural Justice and Procedural Fairness
· AAT is bound by the rules of natural justice (s 39 AATA)

· Is a statutory recognition of an obligation the law would, in any event, imply in the case of a tribunal (Sullivan).

· AAT must ensure that every party to a proceeding is given a reasonable opportunity to present their case, and to inspect any documents relied on, and to make submissions in relation to those docs (s 2A AATA).

· Balances the requirement of natural justice with informality/expediency etc

· If one party wants to surprise or ambush the other party with some evidence (usually video evidence in compensation cases), they are entitled to present their case in that way (APC v Hayes)

· If the AAT interferes with this, it is counterproductive and can lead to a failure to afford a fair hearing (Sullivan).

· AAT cannot say that it is unfair to surprise the other party, cannot reject application to suppress evidence until cross-examination – would be unfair to party trying to suppress it (APC v Hayes).

· Has been confirmed in later FCA cases (Re Bessey; Re Moline).

· Where important material is gathered other than from the parties, the party affected must be given an adequate opportunity to deal with that material (SDSS v Murphy).

· Just because not bound by rules of evidence does not mean it is not required to allow parties to address it (Casey v Repatriation Cmsn).

· If the tribunal member relies on their own expertise in the field, issues arise as to its probative value (Rodriguez v Telstra Corp)

· must the member’s reliance upon their technical expertise be disclosed where it is not manifest?

· Has the relevant tribunal member in acting in this manner maintained an actual and apparent impartiality?

· Parties can be represented by legal counsel or not (s 32 AATA), but statistics show that represented parties are more likely to be successful than unrepresented ones.

Onus of Proof
· The general onus is that which is ‘correct or preferable decision’ – which may arise from: 

· Facts of the matter: Re Ladybird Childrenswear Pty Ltd and department of Business and Consumer Affairs (1976) 

· Evidence: Re Keane and Australian Postal Commission (1977) 

· Whether the facts exist that are necessary to change a statutory power’s status quo: McDonald v Director General of Business and Consumer Affairs (1976) 

· Proposition that a party who asserts a fact must then be able to prove it: Re Eckersley and Minister for Capital Territory (1979)

· An onus of proof may arise upon the circumstances in a particular circumstance, under the Act: re Ladybird Children’s Wear and Department of Business (1976) 

· In Re Pochi and Minister for Immigration, the decision required the Minister to prove that the immigration order was necessary, because of the gravity of the deportation order 

Misc Powers
· Power to summon witnesses and require production of documents or material (s 40 AATA)

· Parties usually bear their own costs, but AAT does have the power to award costs (s 69B AATA)

· AAT obliged to provide reasons for their decision (s 43(2)-(2A) AATA)
GOVERNMENT POLICY
· It must be recognised that a merits review tribunal like the AAT has the potential to interfere with governmental policy.

· Arguments both ways: external tribunal shouldn’t interfere with government, but at the same time, if a policy cannot be questioned the effectiveness of AAT diminished, independence blurred etc.

· General proposition is: AAT should ordinarily apply a ministerial policy unless the policy is unlawful, or its application would result in an unjust decision (Drake No 2).

· AAT cannot abdicate its function (of determining whether the decision was correct or preferable) by simply determining whether it was made in conformity with the relevant policy (Drake No 1).

· In Drake No 2, Brennan J (in the AAT) attempted to assemble an approach:

· Firstly, AAT should ask if the policy is unlawful or not.

· Will be unlawful where:

· Effect of policy is to prevent the operation of statutory criteria (Green)

· Policy is contrary to the statute (Green)

· Policy changes the way the Act works (Green)

· The policy is substituted for the actual operation of the Act (Green)

· Secondly, ask whether the strict application of the policy could produce an unjust result or not.

· Thirdly, if the AAT departs from the policy, cogent reasons need to be given.

· Fourthly, the level of government at which the policy is settled should be considered.

· If high-level (ie ministerial), substantial weight must be given to it.

· If low-level (ie departmental guideline, manual or policy), treat with less deference (although consistency still plays a role).

· Where a policy is given legislative backing (ie given the status of legislation, referred to in legislation etc), it must be treated as law (SDSS v Collins).

DECISION-MAKING POWERS OF THE AAT
· AAT has wide powers to re-make the original decision-maker’s decision in a full de novo hearing (s 43(1) AATA).

· AAT to come to “correct or preferable” decision (Drake)

· AAT to stand in the shoes of the primary decision-maker.

· May exercise any relevant power or discretion conferred on the decision-maker with respect to the particular decision being reviewed (Re Control Investments)

· Thus, occupation of decision-maker’s shoes is specific rather than general (Comcare v Burton)

· Also, does not have larger powers or discretions than the original decision-maker (Re La Porta)

· The AAT can not consider the exercise of a power or decision which the decision-maker did not have the power to exercise: Brian Lawlor Automatic Pty Ltd and Collector of Customs
· Nor one that they could have exercised but didn’t: Re Tradigrain.

· Unless circumscribed, the AAT has power to:

· Affirm original decision (s 43(1)(a) AATA)

· Vary it (s 43(1)(b) AATA)

· Set aside and substitute decision (s 43(1)(c)(i) AATA)

· Set aside and remit (s 43(1)(c)(ii) AATA)

· A varied or substituted decision will be deemed to be the decision of the original decision-maker, and will take effect from the day on which the original decision took effect (s 43(6) AATA).

· NOTE: The statute conferring jurisdiction on the AAT may limit the remedies available, such as only allowing them to make recommendations etc.

· Such recommendations will not be binding, but there may be an obligation on the decision-maker to at least consider the recommendations (Re Pochi).

Administrative Appeals Tribunal Act 1975, s43(1): 

43 Tribunal’s decision on review
Tribunal’s decision on review

(1) For the purpose of reviewing a decision, the Tribunal may exercise all the powers and discretions that are conferred by any relevant enactment on the person who made the decision and shall make a decision in writing:

(a) affirming the decision under review;

(b) varying the decision under review; or

(c) setting aside the decision under review and:

(i) making a decision in substitution for the decision so set aside; or

(ii) remitting the matter for reconsideration in accordance with any directions or recommendations of the Tribunal.
Status of AAT Decisions
· Decision has effect form day of original decision (s 43(6) AATA).

· Decisions are binding on the parties, including any government agency.

· Doctrine of precedent is not applicable to AAT, though need for consistency is recognised (Drake)

· On questions of law, decisions of AAT are considered to be authoritative (contradiction in information contained in the textbook…)

· AAT generally follows the previous decisions of higher-level members (Re Ganchov and Comcare)

Reasons for decision of AAT
· The Tribunal must provide reasons for a decision: s43(2) AAT Act.

· These can be written or oral: s43(2) AAT Act.

· Where no reasons are given, a party may ask the AAT for reasons within 28 days: s43(2A) AAT Act.

· These reasons must include findings on questions of fact, and a reference of evidence to which the findings were made: s43(2B) AAT Act. 

Other orders AAT can make
· The AAT may make an order to stay the operation of the original decision: s41(2) AAT Act.

· The AAT can also dismiss: 

· Where parties consent: s42A(1) AAT Act.

· Where party discontinues proceedings: s42(1A) AAT Act.

· Where party fails to appear: s42(2) AAT Act.

· Where a party fails to prove a decision is reviewable: s42(4)(b) AAT Act.

APPEALS FROM THE AAT
· There is no right of merits appeal from a decision of the AAT.

· Can only appeal where there is a decision of the AAT, and it relates to a question of law (s 44(1) AATA).

· There will only be a decision of the AAT where it is the effective decision or determination of the application for review (Chaney)

· Therefore, it excludes interim rulings or adjudications etc.

· Where a party wishes to challenge an interim ruling that is not sufficiently determinative to attract the statutory appeal rights under s 44(1) AATA, JR may be available.

· Still need to come within pre-requisites of JR though.

· But courts are reluctant to encourage the fragmentation of AAT proceedings through this remedy (Pancontinental Mining v Burns)

· Appeals must lie “on a question of law”

· Erroneous statutory construction

· Breach of natural justice

· Unreasonableness

· Taking into account of irrelevant considerations

· Rule of thumb: the grounds of review listed in ADJR / JR Acts are all questions of law.

· The phrase “on a question of law” in s 44 is narrower than “involving a question of law” (Etheridge)

· Therefore, need to identify a specific question of law to get to the FCA under s 44 AATA

· It’s not enough to just say that the AAT generally misconstrued the statute – need to be granular

· Whether facts fall within the meaning of a term used in the legislation is a question of fact, not law (Etheridge).

· This is a qualifying condition, and defines the parameters of the appeal: Brown v Repatriation Commission (1985) 

· Therefore, factual errors or errors in allocation of weight would not be considered viable appeal grounds 

· Courts will avoid looking too closely at decisions which are created by experienced tribunals: Tax Agent’s Board (NSW) v Martin (1997) 
· FCA has power to make findings of fact on the error of law appeals, provided that such findings of fact are not inconsistent with the AAT’s findings of fact (s 44(7) AATA).

· FCA has power to receive further evidence for these purposes (s 44(8) AATA).

· Upon hearing a s 44 appeal, FCA will generally affirm or set aside the decision, remitting it for further hearing if necessary (s 44(4)-(5) AATA).

· If decision of AAT included a presidential member, need FCFCA to hear appeal (s 44(3) AATA).

· Decisions relating to standing are reviewable by FCA (s 44(2) AATA)
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