Nick Dowse

Jurisdictional Error


Jurisdictional Error (inc Privative Clauses)  – Structure of Answer
1. X may argue that the tribunal/inferior court has committed jurisdictional error because it has acted outside its jurisdiction (s 5/6(1)(c) ADJR / s 20/21(2)(c) JR).

2. General Information
a. The ground of jurisdictional error was used at common law to judicially review decisions of inferior courts, and later, administrative tribunals.

b. It developed in connection with the CL prerogative writs of certiorari and prohibition.

c. It was previously distinct from the doctrine of ultra vires but there is now little substance in any distinction between the two.

d. Seeking a prerogative writ on the basis of jurisdictional error is the only way to invoke the HCA’s original jurisdiction under s 75(5) of the Constitution.

e. A finding of jurisdictional error will mostly trump any privative clauses that seek to immunise administrative decisions against judicial review, because a decision infected with jurisdictional error is a nullity and the privative clause is read down not to include “purported” decisions (Plaintiff S157).

f. The ground of “jurisdictional error” under the ADJR and JR Acts (s 5/6(1)(c) ADJR / s 20/21(2)(c) JR) repeats the CL basis for review.

g. At CL, the following sections provide the basis for JR on the basis of JE:

i. HCA original jurisdiction = s 75(5) Constitution
ii. FCA original jurisdiction = s 39B Judiciary Act (Cth)

iii. QSC and QCA = Part 5 JR Act, s 43(1) Judiciary Act (Cth)

3. If there is a privative clause, deal with it first.
a. A privative clause is a legislative device that seeks to oust or restrict the availability of JR.

i. It seeks to deprive the court of its inherent jurisdiction to review unlawfulness in administrative decisions.

b. Example clause: “No decision shall be challenged in the court of law by any means whatsoever.”
c. If privative clause in Commonwealth statute:
i. Since the decision in Plaintiff S157, it is clear that a privative clause will only exclude JR where:

1. The three limbs of the Hickman principle are satisfied; and

a. Decision must be a bona fide attempt to exercise the power; 

i. Will not be bona fide if it is done in malice or is a deliberate attempt to thwart a person’s entitlements etc.

b. Decision relates to the subject matter of the legislation; 

c. Decision is reasonably referable to the power conferred.
(Hickman)

2. There are no inviolable limitations on the exercise of the statutory power.

a. That is, after considering the statute as a whole, there must be no limitations intended by the legislature to be observed, in the sense that acts done in breach of them will render a resulting decision void (Plaintiff S157 per Gleeson CJ @ 488).

b. If there is and the limitation has been breached, the privative clause will not protect the purported decision (Plaintiff S157).

i. NJ is such an integral part of some tribunals (like the RRT) that to not observe it would amount to an violation of an indispensible limitation (Plaintiff S157).

c. It is not an inviolable limitation if it is a mere defect or irregularity which does not deprive the tribunal of the power to make the award or order (DCT v Richard Walker).

ii. Plaintiff S157 made it clear that simply satisfying the Hickman principle was not enough, and at best, it was merely a preliminary step of statutory construction along the way to examining any inviolable limitations.

iii. In Plaintiff S157, Gleeson CJ emphasised that legislation is to be construed in a way that:

1. Considers international obligations

2. Protects citizens’ rights, unless parliament curtails them in unmistakeable and unambiguous language

3. Against the backdrop of the rule of law upon which the Constitution is framed and the fact that JR is the vehicle to enforce executive accountability

4. That privative clauses themselves are not construed to limit rights unless very clear

5. The whole exercise is a process of reconciling a statute that firstly seeks to impose conditions on the exercise of power, but then includes a provision that basically allows the decision-maker to proceed free from any restriction

iv. Therefore, a privative clause in a federal statute will not prevent JR where there has been JE, because the decision itself is void and a privative clause will not be construed to cover “purported” decisions (Plaintiff S157).

1. If a privative clause is not read down in this way, it would be invalid for attempting to deprive the HCA of its constitutional JR jurisdiction conferred by s 75(5) Constitution.

v. If no decision has been made at all, the privative clause will not be effectual because there is no decision for it to protect (Dickinson v Perrignon).

d. If it is a privative clause in a state statute:
i. There has been some conjecture as to whether the analysis in Plaintiff S157 is applicable to state privative clauses, due to the lack of “constitutional overlay” (Mitchforce).

1. There is no constitutionally entrenched separation of powers at the state level, nor is there any constitutional recourse to the HCA under s 75(5) Constitution.

ii. However, Gleeson CJ in Plaintiff S157 does indicate that the Hickman principle of statutory construction is applicable to the states in the context of privative clauses.

1. Decision must be a bona fide attempt to exercise the power; 

a. Will not be bona fide if it is done in malice or is a deliberate attempt to thwart a person’s entitlements etc.

2. Decision relates to the subject matter of the legislation; 

3. Decision is reasonably referable to the power conferred.
(Hickman)

iii. But there is authority for the proposition that a state privative clause an preclude JR for errors of any kind (Darling Casino)

1. This will only be the case where the privative is more precise about what it excludes (ie just saying “cannot be called into question in any court of law” is not enough to exclude jurisdictional error).

2. Which means that there is no constitutional validity issue under s 75(5) when state privative clauses seek to prevent JR of even “purported” decisions!

3. Section 75(5) of the Constitution cannot apply to the state because no writ is being sought against an “officer of the Commonwealth.”

iv. On that basis, a privative clause in a state Act will be more effective at least to the extent that it can prevent decisions tainted by JE (Darling Casino).

1. The conclusion is unclear at this stage because there have been no cases concerning the interpretation of a state privative clause by the HCA since Plaintiff S157.

v. NOTE: Section 18 of the JR Act (Qld) states that any privative clause in effect before the commencement of the JR Act is ineffective, unless it is specified in Schedule 1 of the JR Act. Therefore, post-JR Act privative clauses are prima facie effective.

4. Has there been NARROW JE?
a. Narrow JE refers to a lack of jurisdiction per se, where there is no jurisdiction at the outset (ie it is a threshold issue).

b. There are three ways narrow JE can be made out:

i. Complete absence of jurisdiction

ii. Failure to exercise jurisdiction

iii. Error in finding jurisdictional facts

c. Complete Absence of Jurisdiction
i. This applies where the decision-maker makes a decision on something that it had no authority to make (Hickman).

ii. For example, if a court is only given jurisdiction to hear civil matters, but it hears a criminal matter and imposes a sentence = complete absence of jurisdiction (Craig v SA).

iii. For example, if a tribunal hears a matter on probationary periods but it only has jurisdiction to hearing pay rates etc = complete absence of jurisdiction (Wurth; Re Tully).

iv. For example, if given jurisdiction to hear complaints about punishments, cannot hear a complaint about a change in employment position etc (Potter).

v. If there is an infringement of CL rights, such as the right to quiet enjoyment of private property, the court will strictly construe the statute so as not to impede on those rights unless the statute makes it very clear (Coco)

1. In that case, statute gave power to issue warrant to use listening devices, but the police actually entered onto his land and installed it. Was held that the statute didn’t go this far, it said nothing about entering property = no jurisdiction to give a warrant that allowed that (Coco).

d. Failure to Exercise Jurisdiction
i. This applies where an authority wrongly denies the existence of jurisdiction or fails to exercise its jurisdiction.

ii. If a tribunal/court wrongly asserts that it has no jurisdiction, due to an erroneous interpretation of the statute etc, there will be a wrongful denial of jurisdiction (Dickinson v Perrignon).

iii. There will be a constructive failure to exercise jurisdiction if the body misunderstands its powers, or has addressed the wrong question (Miah).

iv. If a decision-maker purports to make the same decision twice, on the basis that the first was incorrect or was a nullity, the second decision will be effectual because there was a failure to exercise jurisdiction in the first decision (Bhardwaj).

1. i.e. if fail to comply with fundamental statutory requirement in first decision, there is JE and decision-maker can make 2nd decision.

v. If statute requires attribution of the applicant to a particular group, and the tribunal wrongly defines the group and proceeds on that incorrect basis, there will be a failure to exercise jurisdiction and therefore JE (Dranichnikov).

1. Will only apply where the statute requires the decision-maker to decide if a group constitutes a particular social group at all before deciding if the applicant is actually in that group (Dranichnikov).

2. Also raises issue of NJ because it did not address the correct issue.

e. Lack of Factual Conditions Precedent
i. This applies where a certain fact must exist before the body can enliven its jurisdiction

1. i.e. if the statue says “If A exists then the body may decide to do X” but A does not in fact exist.

ii. The facts that must exist before the body can exercise jurisdiction are known as “jurisdictional facts”.

iii. Need to determine whether the factors are actually preconditions, which is a matter of statutory interpretation (Timbarra v Ross).

iv. If the statute requires the decision-maker to proceed in one of two or more ways, and it does not give the decision-maker a discretionary power to determine which way (ie the way depends on the pre-existence of some facts), if it gets the classification wrong at the outset, there will be jurisdictional error (City of Enfield).

1. i.e. if application can be categorised as A or B and is wrongly classified as B and the tribunal proceeds on that basis = JE occurs.

v. If the statute expresses the preconditions as only turning upon the satisfaction or opinion of the decision-maker, the opinion or satisfaction must be reasonably held (Enfield). It will not necessarily, therefore, preclude the finding of jurisdictional error (Eshetu per Gummow J).

vi. The JR court can take into account things that have happened since the original decision (Enfield)

1. i.e. not confined to evidence before the original decision-maker

vii. Make a point about the legality/merits distinction

1. Can be rationalised on the basis that they are confined to those facts which the legislature has clearly specified must exist before the power can be exercised (Parisienne v Whyte).

5. Has there been BROAD JE?
a. In Anisminic, the HoL ushered in a broader notion of JE. Recognised that even where a decision-maker had jurisdiction initially, it might, nevertheless, subsequently exceed that jurisdiction in the process of coming to a decision.

b. Applies where the decision-maker commits a fundamental error of jurisdiction after correctly entering upon the territory (Anisminic).

c. Anisminic stated non-exhaustively that the following would constitute broad JE:

i. Breach of rules of NJ (confirmed in Aala)

ii. Failure to take into account relevant considerations

iii. Bad faith

d. The decision in Anisminic has not been wholly adopted in Australia, as made clear in the case of Craig v SA.

e. Australia retains a distinction between decisions of inferior courts and of administrative bodies/tribunals, where the UK does not (Craig).

f. Decision of Inferior Court
i. Anisminic doctrine will not apply.

ii. Can still establish broad JE (Craig @ 177) by showing:

1. Mistaken assertion or denial of jurisdiction

a. Eg where court hears criminal case but only entitled to hear civil

2. Mistaken definition or charting of the extent of its jurisdiction where it does not exist

3. Doing something, whilst in jurisdiction, that it had no power to do

a. Eg make an order it could not do

4. Wrongful assertion of jurisdictional fact that does not in fact exist

5. Failure to take into account a relevant matter

6. Taking into account an irrelevant matter

7. Mistaken identification of issues or formation of questions

a. Unless there is an appeal available, in which case the appeal may cure the defect

g. Decision of Administrative Body or Tribunal etc
i. Because this body is not an inferior court, there may be some scope for the Anisminic doctrine to apply (Craig)

ii. The court in Craig @ 179 listed some errors that would cause an administrative tribunal to fall into JE:

1. Mistaken assertion or denial of jurisdiction

a. Eg where court hears criminal case but only entitled to hear civil

2. Mistaken definition or charting of the extent of its jurisdiction where it does not exist

3. Doing something, whilst in jurisdiction, that it had no power to do

a. Eg make an order it could not do

4. Wrongful assertion of jurisdictional fact that does not in fact exist

5. Failure to take into account a relevant matter

6. Taking into account an irrelevant matter

7. Mistaken identification of issues or formation of questions

a. Unless there is an appeal available, in which case the appeal may cure the defect

8. Identifying the wrong issue(s)

9. Asking itself a wrong question

10. Ignoring relevant material

11. Relying on irrelevant material

12. Make an erroneous finding or mistaken conclusion based on irrelevant material, provided the tribunal’s exercise or purported exercise of the power is thereby affected

13. Exceeds its authority or powers

h. Other things that will lead to JE:

i. Failure to extend natural justice (breach of procedural fairness): Re RRT; Aala
ii. Failure to abide by procedures required by law: Project Blue Sky

iii. Failure to abide by procedures required by law, even where the RRT had practically remedied the defect in procedure: SAAP v MIMIA
i. Factors listed by Kirby J in Futuris Corporation:

i. A mistaken assertion or denial of the very existence of jurisdiction.

ii. A misapprehension or disregard of the nature or limits of the decision maker's functions or powers.

iii. Acting wholly or partly outside the general area of the decision maker's jurisdiction, by entertaining issues or making the types of decisions or orders which are forbidden under any circumstances.

iv. Acting on the mistaken assumption or opinion as to the existence of a certain event, occurrence or fact ... or other requirement, when the Act makes the validity of the decision maker's acts contingent on the actual or objective existence of those things, rather than on the decision maker's subjective opinion.

v. Disregarding a relevant consideration which the Act required to be considered or paying regard to an irrelevant consideration which the Act required not to be considered, in circumstances where the Act's requirements constitute preconditions to the validity of the decision maker's act or decision.

vi. Misconstruing the decision maker's Act in such a way as to misconceive the nature of the function being performed or the extent of the decision maker's powers.

vii. Acting in bad faith

viii. A breach of natural justice.

j. The factors listed are not exhaustive (MIEA v Yusuf; Futuris per Kirby J).

6. Overall conclusion – has there been jurisdictional error?
EXAMPLE

Animisic v Foreign Compensation Commission 




UK POSITION
After the Suez Canal incident, the Egyptian government took the property of English businesses, and either held them or sold them on.  English businessmen, who could prove that they were either the company, or ‘successors in title’, and who (or their successors) were English nationals, could gain compensation from the Foreign Compensation Commission.  

Section 4(4) of the Foreign Compensation Act 1950 (UK), was a privative clause, which prevented any court from questioning the decision; Applicant company owned mining interests in Egypt, and then had its land taken. After which they were given money from the Egyptian company which bought it; Decision of the Commission took into account the current owner’s nationality (being Egyptian) to deny an original owner compensation. 

HELD: Lord Reid: Where this clause (s4(4)) was intended to ouster the jurisdiction of the court, it needed to be far more specific.  The determination of the Commission which was void, was not a decision which could be protected by the privative clause.  

Jurisdictional error will allow judicial review in circumstances where the commission or body has made a decision in the course of the inquiry which takes them outside their jurisdiction.  

These are cases upon which jurisdictional error will be founded in line with the above view (per Lord Reid) – not an exhaustive list: 

· Bad faith

· No power to make 

· Breached the requirements of natural justice

· Misconstrued the instrument giving it power; 

· Refused to take something into account it was required to take into account; 

· Taking something into account which was irrelevant 

Where a decision-maker doesn’t do any of these things, then the decision will be valid.  

Here, the phrase ‘successor in title’ should not apply to an original owner such that the requisite national would be an Egyptian - Commission’s taking that into account makes the decision a nullity.  

EXAMPLE



Craig v SA





AUSTRALIAN POSITION 

Criminal case involving actions for larceny or a motor car, receiving a stolen motor car and damaging a motor car by fire, the District Court judge (Judge Russell) held that the accused was unable to gain legal representation, and therefore a stay in proceedings as per a Dietrich order was made.  

AG appealed to the Supreme Court of South Australia on the basis of jurisdictional error and error on the face of the record.  AG wanted an order in the nature of a certiorari to quash the decision.  

HELD: Brennan, Deane, Toohey, Gaudron and McHugh JJ – joint full court judgement: set aside decision.  

Distinction between administrative tribunals and inferior courts was maintained from pre-Anisminic Australian jurisprudence

· Tribunals were said to be more likely to be without formal legal qualifications or training 

· Where courts are part of a hierarchical system of justice, where problems may be ironed out on appeal 

Jurisdictional error:

· That Judge Russell did have the jurisdiction to order a Dietrich order. 

· The decision to award a Dietrich order was within his jurisdiction, as a primary trial judge 

· Even where there was an error to give a Dietrich order, that order was still within its jurisdiction as a question of fact, or mixed question of law and fact 

Error on the record: 

· That the record of an inferior court doesn’t ordinarily include the transcript, exhibits or reasons for decision 

· However, those things can be included in a decision by reference 

· Determining what constitutes the ‘record’ of an inferior court is ultimately for the court hearing the application 

· In this case, the transcript record doesn’t constitute.
EXAMPLE


City of Enfield v DAC
Approving a building to be constructed, and where that was no approved, there was a required that the development be constructed in terms whether it was a ‘special industry’ or ‘general industry’.  Had to be a special industry if use would be offensive or repugnant to other uses of land in the area.  Where it was a ‘special industry’, it would follow that it had a more difficult job in the approval process, having to gain the approval of the local council.  Relevant industry was determined to be a general industry. 

Q: had the board committed jurisdictional error by determining the board to be a ‘general industry’, and therefore bypassing the requirement of council approval – meaning that because it was a special industry, and hadn’t been approved by the Council, whether that would be fatal to it. 

Held: Gleeson, Gummow, Kirby, Hayne JJ: Jurisdictional fact is a criterion which, when satisfied, allows a decision-maker to make a decision (at 148).  

Here, Commission was required to determine whether the development was special or general - but power was not totally discretionary – the legislation imposed the test of how they were determine whether the industry was special or general and they were bound by that test.  Where the characterisation was wrong, they had committed jurisdictional error - where they characterised it as a ‘special industry’, it therefore means that there is a requirement that they follow the steps of it being a special industry.  A court was able to determine whether the relevant facts existed.  
SUMMARY: 

The legislation directed the commission to proceed and deal with the development application in one of two ways, depending on what type the application was.  It did not give the commission a discretionary power to determine what type of application it was.

Therefore if the commission gets the categorisation wrong at the start, it has committed jurisdictional error.  Because that question is one of jurisdiction, than a court exercising jurisdictional review is itself entitled to determine that question on the facts.

HELD: It ruled that the question whether jurisdictional fact had been wrongly decided was a matter to be determined on the evidence before the court exercising judicial review, not on the evidence as it existed before the decision maker.  

EXAMPLE


       Timbarra v Ross

Mining licence is required to conform to various stipulations in Environmental planning Acts in NSW.  Application to extend gold mine; The jurisdictional fact is found in s77(3)(d1) of the Environmental Planning and Assessment Act 1979 (NSW), which requires that where there is ‘critical habitat’ or ‘likely to affect threatened species’, then a species impact statement is needed.  No specific impact statement prepared for the application - applicant claimed the threat on species was a jurisdictional fact.  

HELD: Spigelman CJ (with whom Mason P and Meagher JA agreed): 
Jurisdictional facts are determined by statute (at 64).  If a fact must exist before a statutory power can be exercised, then that is a jurisdictional fact (at 65).  

· “A factual reference in a statutory formulation relating to the instigations of a statutory decision-making process, is more likely, in my opinion, by reason of its extrinsic nature, to turn on an objective fact, than is a factual reference arising in, or in relation to, the conduct of the decision-making process itself.” (at 65)

Relevant question is whether it is distinct from an essential preliminary to an inquiry (jurisdictional fact), or whether it is something which must be adjudicated on in the course of making the decision.  

	Minister for Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 597

· The RRT initially rejected the application of a person whose student visa was revoked because they hadn’t yet commenced study, because on the scheduled hearing date the person was sick and couldn’t attend

· The RRT, after hearing that this was the case, and that they were notified of this fact, they made the determination again in the students favour

· The Minister appealed on the basis that the RRT could not re-decide once a decision had been made

· Held: That as there was a requirement of procedural fairness contained in the Migration Act, the first hearing was a failure to exercise the Tribunal’s jurisdiction as they didn’t act with procedural fairness 

· So 2nd hearing was actually the first decision because first purported decision was invalid

Note: That at the second date/hearing 

…. the minister then sought review of the second decision of the IRT – his point was you have exercised your jurisdiction you can go back and do it again… but the HC dismissed the ministers applicant for review -  HELD – that when you construe the relevant provisions of the statute that holds the IRT powers it is a precondition of the exercise of those powers that the IRT observe specific provisions of procedural fairness re hearing date etc. you have to conduct a review that is dependant on observance of those requirements, so at that first hearing you failed to exercise your jurisdiction so that the first hearing did not constitute a proper legislation review so they are nullity – therefore the IRT was free to make a proper decision because the first one amounts to nothing.


	Dranichnikov v MIMA (2003) 197 ALR 389

· The RRT’s failure to understand the submission of a Russian businessman as of that class of persons (Russian businessmen who publicly criticised the police force) (and therefore not someone who had a well-founded fear of persecution and therefore not a refugee), 

· When actually the businessman was concerned about being a businessman who criticised the government, and did have a well-founded fear of persecution

· Held: Failure to exercise jurisdiction, as misinterpreted the group to which the applicant belonged, and therefore was a complete failure to decide if he was in a group that should have a well founded fear of persecution

Notes from the lecture

The HC said that he was saying that he was being persecuted because he was part of a particular social group – because of the consistent and vocal complaints to the police for that protection – so it was kinda narrow… so they had t do three things to properly observe its jurisdiction… firstly it had to decide whether the group to which the applicant claims to belong to is capable of being a particular social group, was the applicant a member of the group, was his fear of persecution -  a well founded fear of persecution because of a convention reason i.e. his membership 

The first question was issue here – it was not addressed – if they had addressed and dealt with this correctly then he would have had jurisdiction. HC also said that the whole case could be a breach of natural justice because it failed to address his contention. But this is ore fundamental than that, what they did was amount to a failure to establish jurisdiction by reason of not establishing that first question. 




EXAMPLE



Dickinson v Perrignon
Decision of a Public Service Board could not dismiss a public service employee until the decision of the Governor was granted.  The Board made a decision that the employee was dismissed. Appeal launched - where there was no final decision by the Governor-in-council to dismiss the employee – as it had been practice to wait until the appeal process had been finished.  

The employee sought judicial review under jurisdictional error, on the basis that so far as the appeal had been conducted and the employee had been ‘dismissed’, the Board did not have jurisdiction to make a decision until the Governor-in-council decided.  

HELD: Board had jurisdiction: employee’s construction was not the right construction of the legislation.  

This is because the Governor, in order to approve the dismissal, needed a ‘decision’ to be made, which could only be concluded after the appeals process were ended.  

	EXAMPLE 



Coco v R
Statute allowing for listening devices to be used, didn’t allow for the listening devices to be placed on private property; Judge issued a warrant to allow the listening devices to be placed in the offices of Coco.  

HELD: No basis upon which the judge could have issued a warrant to put listening devices on private property.  Legislation didn’t provide for a listening device to be put on private property, and therefore that decision was made outside the jurisdiction of the court/judge.  

As a matter of statutory construction, must use express and unambiguous words in legislation to infringe common law rights (to private property).  


	EXAMPLE



Wurth; Re Tully
At the end of his probationary period he was not recommended for permanency in the public service by the NSW public service board.  Board that dealt with appeals in relation to promotions, reductions in rank, and dismissals was asked to hear an appeal in relation to refusing to put a probationary public servant on permanent duty.  

· HELD: Public service appeal board was only able to hear on those areas listed in the statute, and not hear the complaint.  The high court held that “dismissal” did not encompass an annulment of a probationary period of employment.  This was simply a refusal to confirm employment and was not punitive in character.  


	EXAMPLE



Potter v Melbourne & Metropolitan Tramways Board 

Decision by the Melbourne Tram authority to take a one-man bus operator and put him as a conductor, because he was unable to keep to the timetable. This involved a loss of pay.  The employee applied to have the decision reviewed by the Melbourne and Metropolitan Tramways Board, which had jurisdiction to review the punishments, such as loss of pay and suspensions.  

Appeal board found that they only had jurisdiction to hear complaints against punishments, and therefore didn’t have the jurisdiction to hear a complaint relating to change of position, which also involved a reduction in pay.  

HELD: The appeal board did only have jurisdiction to hear punishments, and not to review every decision of the board.  Legislation’s use of the word ‘punishment’ confined the jurisdiction to this - legislation did not have the intention to treat that every decision changing the jurisdiction of the board. 


Federal Commissioner Of Taxation v Futuris Corporation Ltd [2008] HCA 32

The Income Tax Assessment Act 1936 Cth, s 175, provides that: The validity of any assessment shall not be affected by reason that any of the provisions of this Act have not been complied with.

Section 177(1) relevantly provides that the production of a notice of assessment "shall be conclusive evidence of the due making of the assessment and, except in proceedings under Part IVC of [the Taxation Administration Act] ..., that the amount and all the particulars of the assessment are correct".

The respondent, a publicly listed corporation, resolved to demerge one of its business units. The process involved transfers of assets between companies under common ownership, attracting the provisions of the Income Tax Assessment Act, Pt IIIA Div 19A, for the working out of capital gains and losses. The transfers had the effect of increasing the cost base of the respondent's shares in a particular subsidiary. In the course of a public float of its subsidiary, the respondent disposed of all its shareholding, and returned a capital gain in accordance with its calculation of the "transferred cost base". The Commissioner of Taxation issued a First Amended Assessment increasing the respondent's taxable income by $19,950,088, attributed to a correction in the transferred cost base calculation. The Commissioner disallowed an objection and the respondent appealed to the Federal Court of Australia under the Taxation Administration Act 1953 Cth, Pt IVC.

On the basis that the respondent had made a tax benefit in a scheme to reduce tax, the Commissioner then made a determination under the Income Tax Assessment Act, s 177F, that the transferred cost base should be included in the respondent's assessable income. A Second Amended Assessment was issued for the amount of the transferred cost base on top of the taxable income assessed under the First Amended Assessment, with the intention that, depending on the outcome of the first issue, a compensating adjustment of $19,950,088 could be made under s 177F(3). After disallowance by the Commissioner of the objection to the Second Amended Assessment, the respondent launched a further appeal pursuant to the Taxation Administration Act, Pt IVC. A subsequent application based on the Judiciary Act 1903 Cth, s 39B was heard in advance of the Pt IVC proceeding and dismissed by the primary judge. His Honour considered that the provisions of s177F(3) (overcoming any risk of ultimate "double counting") could operate with respect to the Second Amended Assessment, but even if not, the effect of the mistake should properly be addressed in the Pt IVC proceedings.

The Full Court of the Federal Court allowed the respondent's appeal, declaring that the Second Amended Assessment was not a valid assessment for the purposes of the Income Tax Assessment Act and not a bona fide exercise of the power to assess. It held that the Commissioner had applied provisions of the Act "to facts which he knew to be untrue" and had deliberately "double counted" the amount of $19,950,088, for which it was not open to make a subsequent compensating adjustment.

In the High Court of Australia, the Commissioner sought to restore the orders of the primary judge. The respondent contended that the assessment was not an "assessment" within s 175 because of the double counting and because it was "tentative" or "provisional".

Held (allowing the appeal; by the court): 

(1) (by Gummow, Hayne, Heydon and Crennan JJ) The Commissioner did not apply the Act to facts which were known to be untrue, there was no absence of bona fides attending the Second Amended Assessment and there was no jurisdictional error vitiating that assessment. The primary judge was correct to dismiss the Judiciary Act application. [15], [62]
(2) (by Gummow, Hayne, Heydon and Crennan JJ) Under the system provided by the Taxation Administration Act, Pt IVC, the contestability of assessments made by the Commissioner is not confined to that measure of judicial review for jurisdictional error which is provided by the Constitution, s 75(v) and by the Judiciary Act, s 39B. As a matter of discretion, relief under ss 75(v) and 39B may be (and often will be) withheld where there is another remedy provided by the Taxation Administration Act, Pt IVC. [10]
(3) (by Gummow, Hayne, Heydon and Crennan JJ) The central issue presented by reliance upon the Judiciary Act, s 39B, was not merely whether there had been an error of fact or law by the Commissioner, but whether there had been error in the exercise by the Commissioner of powers conferred by the Act which amounted to jurisdictional error. [4]
(4) (by Gummow, Hayne, Heydon and Crennan JJ) Reading s 175 with ss 175A and 177(1), the validity of an assessment is not affected by failure to comply with any provision of the Income Tax Assessment Act, but a dissatisfied taxpayer may object to the assessment in the manner set out in the Taxation Administration Act, Pt IVC. [24]
(5) (by Gummow, Hayne, Heydon and Crennan JJ) Where s 175 operates, errors in the process of assessment do not go to jurisdiction. The errors (if any) in the nature of "double counting" fell within s 175. Hence, they could not found a complaint of jurisdictional error and the remedy of a constitutional writ under the Constitution, s 75(v), or under the Judiciary Act, s 39B, was not attracted. [24], [45]
(6) (by Gummow, Hayne, Heydon and Crennan JJ) The pendency of a proceeding under the Taxation Administration Act, Pt IVC should have led the Full Court to refuse declaratory relief. [48]
(7) (by Gummow, Hayne, Heydon and Crennan JJ; Kirby J agreeing) The Second Amended Assessment was neither tentative nor provisional in the sense that it was not definitive of the respondent's liability. On this issue, the Full Court was plainly correct. [50]-[52], [117], [118]
(8) (by Gummow, Hayne, Heydon and Crennan JJ; Kirby J agreeing) Allegations that statutory powers have been exercised corruptly or with deliberate disregard to the scope of those powers are not lightly to be made or upheld. The Commissioner's assumption that all could be made good by a subsequent compensating adjustment determination in reliance on s 177F(3) of the Act was more than an "assumption". It meant there was no failure of due administration with respect to the Second Amended Assessment. [58], [59], [117], [120], [150]
(9) (by Gummow, Hayne, Heydon and Crennan JJ) The ethos of an apolitical public service points decisively against a construction of s 175 which would encompass deliberate failures to administer the law according to its terms. [55], [56]
(10) (by Gummow, Hayne, Heydon and Crennan JJ) (obiter) Given the presence of the Taxation Administration Act, Pt IVC, s 177(1) does not operate to impose an incontestable tax or otherwise usurp the federal judicial power. Section 177(1) is not a privative clause. On its proper construction and its application to the present Judiciary Act case, s 177(1) did not prevent curial consideration of alleged deliberate maladministration of the Act with respect to the Second Amended Assessment. [66]
(11) (by Kirby J) The recognised "jurisdictional error" categories in Australia are not closed. Courts dealing with judicial review of administrative decisions in taxation law, should not confine consideration to categories such as "the tentative/provisional" strand and the "lack of good faith" strand. The respondent's case was not confined to these two issues, however applying the court's discretion, relief under the Judiciary Act, s 39B(1), ought to have been declined in the present case, at the outset. Any mistake by the Commissioner could, and should, properly be addressed in the proceedings under the Taxation Administration Act, Pt IVC. [134], [138], [139], [152], [153], [167], [168]
Decision of the Full Court of the Federal Court of Australia, reported at (2007) 159 FCR 257, reversed.
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