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Ground – Improper Purpose


Ground – Improper Purpose – Structure of Answer
Section 5(1)(e), 6(1)(e), s 5/6(2)(c) ADJR / Section 20(2)(e), s 23(c) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker exercised the power for a purpose other than a purpose for which the power was conferred (s 5/6(1)(e), s 5/6(2)(c) ADJR / s 20/21(2)(e), s 23(c) JR).

a. Applies where some ulterior motive is achieved by exercising the power.
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(b) ADJR / s 23(c) JR to further elucidate its meaning.

3. A decision-maker must not exercise a power to achieve some ulterior or improper purpose (Sydney v Campbell).

4. What is the purpose of the power?
a. To work out whether it has been exercised for an improper purpose, it is first necessary to determine the purpose of the power.

b. The Act may expressly state the purpose for which the power is to be exercised, and if so, the power must be exercised for that purpose, or a purpose which can be implied from the subject matter, scope or purpose of the Act (Sydney v Campbell)

c. If the Act does not expressly state the purpose of the power, the permissible purposes are those that can be implied from the subject-matter, scope and purpose of the Act (Sydney v Campbell)

d. State purposes, express or implied.
5. Has the power been used for an improper purpose?
a. State the alleged improper purpose.

b. Some authority to say that only purposes inconsistent with the subject-matter, scope and purpose of the Act will be improper, as well as whimsical or personal purposes (Toohey; Padfield)

c. Case examples:

i. Mixnam Properties: Power to grant caravan park licenses and impose conditions did not authorise conditions regarding rent control; Social and economic aspects were outside the power.  

ii. Kwiksnax: Stall licensing power did not authorise protecting local shops from catering van competition; Social and economic aspects were outside the power.  

iii. Arthur Yates: Seed Board limited the purchase of seeds without permission was exercised for the improper purpose of self promotion and eliminating competition.  

iv. Schliske: deportation power was found to be invalidly exercised where it was used as a backdoor method after proper extradition proceedings had failed.  
v. Campbell: where given power to resume land for improving and remodelling the area, or widening or extending any public road, and land actually resumed for reselling and making a profit = improper purpose

d. Where there is more than one person involved in the making of the decision, the applicant must show that the improper purpose was in the minds/voices of some of the decision-makers and it had a real causative effect, or was critical to the outcome (ie that the majority of the people had an improper purpose) (IW v City of Perth)

e. If there are multiple purposes, some proper some improper:

i. There have been two approaches in the case law to this difficult question.

ii. The first is the test from Randwick:

1. If the improper purpose was the ‘substantial’ purpose for the decision, then the decision can be impugned on this ground (Randwick)

a. i.e. had intent to widen road, but also to defray costs, and this was the substantial purpose = impugned (Campbell)

iii. The second is from Samrein:

1. If the improper purpose is not the true purpose or is merely incidental to the exercise of the power, the decision is not impugned (Samrein)

a. If merely subsidiary and not substantial = not impugned (Samrein)

b. Decision will be invalid if it would not have been made but for the improper purpose (Samrein).

iv. Apply both and state outcome from each.

f. A Minister is entitled to exercise the power to bring an election promise to fruition, provided it is not prohibited by the statute and not wholly inconsistent with it (Botany Bay).

i. Nor is it impermissible to consider governmental policy when making decision = will not be improper purpose to do so (Botany Bay).

6. Conclusion

7. Case summaries

EXAMPLE



Municipal Council of Sydney v Campbell
Council had authority to resume land within its own jurisdiction, for specific purposes (improving or remodelling area or widening or extending any public road).  There was an injunction against the first attempt, as there was no need to have a resumption order to widen the roadway. Next there was another one said to be for improving or remodelling - the actual purpose for buying the property – to offset costs going on in the nearby area, sell the property and return a profit.  

HELD: Looking at the express purposes within the Act, was not one of the purposes they were given to use the power - therefore, it was an improper use of the power, as it was used for another purpose.  

EXAMPLE



Thompson v Randwick Corp
Local authority exercised authority to buy property for the ‘improvement’ of the local environment.  Acquired too much land. Had intended to sub-divide the extra land and sell to make profit and offset loss from improvement of other area.  

HELD: Not necessary that the improper purpose be the sole purpose – necessary that it was a ‘substantial’ purpose to invalidate decision.  In determining what is a ‘substantial purpose’, question – would the decision have existed without the improper purpose? 

Here, purpose of making profit at least substantial profit and so decision invalid.  

EXAMPLE



Samrein

Metropolitan Water Sewerage & Drainage Board were entitled to acquire land for their own purposes, but entered into a joint venture with GIO insurance, bought property in excess of their requirements, renting out the excess to improve their financial position.  

HELD: Board were using a means to a proper end - Could choose to acquire more property than their immediate requirements - Improper purpose of renting out excess + making profit not the true or dominant purpose of the exercise, so valid decision.  

EXAMPLE



Arthur Yates v Vegetable Seeds Committee.

Where an Act facilitated orders for seed for the war effort; it was outside of the scope to eliminate competition and grow competitive seeds.  Power was for the organisation of seeds across Australia for the war effort, not to create a viable business.  

EXAMPLE



Mixnam Properties

Where legislation provided for the power to grant carazvan licences and impose conditions thought desirable - rent controls imposed.  

HELD:  That this was outside the scope of the Act – was controlling economic circumstances relating tot eh granting of licences – because Act was not concerned with the social and economic circumstances in caravan parks, it would be outside the scope of the Act, and therefore could not be a power impliedly authorised from the Act.  

EXAMPLE



Kwiksnax 

Power given to licence market stalls - wide discretion to make by-laws but must be consistent with scheme of local government; Arbitrary decision to prevent outsiders from trading within area not consistent with purpose local government is to achieve (free market).  

EXAMPLE 



Schlieske
Deportation power used as a back-door to extradition proceedings which had failed. This was after a failure to extradite the person back to Germany

HELD: Was an improper purpose – inconsistent with purpose of deportation powers which is simply to remove a person from Australia.  
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