ADMIN – KNEECAPS DOCUMENT

	Ground of JR
	What it’s about
	What to look for

	Abuse of Power
	Where DMer’s power is abused??????
	· Where power exercised to defeat the efforts of a particular applicant

· Unequal treatment of other parties in the same boat.

	Bad Faith
	Where lack of any honest or genuine attempt to perform a function

Must not be lightly accused and must be clearly proved

Requires more than an error of fact or law, or mere illogicality

Requires absence of honesty.
	· (

	Behest of Another (Acting Under Dictation)
	Where a DM entrusted with a DMing power cannot be said to have made the decision themselves.
	· Where DM body consults with Minister etc

· Where Minister persuades body to reach a particular decision

· Where statute gives Minister a role in a body’s DMing process

· Minister has power of veto over any decision of the body

	Decision Not Authorised by the Enactment
	Where the decision made is not one which the statute authorised

Where the DM impermissibly delegated DMing power
	· Statute says authority can operate A, B and C, but authority operates A and X.

· Decision that impinges on CL rights (like property) where statute contains no express words authorising that intrusion

· Rule against delegation
· Is there an express power to delegate? If not, can one be implied?

· Large scale, high volume DMing, lots of similar decision need to be made

· Was the DMer’s function pivotal to the entire scheme under the enactment?

· DM requests submissions/tenders, other officials receive correspondence but not brought to DMer’s attention

· DM delegates to some person to do a report etc

	Error of law on the face of the record
	???
	· ???

	Failure to Take Account of Relevant Considerations
	Where DM does not take account of something they were bound to take account of.
	· Where DM calls for submissions but does not take into account submissions as required by the statute

· If department receives communication from a party after the close of an inquiry etc

· Summary of <whatever> given to DM

· If power to make determination and must take account of some things (ie overseas stuff), no positive duty to seek it out (ie not relevant how would be viewed overseas, only Australia)

	Fraud
	Where DM could be charged with fraud under the Criminal Code; OR

Where 3rd party practises fraud on an otherwise lawful DM process
	· 3rd party pretending to be a solicitor but isn’t etc.



	Improper Purpose
	Where DMing power is conferred for a particular purpose, it must not be exercise for a different purpose.
	· Where power to make regulations etc and issue something designed to promote the DMer’s own business/profits etc.

· Where allowed to resume land for one purpose, but resume it for a different purpose

· Where amnesty provision is about to protect you, but the day beforehand the DM finally makes a decision = improper, designed to frustrate the statute

· Where extradition proceedings have failed, then DM relies on another, different power (ie a deportation power) = improper, designed as a disguised extradition

· Where DM declares land not capable of NT rights due to improper purpose of pursuing commercial exploitation of that land.

	Inflexible Application of Rule or Policy Without Regard to the Merits of the Case
	Cannot blindly apply governmental policy without having regard to the merits of each particular case
	· Any mention of a policy, rule, guideline, precedent, manual or standard

· Where DM considers a policy

· Strict mathematics applied when coming to decision

· Where give person chance to address but DM still considers self bound by the policy (so anything the person says will be fruitless)

· Where high-level govt policy (ie Minister has public mandate to only operate 2 airlines etc)

	Jurisdictional Error
	Narrow JE: Where have no jurisdiction at all, failure to exercise jur, lack of factual conditions precedent

Broad JE: breach of NJ, irrele/rele consids, mistaken ID of issues etc etc etc
	· “Part 3 of the JR Act does not apply”

· presence of a private clause

· presence of an administrative tribunal

· magistrate’s committal

· Erroneous construction of statute ie to set aside unfair Ks of a particular type, but set aside K of a different type

· Purport to grant warrant that infringes CL rights – not authorised under the Act, therefore JE in granting it

· Incorrectly say don’t have jurisdiction when do

· Incorrect attribution of applicant to a particular social group.

· Where purport to make same decision twice, after realising that the 1st decision was void

· Where type of application incorrectly classified by DM

· Misconstrues its powers, takes into account irrelevant consids etc

· Hear criminal matter but can only hear civil matters and vice versa.

	Natural Justice
	Set of obligations on DMers to ensure fair opportunity for people to prepare and present their case

DM to be free of bias
	· Statute attempts to provide an exhaustive list of NJ requirements

· Statute attempts to exclude any requirement for no bias

· Statute affects rights, interests or legitimate expectations

· Interferes with property rights etc

· Notice not given before excluding patron from a venue

· Legitimate expectation licence will be renewed

· Where there is a “usual practice”, person has a right to prior notice if DM going to depart from that

· DM says will get further info from applicant, but doesn’t follow through

· Personal liberty, status, preservation of livelihood and reputation at stake

· Given bad character record when previously told had clean record

· Commercial reputation and livelihood at stake

· Revocation of licence / renewal

· First hearing at which NJ was not afforded

· Unsolicited letters received by DM

· No disclosure of info/evidence in DMers possession

· Being physically removed from a hearing, not allowed an adjournment, obstructed from effectively presenting case

· No oral hearing given

· No representation allowed in hearing

· Not allowed to cross-examine

· Delay in making decision

· Gross departure from evidence

· DM with financial interest in outcome of case

· DM is “prosecutor” and “judge”

· DM is hostile to specific witnesses

· Posts personal opinion on the internet

	No evidence
	Under CL
Where make findings in the absence of evidence

Where DMer’s findings say the applicant’s evidence was a litany of lies, but this is unfounded.

Under statute
Links in with error of law on the face of the record

Has 2 limbs:

1. no evidence to come to that decision

2. where decision would not have been made but for some fact, which does not in fact exist
	· Where erroneously conclude that a legal liability of the applicant under its K

· Where give list of reasons for decision, but only a few are based on facts which do not in fact exist = not enough

	Procedures Required by Law to be Observed
	Where there are prescribed steps in the legislation to be taken before a decision can be made.
	· Standard issued by authority, which the statute requires to be in accordance with certain things, but it is in fact not

· Standard issued not in accordance with international treaty obligations

· Statute requires prior public notice of whatever

· Applicant required to do some thing (like placing pegs in the ground to show the extent of their interest claimed), but not complied with before decision

· Statute requires adverse material to be put in writing, but put it in oral

· Under ADJR/JR, may be wider than CL because of use of “in connection with” – not necessary to have a causal relationship

· Written reasons for decision required which include facts not in the reasons

	Taking into Account Irrelevant Considerations
	Where DM takes account of something not actually or ostensibly allowed to.
	· Considering potential political controversy or embarrassment, and this is not allowed by the statute.

· If has power to prevent erection of structures on land and considers Australian manufacturing – irrelevant consid.

· Considers the environment when not specifically allowed to in the Act, but there are no express or implied limitations listed in the Act = not irrelevant to mining

· Lack of limitations stand in the DMer’s favour.

	Uncertainty
	Decision so imprecise there is no way of determining how to comply with it
	· Where decision to mix a maximum price for goods by forumula so imprecise no way to objectively determine how not to breach it

· Where heavy penalties apply for non-compliance

· Licensing conditions unable to be objectively worked out

	Unreasonableness
	Where decision so unreasonable that no reasonable person could have so exercised the power in that way.

Where no sensible person could ever dream that it law within the power of the DM to make it.
	· Imposition of a condition not expressly provided for in the statute (ie no kids @ cinema under 15 on a Sunday)

· Where authority can regulat the use of land, prohibits construction of piggeries etc = not unreasonable, proportionate to objects of statute

· Engregious mathematical formula, capable of producing capricious or irrational results

· Capricious choice of one of two or more powers that invates CL rights, discrimination without justification

· If handly evidence illogically/piecemeal way = not enough

· Perverse process of reasoning 


