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Ground – Fraud


Ground – Fraud – Structure
Section 5(1)(g), 6(1)(g) ADJR / Section 20(2)(g) JR

1. X may be able to ground an argument for JR on the basis that a 3rd party’s fraud has induced a bad decision (s 5(1)(g), 6(1)(g) ADJR / s 20(2)(g) JR).

a. Applies where fraud or dishonesty by someone other than the decision-maker.
2. Unlike the bad faith ground, in which the bad faith is on the part of the decision-maker, this ground mostly involves fraud or dishonesty against the decision-maker or a 3rd party, which thereby affects the decision made (SZFDE).

3. Will apply where a rogue claims to be a solicitor and represents a client wrongfully (SZFDE).

4. Will apply where a decision is made on what turns out to be perjured evidence (Duplessis).

5. The fraud or dishonesty must have induced the decision (SZFDE).

6. Conclusion

7. Also consider

a. Bad faith

b. Unreasonableness

8. Case summary

SZFDE v MICA [2007] HCA 35
· A rogue wrongly claiming and asserting to be a solicitor, acted for a family in a migration matter

· Gave them advice, told them that they didn’t need to attend the RRT hearing.

· The RRT, although it had followed the legislative steps, of affirming the minister’s decision.

· RRT had done everything it should have done.

· HELD

· Failure of RRT to exercise its functions because of the rogue.

· Decision was void on the basis of the 3rd party’s fraud.

The appellants had unsuccessfully applied for protection visas after arriving in Australia from Lebanon in 2002. In pursuing a review of the Minister’s decision in the Refugee Review Tribunal, the appellants engaged the services of a person who falsely claimed to have been a practising solicitor and registered migration agent, and who advised them, on spurious grounds, to decline an invitation issued under the Migration Act 1958 Cth, s 425(1). The tribunal affirmed the Minister’s decision. In a subsequent application for judicial review, a Federal Magistrate found that the tribunal’s decision had been affected by jurisdictional error and made orders accordingly. The Minister appealed to the Full Court of the Federal Court of Australia, which overturned the Federal Magistrate’s decision by a majority. The appellants appealed to the High Court of Australia.

Held: (allowing the appeal) 

· (1) The jurisdiction to quash decisions of inferior courts and tribunals on grounds of fraud stems from the concern of superior courts with the due administration of justice. In Australia, the due administration of federal law falls within the purview of the judicial power of the Commonwealth. 

· (2) The fraud complained of need not be confined to fraud of the decision-maker (in the sense of bad faith), a party or the party’s representative. However, the decision in question must, on the balance of probabilities, be actually induced or affected by the fraud. 

· (3) An effective subversion of the operation of s 425 also subverts the observance by the tribunal of its obligation to accord procedural fairness to applicants for review. This is of particular importance in view of the fact that s 422B provides that Pt 7, Div 4 , is taken to be an exhaustive statement of the natural justice requirements of tribunal hearings. 

· (4) The purported agent was fraudulent in his dealings with the appellants, but the immediate consequence of that fraud was to stultify the operation of the critically important natural justice provisions contained in Pt 7, Div 4. While the tribunal acted on an assumption of regularity, it was in fact disabled from the due discharge of its imperative statutory functions. As such, the agent’s behaviour was properly described as "fraud on the tribunal". 

· (5) Consequently, the tribunal’s decision was properly to be regarded as no decision at all, because its jurisdiction remained constructively unexercised. The High Court in its original jurisdiction would have been in a position to grant mandamus and certiorari in those circumstances. A similar jurisdiction was vested in the Federal Magistrates Court: accordingly, the Federal Magistrate had acted appropriately in making the orders that he did. 
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