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Standing in Judicial Review


Standing in Judicial Review – Structure of Answer
1. To bring an application under the ADJR / JR Act, the applicant must be a “person aggrieved” (s 5 ADJR / s 20 JR)

a. This is defined to mean a person whose interests are adversely affected (s 3(4) ADJR / s 7 JR).

b. It has been held that the statutory definition incorporates the basic CL rules as to standing (Australian Institute of Marine Engineers per Gummow J).

c. Therefore, resort is had to the common law.

2. How to establish standing at CL

a. Prima facie, it is the role of the Attorney-General to enforce public rights. Therefore, the proper way to enforce those rights is to approach the Attorney-General to instigate an ex relatione.

i. If the Attorney-General refuses, this decision is not reviewable (Gouriet).

ii. If the Attorney-General accepts, he/she will usually seek an undertaking as to costs.

b. However, an entity can get standing in its own right if it can make out the rule from Boyce:

i. 1st limb: If the alleged interference with a public right also constitutes an interference with a private right of the applicant, the applicant will have standing; or

1. Not concerned with this in Administrative Law

ii. 2nd limb: If there is no private right infringed, but the applicant suffers “special” damage as a result of an interference with a public right, the applicant will have standing ( this is the one to go for

1. The requirement of “special damage” was elucidated in ACF No 1 where the court said:

a. There is no need for pecuniary damage

b. Must be more than a mere emotional or intellectual concern

i. If the entity is the recognised peak/leading body in the area, then it may be easier to get standing (North Coast per Sackville J)

ii. If recognised by public as representative body = standing (ACF No 2)

iii. If have made submissions over long period of time = standing (ACF No 2)

c. Must be something more than a desire to uphold the law

d. No need for the applicant to be the only person to suffer damage

e. Have to pull yourself up out of the crowd, and show will gain or lose something special, that the general public won’t

2. Must be more than someone just wanting to enforce their own beliefs (Onus v Alcoa)

3. Courts need to consider proximity and weight of interest (Onus per Stephen J)

iii. Other factors to consider:

1. If adjoining land owner whose view is obstructed, may be able to get standing if can show affected more than rest of the public (Boyce; Day v Pinglen)

2. If the entity has received government funding in the past for the purposes for which it is seeking standing, govt is showing acceptance that the entity is an advocate in the area (ACF No 2)

3. If has lobbied government, or given advice, consultation or assistance to government, goes to acceptance by government that entity is an advocate (US Tobacco; ACF No 2).

4. If the entity is the custodian of ancient relics etc on the land affected, will generally be entitled to standing (Onus v Alcoa).

5. The applicant’s “interest” does not need to lie squarely within the scope and purpose of the legislation (Bateman’s Bay).

a. i.e. doesn’t need to be consistent with legislation

b. This is in contrast to early FCA cases: Alphafarm v Smithkline Beecham; Right to Life Assoc
6. An apprehended economic loss will be enough to establish standing, provided there is a sufficient interest (Bateman’s Bay)

a. However, the court will not entertain an attempt to frustrate a business rival (Rayjon Properties).

7. If affects applicant’s livelihood, in terms of being able to get work etc, will be easier to show standing (Boe v CJC).

c. More recent QSC authority suggests a new liberal approach, stating that the question is really whether the applicant’s connection with the subject matter is such that it would not be an abuse of the court’s process to allow standing (NQCC per Chesterman J).

i. Will be shown easily if the entity is a serious and responsible organisation with a genuine interest in the proceedings.

ii. Look at the nature of the proceedings brought, and whether or not any other person would be put to expense or inconvenience in allowing the entity to have standing.

iii. This approach has been applied in subsequent cases: Save Bell Park and Alliance to Save Hinchinbrook; though it has not been applied in all cases i.e. Chilcott v Medical Board.

d. Federal constitutional issues in standing

i. There must be a justiciable, controversial issue at play (Re McBain)

ii. If the matter has run its course through the judicial system, an entity, who was not joined in the original action, cannot come along at the end and say they have standing (Re McBain)

iii. Open standing provisions are okay – still requires a justiciable controversy, even if the plaintiff’s interests are not direct and/or strong (Truth About Motorways).

3. Random examples:

ii) Solicitor interested in increased funding for legal aid: Re Boe and CJC

Facts: Boe argued that the CJC was not complying with the CJC Act regarding reporting obligations and Legal Aid.  

Held: (de Jersey CJ) Boe did have standing as a prominent criminal barrister; Took many cases from Legal Aid; Hence Legal Aid spending affected his livelihood; Also had a special interest in seeing his clients get more funding.  

iii) Personal representative of a deceased applicant for a home savings grant: Re Loschiavo (Held person affected by a decision refusing to make a grant).  

iv) Mother of a person in receipt of a pension under the Social Security Act 1947 (Cth) to whom the pensioner had assigned his pension was held to have interests affected by the cancellation of the pension: Re Dixon and DG of SS
v) Australian Labor Party was affected by a decision relating to the issue of a television licence because media interests affect political parties and because its objects included issues relating to media control: Re Control Investments and ACT (No 1).  

vi) Australian Journalists’ Association's interests were affected because its members would be directly affected by the application under review: Re Control Investments and ACT (No 1).  

vii) Medical practitioner had sufficient interest to challenge a refusal to register a drug because of his financial and professional interest in being able to prescribe the drug for his patients: Re Welborn and Dept Health.  
viii) Owner of a shopping centre recognised in the strategic plan for Melbourne was affected by proposals for the redevelopment of an airport to include retail premises although the centre was some 10 kilometres away from the airport: Re Queensland Investment Corp and Minister
4. Overall conclusion: does the entity have standing?
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