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Ground – Inflexible Application of Rule/Policy – Structure
Section 5(1)(e), 6(1)(e), s 5/6(2)(f) ADJR / Section 20(2)(e), s 23(f) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker exercised a discretionary power in accordance with a rule or policy without regard to the merits of the particular case (s 5/6(1)(e), s 5/6(2)(f) ADJR / s 20/21(2)(e), s 23(f) JR).

a. Applies where a decision-maker ‘blindly’ applies a rule or policy without regard to the merits of the case.
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(f) ADJR / s 23(f) JR to further elucidate its meaning.

3. The general proposition is that provided the rule or policy is actually legal, the decision-maker must take into account the merits of X’s particular case so that the rule is not blindly applied (British Oxygen).

a. If the rule or policy is not even legal, the applicant will also be successful (Green)

4. A decision-maker is entitled to seek some guidance from a lawful policy or guideline, but is not entitled to abdicate its responsibility by blindly applying it without having regard to the merits of the case.

5. Is the rule or policy legal?
a. In considering this ground of JR in Green, Stephen J said if the policy is inconsistent with the scope or objects of the Act, or if it changes the way the Act works, the rule or policy itself will be unlawful, and the applicant will be entitled to succeed on that basis (Green).

i. If it can be characterised as an impermissible substitution of a policy for the legislation, the policy is unlawful and the decision-maker is not entitled to follow it (Green).

6. Has the rule or policy been inflexibly applied?
a. The fact that a rule/policy is lawful does not mean the decision-maker is free to blindly apply it (NEAT per Kirby J).

b. If the statute is detailed in its requirements, will be easier to show a policy has been applied inflexibly (Green)

c. The political realities of high-level policy consideration does sometimes mean that the policy will have to be complied with: Neat Domestic Trading Pty Ltd v AWB – per Gleeson CJ, although note Kirby J’s dissenting decision.
d. See as an example, Ansett Transport Industries (Operations) Pty Ltd v Commonwealth, where said it was OK to make decision in line with two-airline policy.
e. AAT can’t simply follow government policy, rather than considering the best decision: Drake v MIEA
f. Will be more difficult to show inflexible application if there is a very broad discretionary power, but not impossible (Green).

7. Conclusion

8. Also consider

a. Relevant/irrelevant considerations

9. Case Examples

EXAMPLE



British Oxygen
Board of Trade – power to make grants; assist with purchase of plant & equipment.  However: policy –  not to assist where equipment less than specified value.  

HELD: House of Lords - acceptable to develop policy; but could not “shut its ears” to each application - cannot “refuse to listen at all”.  

EXAMPLE



Green v Daniels
APPLICANT: Plaintiff was 16 year old girl registered for employment at Commonwealth Employment Service - applied for Unemployment Benefits 1 day prior to her completing Yr 12 (returned with results on 20 December).  

POLICY: Department of Social Security (DSS) policy provided that school-leavers cannot be granted unemployment benefits until end of school vacation (22 February)

CLAIM: Plaintiff sought from the HCA a declaration of entitlement and damages for negligence by DSS officers.  

REASON FOR POLICY: 

1. There was concern for “fraudulent” claims by students

2. Prevent claims by students over school holidays thereby cutting down government expenditure and preventing people as being unemployed with CES

Therefore, school leavers were NOT eligible (by policy) until start of new school year

LEGISLATION: s 107 Social Security Act provided that a person qualified to receive unemployment benefits was someone who: 

· is aged 16 and not yet 65 (male) or 60 (female) yo (M/F)

· meets a residency requirement; and 

· satisfies the DG that:

· unemployed and not u/e by reason of strike action

· capable and willing to undertake work; and

· has taken reasonable steps to obtain work

ISSUE: 

1. Whether the DSS policy was:

· a permissible guideline for establishing a delegate’s “satisfaction” under sub(c); (is it a lawful policy, in which case you can rely on the policy) OR

· an impermissible substitution of departmental criteria inconsistent with statutory provisions? (if yes, you could not rely on that policy)

HELD: No general discretion cast upon the Director-General – there was specific criteria set out in the Act in relation to eligibility.  The approach described by the policy (of denying unemployment benefits to those people who have finished school until start of school next year) as written is productive of “erroneous” application of eligibility criteria.  

The people who were eligible under the social security act were being denied access to something to which they had full eligibility according to the criteria set down in the Act.  

Stephen J: Blind application of policy actually prevented the legislative discretionary criteria from being applied - was an impermissible substitution of a policy for the legislation – therefore an unlawful policy.  

Therefore, the policy was in direct contradiction to and it didn’t allow the statute’s criteria to have effect so it was not permissible to rely on that criteria in terms of decision making; D-G “should have considered” all the circumstances of the claim.  
Whilst it may, have regard to the time at which the claim was made (i.e. right at the end of the school year, that being 22 February), but should not treat that consideration as decisive, as was the case by the policy (that said that there was a period where the student is not entitled to claim unemployment benefits) – D-G needed to look at all the information to come to the conclusion that the person was not a genuine job-seeker.  
ORDER: Cost against Department and declaration that DG should have considered all the circumstances, knowing a school leaver could be the start of the inquiry.  BUT not declaration as to eligibility.  
EXAMPLE: 




Neat Domestic v AWB
Neat Trading wanted to export wheat; Wheat Exporting Authority approval is needed; For them to get this, AWBi (a wholly owned subsidiary of AWB, Neat’s competitor) must approve a rival firm to export wheat.  Power for AWBi to make decisions on exporting in coy constitution and in a list of companies in Schedule 2 of the Wheat Act; Neat Trading wanted a particular type of wheat exported; AWBi refused to give consent 

Minority HELD: 

Gleeson CJ: a requirement of reference to the ‘merits’ of the application must be viewed in the context of the fact that the applicant and the company were competitors and that the company was effectively given a statutory monopoly; nothing here demonstrates a refusal by the company to entertain the possibility that a particular case might fall outside the policy or require it’s reconsideration.  

Kirby J: While it was true that the company’s own commercial interests were given primacy under the legislation, it still had to consider the effect on those interests of each application; at least some of the appellant’s requests were, rejected without regard to their merits in this sense.  
EXAMPLE



Ansett v Cth
In Ansett¸ that company sought to challenge a decision of the Secretary of the Department of Aviation to allow another company to import aircraft. Said that the decision-maker was overborne by the Minister

Held: Nothing wrong with making decisions in line with government policy, in fact it is likely to be a determinative factor.  

Mason J (dissent): There was something wrong – said there was a complete abdication of power, defeated statutory intention that Secretary make the decision.  

EXAMPLE



R v Anderson; Ex Parte IPEC-Air
A company wanted a licence to import aircraft in order to operate an air freight business in Australia. The decision upon licences was made by the Director-General of Civil Aviation.  He referred to the Minister, who said there was a two-airline policy.  On that basis, the Director-General rejected the applications.  

HELD: 3:2 – permissible for DG to follow govt policy.  

Per Taylor and Owen JJ: it was appropriate to take account of govt policy in refusing to allow the applicant to have an importing licence.  

Per Windeyer J: that taking heed from government policy was the only thing that the DG could do.  
Per Kitto and Menzies JJ: DG had acted under dictation. Although government policy may be a relevant consideration; the Director-General here had been overborne by the Minister and government policy.  Menzies -  one of the reasons for conferred power on the DG was to keep politics out of the decision.  
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