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Structure Of Answer – Freedom of Information
1. The purpose of the FOI legislation is to enable access to documents held by government agencies and ministers so as to promote an open and accountable government.

2. Each person has a right of access to the documents of an agency, without needing standing (s 21)

3. List what the applicant wants.

4. Are they documents?

a. “Document” defined in s 7 to include:

i. a copy of a document

ii. part of, or an extract of, a document

iii. a copy of a part of, or extract of, a document

b. Document isn’t limited to paper (AIA s 36)

5. Is it an agency?

a. “Agency” defined in s 8 to mean

i. a department, local government department or public authority

1. public authority is a body established for a public purpose (s 9(1))

6. Is the agency specifically excluded from the Act?

a. Government Owned Corporations excluded (s 11A)

b. Corporatised corporations excluded (s 11B)

c. Coronial documents excluded (s 11C)

d. The governor, legislative assembly, judges, court registry, parents and citizens associations, grammar schools, education agencies excluded (s 11)

7. Has a valid request been made?

a. Application must be in writing, contain sufficient information to identify the documents requested and state the address the applicant can be contacted at (s 25(2))

b. If a valid request has not been made, it is the duty of the agency contacted to assist the person in making a valid request (s 25A)

8. Can the agency refuse or defer access to the documents?

a. Agency cannot refuse access because the document is old (s 10)

b. Agency cannot refuse access because ‘frivolous or vexatious’ requests

c. Agency can defer access to documents if they are deemed to be of substantial concern (s 51)

i. But must provide written confirmation accompanied by reasons (s 51(2)(c)(ii))

ii. Must also provide information on rights of review (s 34)

d. Agency can defer access to documents if they are going to be published anyway (s 31)

e. Agency can refuse to deal with an application where it appears that the work involved in the request “would substantially and unreasonably divert the resources of the agency or substantially and unreasonably interfere with the performance of a Minister’s functions” (s 29)

f. Agency can refuse access where documents are publicly available or available elsewhere (s 22)

g. Agency can refuse if it is a voluminous request (s 28)

h. Agency can refuse if agency is satisfied, after reasonable steps, that the document does not exist (s 28A)


9. Are there any exemptions that will prevent disclosure?

a. Cabinet Documents (s 36)

i. Extends to any documents submitted to Cabinet, regardless of the reasons for their preparation (s 36(1))

b. Deliberative Process Documents (s 41)

i. Protects disclosure of documents revealing the deliberative process of government agencies if disclosure would, on balance, be contrary to public interest (s 41(1))

ii. Does not extend to factual or statistical matter (s 41 (2)(b))

1. Provided they are severable (Re Eccleston)

iii. Does not extend to expert opinion during deliberations (s 42(2)(c))

iv. The fact that documents are complex, and the public probably wouldn’t understand them is irrelevant (Re Eccleston)

v. Premature disclosure preventing subsequent disclosure is not an acceptable argument (Re Eccleston)

vi. Interim reports containing criticisms of people without their responses could be considered unfair and contrary to public interest (Re Eccleston)

vii. Public interest in non-disclosure must be specifically demonstrated (Re Eccleston)

viii. Extends to any documents revealing the process of weighing arguments and reflecting on the wisdom or expediency of a particular proposal (Re Eccleston)

1. Eg: internal memos recording the views of bureaucrats of the implications of the Mabo case

2. Eg: memos between govt on operational problems of community correction centre (Re Trustees of the De La Salle Brothers)

3. Eg: Minutes of a QLS committee considering what to do about complaints from a solicitor (Re Hewitt and QLS)

c. Personal Affairs Documents (s 44)

i. Any documents containing details of family affairs, marital relationships, health or ill health, relationships or emotional ties with others and domestic responsibilities or financial obligations are exempt, unless it can be shown that their disclosure is in the public interest (Re Stewart). 

ii. Is a personal affair if a “notional reasonable bystander” thinks it would be a personal affair, given current community standards (Re Stewart)

iii. If personal information can be removed from documents, then it can be released (Re Stewart)

iv. Work performance matters are not necessarily personal affairs (Re Pope and QLD Health)

1. However, if it relates to an employee as an individual rather than a representative of an employer, it may be personal (Re Stewart)

2. If it is not performance related, then it is likely to be personal (Re Griffith and QLD Police Service)

v. Sometimes, the public interest outweighs personal affairs exemption

1. If there is a remedy to be had, the applicant has suffered a loss, there is a reasonable basis for pursuing the remedy and/or information disclosure would assist in obtaining a remedy (Re Willsford and BCC)

d. Trade Secrets and Business Affairs Documents (s 45)

i. Trade secrets are an absolute exemption, that is, it is not subject to a public interest test (s 45(1)(a))

1. Trade Secrets are not defined in the legislation, but is clear that it applies to information that others cannot easily obtain such as a business formula, production processes, marketing strategies or a device which gives an advantage over competitors (Ansell Rubber)

ii. Information of a commercial value that could reasonably be expected to be destroyed or diminished if disclosed are exempted (s 45(1)(b))

1. This info that is critical to profitability or viability of a business operation

2. Info that a genuine arms-length buyer would be prepared to purchase from a person or agency (Re Cannon)

3. Eg: profit margins and operating costs may be of commercial value but a final tender price wouldn’t be.

iii. Other information concerning the business, professional, commercial or financial affairs of another is exempted, unless its disclosure would, on balance, be in the public interest.

1. Eg: if giving reference, person doesn’t get job, wants to see reference = might dissuade people from giving references etc

e. Other exemptions:

i. Exempt if disclosure of agency’s documents would prejudicially affect aspects of the organisation’s operations or internal management systems (s 40)

1. Public interest test applies

ii. Exempt if disclosure would affect the economy in general or the government’s ability to manage the economy (s 47)

iii. Exempt if disclosure would affect the government’s financial or property interests (s 49)

iv. Information supplied to government agencies in confidence is exempt (s 46)

1. Requires that the information have the necessary quality of confidence that, if disclosed, would found an equitable action for breach of confidence on the part of the person or org affected (Re B and Brisbane North Regional Health Society)

2. Five criteria to be met (from Re B)

a. Info in issue is sufficiently identifiable as info that is secret and not generally available

b. Info must possess necessary quality of confidence

c. Must have been communicated in circles of confidence

d. Disclosure or threatened disclosure would constitute an unauthorised use of information

e. Original confider likely to suffer detriment if the information is disclosed

3. Info must not be in the public domain, communicated in circumstances of confidence, express or implied (s 46(1)(a))

4. Disclosure also exempt if it is not sufficient to ground an action for breach of confidence, but still might prejudice future supply of information, unless, on balance, it is in the public interest (s 46(1)(b)). 

a. Re Pemberton

v. Exempt if disclosure could be prejudicial to law enforcement (s 42)

vi. Exempt if disclosure could endanger life or physical safety (s 42(1)(c))

vii. Exempt if documents are subject to legal professional privilege (s 43)

10. Ancillary Points

a. If a third party might be affected by disclosure, the agency releasing the documents must consult them (s 51)

i. The affected party can appeal the agency’s decision (reverse FOI)

b. Review of initial decision by chief executive of agency, external review available by the ombudsman

c. On appeal, the minister or agency releasing the documents has the onus to prove an exemption or limitation.

d. A judicial review is available under the Judicial Review Act, but not a merits review

i. A merits review is a second-guessing of the actual decision

ii. So a Judicial Review is more a review of procedural defects in the decision to release documents, not the substance of the decision

e. In exceptional cases, a Minister may sign a certificate to the effect that the document is exempt, and this is conclusive evidence that it is so (s 36, 37 and 42).

11. Forms of access

a. Applicant may be given a copy of the document or an opportunity to inspect them (s 30)

b. If certain matter in the document can be exempted, the information must be exempted and the agency or minister is to give access to the rest of the document (s 32)

12. Come to conclusion as to availability of all documents requested.
