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Ground – Decision Not Authorised by the Enactment


Ground – Decision Not Authorised By the Enactment – Structure
Section 5(1)(d), 6(1)(d) ADJR / Section 20(2)(d) JR

1. X may be able to ground an argument for JR on the basis that the decision was not authorised by the enactment (s 5(1)(d), 6(1)(d) ADJR / s 20(2)(d) JR).

a. Applies where the decision that has been made was outside the scope of the power given by the legislation (London County Council).
2. Whether the decision was authorised by the enactment is a matter of statutory construction (LCC v AG)

a. Look carefully at the words of the statute, if any, and construe them briefly.

3. There are 2 ways this ground can be breached:

a. Statute expressly not complied with; or

i. If the decision-maker has clearly done something not permitted by the statute, this will be a breach of this ground.

ii. This is unlikely to come up in an exam. Even if it does, go on to look at ostensible limits…
b. Decision-maker acted outside the ostensible (implied) limits of the statute

i. There are ostensible limits on statutory power, such as:

1. The presumption against deprivation of property rights without compensation (Coco)

2. Levying taxation without parliamentary authority (Wilts United Dairies)

3. Deprivation of recourse to judiciary (Plaintiff S157)

4. Rule against delegation (Peko-Wallsend)

4. Statutory Interpretation and Construction (if necessary)
a. A statute should be construed in accordance with the objects and purpose of the statute, read as a whole.

b. Qld: Acts Interpretation Act 1954 (Qld), s14A: interpretation that will best achieve the purpose of the Act will be preferred 

c. Cth: AIA 1901, s15AA: provision which says that a construction which promotes the purpose or object should be preferred 
d. There are common law presumptions about legislative intent. The court will not construe the statute against the presumption unless it uses clear, unambiguous, express words (Coco)

i. i.e. where warrant issued under a statute to collect evidence, in fact police snuck in and tapped phone lines etc which provided a lot of adverse evidence (ie they trespassed, infringed his right to exclude all others from his property) = authority to issue warrant does not authorise the police to enter private property and install it, statute must say so if it is to allow that (Coco v The Queen)

ii. i.e. where privative clause attempts to oust court’s jurisdiction = when construing it court will consider:

1. Australia’s international obligations, and construe the terms against that backdrop (ie in accordance with those); and

2. That parliament does not seek to curtail a right unless it expressly says so in the statute; and

3. The fact that the Australian Constitution is framed on the assumption of the Rule of Law, so that the Constitution is the enforcement of the Rule of Law over the executive power.

5. The Rule Against Delegation
a. Applies where a power is conferred on a decision-maker but the decision-maker delegates that authority to someone else.
b. The rule against delegation says that where a statute confers powers on a particular person, that those powers should prima facie be exercised by that person only (Peko-Wallsend)

c. The premise is that a decision-maker cannot delegate that power to another without lawful authorisation to do so (Peko)

d. The ‘rule against delegation’ is not expressly mention in the ADJR or JR Acts.

e. The rule is relaxed for minor administrative tasks, especially in high-volume governmental decision-making (O’Rielly)

f. If there is an express power to delegate in the Act, that will be effective (O’Rielly), but if the delegation goes further than what is expressly authorised, then need to look on limit to implied power to delegate further (O’Rielly).

g. Implied power to delegate
i. A Minister entrusted with administrative functions has an implied power to act through a duly authorised officer, even in the absence of an express power to delegate (Carltona)

1. This is because the functions of a Minister are so multifarious that the business of government could not be carried on if it was required that each function be exercised personally (O’Rielly)

ii. Where the enactment authorised delegation is a question of statutory interpretation – need to look to the language, scope and objects of the Act, its subject matter, and the nature of the power being delegated (Peko-Wallsend).

1. Point out the objects, scope, subject matter, nature of power etc.

iii. Factors to consider:

1. If the statute says “if [minister/decision-maker] is satisfied”, depending on the context, may require the Minister to act personally (ie cannot delegate). This is a weak argument however as the statute clearly confers a discretion, so it will help the argument to point to another factor (Peko).

2. If the statute refers to the Minister and there is no express power to delegate, strong argument that Minister required to act personally (Peko)

3. If the subject matter of the Act is such as to interfere with personal rights, or land rights etc, there is a strong argument against delegation, as it is an area of sensitive public policy (Tickner v Chapman)

a. But if express power to delegate, will be effective (Tickner)

b. If not regarding personal rights, and instead is concerned with commerciality etc, argument is less strong (Peko)

4. If hundreds of notices etc need to be signed, decided on etc = could not have been parliament’s intention that Minister personally prepare and sign each one, therefore delegation OK (O’Rielly)

5. If Minister’s decision was so central to the scheme that the legislature could not have intended an implied power to delegate = cannot delegate (Peko-Wallsend)

6. Factors from Carltona and O’Rielly:

a. Is it a power that has the possibility of having significant impacts on one person, or a large number of people?

b. Is it an important decision?

c. Does the decision involve a lot of expenditure?

d. Is it a power that is political in nature?

e. Set of very clear criteria developed?

f. Day to day decision making, with high volume?

6. Conclusion
a. Was the legislature’s intent that the Minister’s function under the Act was required to be personally exercised etc?

b. State prospects of success under this ground.


7. Case summaries overleaf…

O’Reilly v Commissioner of State, Bank of Victoria (1983) 153 CLR 1:

· Statute conferred a power on the Commissioner to issue a notice requiring a person to attend for examination 
· Statute conferred a power to delegate the Commissioner’s functions to the Deputy Commissioner, but no further. 
· However, the Deputy Commissioner delegated the power to the investigative officers, and simply attached facsimile signature to document
Held: 

· That the delegation was of ‘practical administrative necessity’ 
· The legislature intended that the Deputy Commissioner could delegate the functions 
Minister for Aboriginal Affairs v Peko-Wallsend (1986) 162 CLR 24:

· A system of Aboriginal land rights gave the Minister final power of recommendation, following a system of inquiry and a report by the Land Rights Commissioner 
Held: 

· The Minister’s role in the scheme was a central role – get report from 
· Unlikely that the parliament intended to be exercised other than personally by the Minister 
· While there was an express ability to delegate, in these circumstances there couldn’t be an implied right to delegate also 
· Dealt with important rights of Aboriginal people, and therefore shouldn’t be delegated
· Could not delegate critical fact finding processes to department staff

Tickner v Chapman (1995) 57 FCR 451

· Minister had power to declare that certain site would not be developed – for sites with aboriginal significance

· Minister was to appoint someone to make report (with representations from interested persons attached to report) > then Minister was to consider report and representations

· Minister made declaration which prohibited construction of Hindmarsh Island Bridge

· 400 representations attached to report – came out that the Minister had not considered them

· Made declaration only 2 days after receipt of report

· Did not read content of some sealed envelopes (which said on them they could only be read by women <> secret women’s business)

· Held it was clear from the legislation that Minister had to consider report + representations personally before making any declaration

· While could rely on others to process, arrange and summarise, had to personally consider the material particularly with regard to

· Fact that particular power was excluded from Minister’s right to delegate

· Declaration had great potential to affect third party rights and interests
Ah Toy v Registrar of Companies (NT) (1986) 72 ALR 107:

· Certain adverse findings and orders were made against the liquidator of a company in the course of an inquiry held under s 278 of the Companies Act.
· Delegation of the Registrar of Companies to Price Waterhouse. 
· Registrar appointed Price Waterhouse as their agents for the duration of the liquidation
Held: 

· No provision for the wholesale delegation of power under the Companies Act. 
· Only provision for delegation where the Registrar was able to delegate where there was a job that he was unable to do 
· Was a clear circumvention of the legislative provisions which were to allow for qualified people to do this
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