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Ground – Natural Justice / Procedural Fairness – Structure of Answer
Section 5(1)(a), 6(1)(a) ADJR / Section 20(2)(a) JR

1. X may be able to ground an argument for JR on the basis that they have not been afforded natural justice (s 5 or 6 (1)(a) ADJR / s 20(2)(a) JR).

a. The terms natural justice and procedural fairness can be used interchangeably.

b. The right to a fair hearing has been the cornerstone of the common law for centuries.

c. These are the rules that the courts insist the administrators abide by.

d. Can either be characterised as a free-standing common law rule, which puts a duty on the decision maker to act fairly, or as an implied statutory constraint on the exercise of administrative and judicial power (Kioa v West).

i. But no matter which theory is correct, the rules relating to when they apply and their content will remain the same (Miah per Gaudron J).

2. Where NJ is raised, the courts usually deal with two questions:

a. Do the rules of NJ actually apply to the decision-maker? (the threshold question); then

b. If they do, did the decision-maker comply with what was required? (the content question)

3. Do the rules of NJ actually apply here?
a. Whether or not the rules of NJ apply is a question of statutory construction. It is necessary to look at what the statute actually says.

b. NJ can be included/excluded by statute, but attempts to restrict it will be narrowly construed, and will only be effective where there is a clear manifestation to exclude rights to NJ (Kioa v West).

c. If only certain rights of NJ are present in a statute, the court will ‘supplement’ them with appropriate NJ obligations, unless expressly excluded (Annetts v McCann)

i. This was not always the case.

ii. If it states “non-compliance will not invalidate a decision” = not effective to exclude NJ (Miah)

d. Calling a list of purported NJ rules in a statute a “code” or saying they are exhaustive may not be effective to exclude others being implied (Miah; Epeabaka).

i. No mention of rule against bias in “codified” formulation of NJ rules in Act – was it to be supposed that parliament meant for the decision to be made even where there is actual bias on the part of the decision-maker? Rubbish, McHugh J said in Miah!

ii. NOTE: Recent authority to say that, if drafted correctly, the legislature can exclude the rules of NJ (Lay Lat) (see more info below).

e. If there is nothing in the statute to suggest an attempt to oust rules of NJ, very strong presumption against any intention of legislature to do so (Miah per McHugh J).

f. If there is evidence in the 2nd reading speech or explanatory memoranda that NJ is intended to be excluded, this will be ineffectual because the legislation is what is interpreted, not the extrinsic evidence, particularly where there are serious consequences for an individual (Miah).

g. If states something like “if the Minister complies with these provisions, he is not required to take any further action” = not effective to exclude NJ (Miah)

h. NOTE: Recent authority to say that, if drafted correctly, the legislature can exclude the rules of NJ (Lay Lat).

i. If says “this subdivision is taken to be an exhaustive statement of the rules of NJ hearing rule in relation to the matters that it deals with” = effective to exclude CL NJ (Lay Lat)

ii. Point out: framed around what the majority had said in Miah.

i. Does the decision affect rights, interests or legitimate expectations?
i. The rules of NJ will arise where a decision would affect a person’s rights, interests or legitimate expectations (Ainsworth).

ii. Right = a person’s legal right to lawfully do something, or their expected right to do something (Harris; Banks)

1. Includes personal liberty, status, preservation of livelihood and reputation, proprietary rights and interests.

iii. Legitimate expectation is something less than a strict legal right (Kioa).

1. Where a liberty is afforded, there is an expectation that it will not be interfered with by a decision-maker without first giving a chance to address the reasons (Heatley)

2. Having a legitimate expectation does not entitle the person to a substantive right (ie an outcome in their favour), it just entitles them to procedural fairness (Lam).

3. Must put adverse material to the person before deciding (Haoucher)

4. Each member of the public has a legitimate expectation that, upon paying a fee for entry to a public venue, they should be admitted (subject to observing conditions of entry). When a body has the power to interfere with this, the body must allow the person to address the reason for non-admittance before making a decision (Heatley)

5. There is a legitimate expectation that a decision-maker will exercise powers in accordance with international obligations, even if they are not yet incorporated into domestic law (Teoh)

a. NOTE: recent doubts as to correctness of Teoh in Lam, on the basis that some actual unfairness must be shown, as opposed to just the legitimate expectation it will not be (Lam)

i. But even Lam has not necessarily been followed (Applicant NAFF) – where actual unfairness need not be shown.

6. Where a licence has been previously granted, there may be a legitimate expectation that it would be renewed unless there were adequate reasons for it not to be and those reasons were put to the entity to address them (Winneke)

7. If the applicant prima facie satisfies the statutory criteria and a refusal to grant a licence would have significant business-related consequences, there is a legitimate expectation that it should be granted (Murphy)

8. If there has been a dismissal from public office, the person is entitled to defend accusation made against them (Cole).

9. If livelihood of person affected, right to NJ (Sanders v Snell)

j. Does NJ apply to preliminary decisions or investigations, effect of appeals?
i. Although it was not always the case (Testro), the courts now accept that NJ rules apply to preliminary decisions and investigations, provided that a right, interest or legitimate expectation is affected (Annetts v McCann; Ainsworth v CJC)

ii. Even if rules of NJ are not followed initially, there may be some scope for the defect to be “cured” by a subsequent appeal (Ainsworth; O’Shea).

iii. If the rules provide for a rehearing by the same body where the 2nd hearing cures defects in the 1st hearing, this will not breach rules of NJ if followed overall (Calvin v Carr)

1. But where the hearing structure indicates that NJ is required at both 1st and 2nd instance, NJ is required at both hearings and the 2nd will not cure it (Calvin v Carr)

a. If there is a full and fair hearing on appeal that cures the NJ defect, then there will be no breach of NJ despite the initial problems (Ex parte AALA).

iv. Ordinarily, a court will not entertain a JR application unless internal review rights have been all been exhausted, so this issue if of little practical application, but still relevant (Miah).

1. Matters to determine whether appeal cures NJ defect per McHugh J in Miah:

a. How preliminary the initial decision is

b. Whether reputation was already affected

c. Level of formality at first stage

d. Urgency of the matter

e. Nature of the appellate body

f. Breadth of the appeal

g. Subject matter of the decision
2. A right of appeal does not normally mean no NJ is required at first instance (Miah).

4. Threshold conclusion: have we established that the rules of NJ apply in this situation?

a. If so, proceed. If not, stop.

5. Content question: what do the rules of NJ require? What are the rules of NJ?
a. The content of NJ can be divided into two categories:

i. The hearing rule; and

ii. The bias rule.

b. General propositions by Lord Mustill in Doody
i. Act of parliament confers an administrative power, there is a presumption that it will be exercised in a manner which is fair in all circumstances 
ii. The standards of fairness are not immutable 
iii. Principles of fairness won’t be the same in each case – dependant on the context of the situation;
iv. Statute must be used to determine context of fairness; 
v. Person should be able to make representations, in order to gain a favourable result; 
vi. Should be informed of the gist of the case against him
vii. Should be heard by an impartial and unbiased person with an open mind
6. The Hearing Rule
a. Adequate prior notice

i. A person who is going to be affected by a decision should have adequate prior notice of the case against them (Annomunthodo v Oilfield)
ii. The length of the notice is determined according to the facts of each case (Ong)
iii. If some information has been disclosed, but some things are not, and the person is not given notice of them = breach of NJ in respect of undisclosed information (Ong)

1. i.e. need to be given prior notice of issues that are going to be raised

iv. The issues must be disclosed to the relevant person, and in sufficient detail (McLean v Qld Principal Club)
b. Adequate disclosure of relevant issues/adverse material
i. Issues critical to the decision being made should be disclosed to the affected party (Kioa)
ii. General proposition is that any and all information that is “credible, relevant and significant” should be disclosed (Kioa v West).
1. Subject to the qualification that investigative bodies are not required to “show their hand” (NCSC v News)
a. i.e. no need to allow lawyers to be there for entire investigation, NJ doesn’t require that much
iii. New and important information should be disclosed (Miah)
iv. If “credible, relevant and significant” unsolicited correspondence from 3rd party received, and that fact is not disclosed to the affected party so that they might respond to it, there will be a breach of NJ (VEAL)
1. i.e. where new information becomes available before a final decision is made, must be disclosed (Miah)

v. Security considerations are relevant, but must be balanced with this right to receive adverse material, so if the decision-maker develops an unconscious prejudice, NJ will be breached (VEAL)

vi. Even if decision-maker says “no weight given to it” this is irrelevant. Breach is NJ is not determined by looking at the reasons, it is determined by looking at what should have been done (VEAL)

1. However, if there is some “non-disclosure” information received, there is no need to put it to the person affected if they could not succeed in any event (Kumar [2009]), though this seems inconsistent with VEAL.

2. There is authority to say that “actual unfairness” is required before a breach of NJ is shown (Lam).
c. Adequate opportunity to address adverse material
i. Depending on the context, there is a right to be given adequate opportunity to address the issues (NCSC v Newscorp)
ii. This is dependent on the context – there is no absolute right to address all issues, where there is an investigation occurring (NCSC v Newscorp)
iii. Where a decision is being made without all of the relevant facts, that will prevent a person from having an adequate opportunity to address issues, therefore breach of NJ (Aala)
1. i.e. where body fails to read all important information in the documents before it (Aala)
iv. If parts of the person’s application etc are not passed on, looked at etc, there will be a breach of NJ (Muin)
v. If the decision-maker says it will write to the person, or seek further clarification from them, and they do not do so, there will be a breach of NJ (NAFF)
1. If a decision-maker considers answers inadequate and needs more information, cannot properly conclude the matter without allowing the person to address the information (NAFF)
2. In NAFF, court said there is no need to show actual unfairness, but this is in contrast to the decision in Lam.
a. NAFF followed in SAAT, saying no need to show actual unfairness.
d. Right to oral hearing / right to lodge submissions
i. There is no hard rule as to the right to an oral hearing, but the courts have said in certain circumstances, an oral hearing will be appropriate (Heatley)

ii. No absolute requirement a person is entitled to an oral hearing 
iii. Written submissions may be sufficient in circumstances 
iv. Context again – what determines it is the seriousness of the matter, and whether the person has been given an adequate opportunity to present their case.
1. Eg. in proceedings before the CMC, oral hearing is necessity
v. Where there is a requirement to adjudicate between 2 people, or test the evidence, then it will be appropriate to give them an oral hearing (Heatley; Finch v Goldstein)
vi. Where an issue of credibility involved, or where the applicant would be disadvantaged, may have to have an oral hearing: Chen Zhen Zi v Minister for Immigration and Ethnic Affairs (1993) 
vii. Factors to consider

1. Inconsistencies in evidence = need oral (Heatley)

2. Issue of credibility involved = need oral (Chen Zhen Zi)

3. Where applicant would be disadvantaged without oral = need oral (Chen)

4. Competing claims = need oral (Finch)

5. Affects livelihood or reputation = need oral (Pett v Greyhound)
e. Right to representation
i. There is no absolute right to representation, it all depends on the circumstances (Cains v Jenkins)

1. No right to representation in civil matters even if livelihood is at stake!

ii. However, in an oral hearing, prima facie entitled to representation by counsel (Cains)

iii. Factors enunciated in WABZ v MIMIA:

1. applicant’s capacity to understand procedure + issues for determination

2. applicant’s ability to communicate in language used by decision maker (ie translator if required)

3. legal/factual complexity of the issues 

4. importance or significance of outcome for applicant’s welfare or liberty

iv. In a Visa application, the notion of a “well founded fear of persecution” and the various refugee conventions made it clear there was required to be representation (WABZ)

v. Criminal proceedings do require legal representation as part of a requirement for natural justice: Dietrich v R (1992) 67 ALJR 1 (where adjournment given until representation could be found)
f. Right to cross-examine
i. There is no absolute right to cross-examination (Finch)

ii. However, where it is necessary to allow a person to put forward their case, by cross-examining a witness to show their side of the story, then cross-examination is required to show NJ (Finch)

iii. It is more likely that cross-examination will be required where the credibility of the witness is central to the case (Harrison v Pattison)
g. Timeliness of determination – delay in deciding
i. Where there has been an extreme or protracted delay, especially where credibility of witnesses is a key issue, there will be a breach of NJ (NAIS v MIMIA)

ii. Where there is such a delay that there was, objectively, a real and substantial risk that the decision-maker’s capacity to assess the evidence put before it was impaired (NAIS v MIMIA)

iii. 5 years is too long (NAIS).
h. Rules of evidence
i. There is some argument that tribunals etc are not bound by the rules of evidence because the statutes that set them up require their proceedings to be expeditious etc.
ii. However, if the statute says it is bound by the rules of evidence, it must.
iii. Otherwise, it must proceed on “logically probative evidence” (Re Pochi)
i. Reasons for decision
i. There is no common law right to a statement of reasons for decisions (Osmond). 

ii. However, NJ may require reasons in certain circumstances.

7. The Bias Rule
a. The general position is that if there is, objectively, a reasonable apprehension of bias, there will be a breach of NJ (Ebner)

b. Previously, there was a strict presumption of bias where the decision-maker had even the smallest financial interest (Dimes)

i. However, the court is now more inclined to look at the surrounding circumstances to determine whether, in the circumstances, there could be a reasonable apprehension of bias (Hot Holdings)

ii. Especially the case where the person with alleged bias is subordinate and peripheral to the actual decision-maker (Hot Holdings)

c. Where there is a reasonable apprehension that the decision-maker will not bring an impartial and unprejudiced mind to the resolution of the issue, there will be a breach of NJ (Livesy)

i. i.e. where same decision-maker sits in on an appeal etc (Livesey)

d. Where decision-maker shows a consistent practice/pattern of attacks and abuse at parties to the matter, and different treatment etc, there will be a reasonable apprehension of bias (Keating v Morris).

e. If minister, before making a decision, makes adverse comments on radio etc = not necessarily bias (Jia Legung)

i. Minister is in a special position as elected official, so entitled to make forthright statements to the public 

f. Bias means person is incapable of changing their mind

i. Some sort of initial predisposition or inclination does not automatically make a person biased

g. Some private activities can also suggest bias, but not conclusive (Epeabaka)

i. i.e. where decision-maker publishes adverse material on their website etc

h. Where the party who is not alleging bias has stood by when the bias was apparent, and only raises after a unfavourable decision, has waived the right to seek a challenge on the basis of bias (Vakauta v Kelly)

i. Exception to bias rule:

i. Where the only person able to make a decision is biased, the rule will give way (Rauber) (doctrine of necessity) 

ii. Where the only way to get no bias is to give way the purpose of the legislation, court will not do this – just need to put up with bias (Bauber).

8. Overall conclusion: Has there been a breach of NJ?
9. Effect of breach
a. Upon a breach of NJ, the decision was once regarded as void ab initio (Calvin v Carr), but the better view is that it is voidable at the instance of the affected party (Winneke). 

b. Distinction criticised as irrelevant – where person’s rights have been interfered with, court should set aside the original decision (Bhardwaj).

c. If the judicial review court thinks that the breach would not have made any difference to the result, it may, in its discretion, refuse to grant the relief sought  (remedies are discretionary) (Aala per Gummow and McHugh JJ at [104]).
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