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Pre-requisites to Statutory Judicial Review


Pre-Requisites to Statutory Judicial Review – Structure of Answer

(includes small bit on Statement of Reasons (step 7))
1. To bring an application under the ADJR/JR Act, there must be “a person aggrieved by a decision to which this Act applies” (s 5 ADJR / s 20 JR).

a. Also covers “conduct” in addition to a “decision” (s 6 ADJR / s 21 JR)

b. The requirement for “a person aggrieved” is dealt with in the Standing notes – refer there if necessary now.

2.  What is a “decision”?

a. A decision is defined in s 3(2)(?) ADJR / s 5(?) JR to include the following:

i. (a) making, suspending, revoking or refusing to make an order, award or determination;

ii. (b) giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or permission;

iii. (c) issuing, suspending, revoking or refusing to issue a licence, authority or other instrument;

iv. (d) imposing a condition or restriction;

v. (e) making a declaration, demand or requirement;

vi. (f) retaining, or refusing to deliver up, an article; or

vii. (g) doing or refusing to do any other act or thing; 

viii. and a reference to a failure to make a decision shall be construed accordingly

b. The HCA has said that the word “decision” in the Act has a limited field of operation. The decision must be final or operative, in the sense that an intermediate step in the process of coming to a final decision is not able to be attacked under ADJR / JR Act (ABT v Bond)

i. It must finally determine the matter

ii. However, if the intermediate step is expressly identified in the legislative framework, then it is able to be attacked notwithstanding it is not final or operative (ABT v Bond per Mason CJ)

iii. Examples:

1. Act requires two step inquiry before revoking licence, and has only completed first step in that inquiry = not attackable (ABT v Bond)

2. Where administrative body is able to cast a vote in some meeting = not attackable, does not conclude anything, simply a step the body is entitled to take (also probably not made under an enactment) (Hutchins v FCT)

3. Where authorise warrant to raid premises etc = even though only in process of investigation, the effect of the decision interferes with right to quiet enjoyment which is “immediate and drastic”, therefore attackable (Salerno v NCA)

4. Where authority accepts proposal to amend some legislation = attackable, the next step would be to amend the legislation, therefore final and operative (Noosa Shire Council)

a. But where authority putting proposal to public for scrutiny before actually making any decision regarding it = not attackable, merely procedural (Redland Shire Council)

5. Where Minister or its delegate refers a matter to a committee for an inquiry (or refuses to) = not final and operative, not attackable (Edelstein)

a. But, where refusal to refer complaint to the DPP where it was the DPP’s choice to prosecute = attackable because final (Schokker)

c. In addition, reports or recommendations are “decisions” (s 3(3) ADJR / s 6 JR)

i. Although it does not expressly say so in the Act, the courts have said:

1. The statue must create a power to make the ‘report’ or ‘recommendation’; and

2. The statute must require that the making of the ‘report’ or ‘recommendation’ is a condition precedent to the making of a final decision.
(Ross v Costigan)

ii. However, there is some authority to suggest that it need not be a ‘condition precedent’ in the States (Noosa Shire Council / St George v Wyvill)

d. A failure to make a decision is considered a decision (s 3(2) ADJR / s 5 JR).

3. Alternatively to “decision”, what is “conduct engaged in”?

a. It must be conduct engaged in for the purpose of making a decision to which the Act applies (s 6 ADJR / s 21(1) JR).

b. The distinction between conduct and decision has been recognised as elusive (ABT v Bond per Mason CJ).

c. It’s not just any conduct that can be attacked under this section. Note:

i. Relates to procedures undertaken in the making of the decision (ABT v Bond);

ii. Does not apply to conduct engaged in for intermediate decisions (ABT v Bond);

iii. Applies particularly to pre-decisional procedures of tribunals (ABT v Bond);

iv. A failure to abide by natural justice would amount to reviewable conduct here (ABT v Bond)

1. i.e. refusing to cross-examine, refusing an adjournment

v. Will not be “conduct” if it is substantive in nature

1. In Bond, the decision that he was not fit and proper was substantive, even though it was an interim decision, so not attackable under either limb (ABT v Bond)

d. Other examples:

i. Failure to take evidence from a witness, and failure to make investigations as required by the statute = conduct (Courtney v Peters)

ii. Failure to provide the first part of a procedural step before a decision was to be made (Edelstein)

e. It does not matter that the person engaged in the conduct is not the final decision maker (Chan v MIEA)

f. Once there has been a “decision” made, cannot proceed under s 6 ADJR / s 21(1) ADJR – have to go under s 5 to attack the decision then (Aboriginal Land Council).

4. The decision must be of an “administrative character”
a. The phrase “decision to which this Act applies” is defined in s 3 ADJR / s 4 JR to mean “a decision (or conduct) of an administrative character made under an enactment.”

b. So the decision must be administrative, as opposed to legislative or judicial

i. The distinction is drawn from the separation of powers inherent in the Constitution (Evans v Friemann)

c. Essentially, administrative = executive government.

d. Indicia of it being legislative
i. Legislative decision usually is where a new rule is formulated which has general application, in contrast to an administrative decision on merits of particular case

ii. Must consider the statute that gives the power – words used in the statute are not conclusive – look at the nature of the power (Central Qld Land Council)

iii. Indicia of legislative:

1. Formulation of a new rule with general application (Hamblin v Duffy)

2. Changing or determining the law (Vietnam Veterans)

3. Parliamentary control over a decision (Central Qld Land Council)

4. Public consultation (Central Qld Land Council)

5. Binding as opposed to providing guidance (Vietnam Veterans)

6. General application, not particular case (Vietnam Veterans)

iv. Indicia of administrative:

1. Provision for merits review (Central Qld Land Council)

v. Examples:

1. Council bylaws = legislative (Paradise Projects)

2. Legislative power delegated to Minister, such as tabling provisions in parliament = legislative (Blewitt)

3. Prepare licence plan, determine number and type of broadcasting licences available in area = legislative (RG Capital Radio)

4. Determine aeronautical charges payable, based on commercial considerations = administrative (Aerolineas Argentinas)

a. But if bylaw powers given to same body = legislative (Aerolineas)

5. Intermediate decisions in the process of changing a town planning scheme may be administrative, even where the final decision is legislative (Noosa Shire Council)

6. If called “subordinate legislation” and Minister given power to enact water management plan under it = legislative (Currareva)

7. Where body has same status as parliament = legislative (Corrigan).

e. Indicia of it being judicial
i. Chapter III courts, when exercising their judicial powers are not amenable to judicial review: Evans v Friemann
1. For example, the decision of a Magistrate’s court: Stuberfield v Webster SM
ii. EXCEPTION: A decision of a magistrate in a committal hearing is JRable because it is an administrative function of determining whether there is enough evidence (Lamb v Moss)

1. But courts are disinclined to allow JR of judicial decisions as a basis of collateral attack on judicial proceedings

iii. Examples:

1. decision to refuse a bill of costs by the Family Court of WA was an administrative decision, notwithstanding that the Registrar’s activities were within the broader framework of the government: Legal Aid Commission (WA) v Edwards
2. decision by the Registrar of the High Court to seek a direction as to whether documents were lodged were an abuse of process was a judicial power, as it was exercising the courts jurisdiction to prevent abuses of power: Letts v Commonwealth
3. decision of the HCA to strike a practitioner off the register was an administrative decision: Little v Registrar of the High Court
5. The decision must be “made under an enactment” (NB: see Qld extension in step 6)
a. Definition of “enactment” in s 3 ADJR / s 3 JR

i. Acts, instruments, rules, regulations, bylaws, ordinances, local law, proclamation, notification of public nature, guideline or standard of public nature, etc

b. Basic test is that an instrument must unilaterally affect the rights of the parties (ie apply to everyone for the future) and not be negotiated: Blizzard v O’Sullivan
c. Some examples of instruments (or not) in the case law:

i. Document which set out terms and conditions on employment made under the Act was an instrument in Chittick v Ackland
ii. State Purchasing Policy was not an instrument because it was not made pursuant to a statutory power to make it: Concord Data Solutions v Director-General of Education
iii. Deputy Police Commissioner’s contract not a instrument because it was negotiated, not imposed by the statute: Blizzard v O’Sullivan
d. NOTE: decisions of the Governor-General are excluded under the ADJR, but not under the Queensland legislation (s 3 ADJR)
i. However, can still be JRed at CL (Toohey).
e. NOTE: later statutory provisions can exempt themselves from ADJR / JR
i. After all, the ADJR / JR Acts are creatures of statute themselves, and are therefore susceptible to later modification/amendment by later Acts of parliament.
f. NOTE: specific exclusions in ADJR Sch 1 / JR Sch 1, Part 2.
g. Having defined “enactment,” must show that the decision was MADE UNDER it
i. The leading case on point is Griffith Uni v Tang
ii. Must show:

1. The decision must be expressly or implied authorised by the Act, in the sense that the enactment gives legal force or effect to the decision (per Gleeson CJ); and

2. The decision must, itself, confer, alter or otherwise affect legal rights and obligations, and in that way, be derived from the enactment

a. i.e the capacity to affect rights must arise from the statute

b. Legal rights can arise from statute generally, or common law

iii. Note Kirby J’s vigorous dissent:

1. where there is no contractual or other source of the power, must be made under the enactment. Given that the decision happened in the statutory context and GU could not have made the decision without the statute, it is made under the statute. Kirby J also criticised the majority’s narrow approach as undermining the whole point of the ADJR Act + judicial review reforms in Australia

iv. So where it is not clear that the statute allows the particular decision to be made, it cannot be said to be made under an enactment (Tang)

v. HCA has previously emphasised the need to show that the statute is the source of the power to make the decision (Glasson)

1. It can be the express or implied source of the power, but must still be the source (MIEA v Mayer)

vi. Thus, it will not be made under an enactment where:

1. If it is not an exercise of public power (NEAT v AWBi)

a. If intersection between public and private business, if incorporated under Corporations legislation, if decision comes from power in the company’s constitution = not under an enactment (NEAT v AWBi)

2. If the source of the power does not derive from a statute

a. i.e. where it comes from the general law or prerogative power (see below)

3. If it is the exercise of a prerogative power (Hawker v Freeland)

a. An executive decision is not made under an enactment, but instead is an exercise of the inherent prerogative power of government. 

b. i.e. executive has power to enter into contracts, this is not under a statute (Hawker)

4. If it is an exercise of contractual power (General Newspapers v Telstra)

a. If the decision is made under a contract mutually negotiated between two private parties, the decision is not made under an enactment (ANU v Burns)

b. If there is a power to make a decision under contract, but there is a statute giving power to enter into contracts, organise business etc = it will be the contract under which the decision is made, not the statute (Post Office Agents Assoc v Australian Postal Commission)

c. Where the continuance of the arrangement is entirely dependent on mutuality of consent between the parties = not under enactment (Tang)

5. If under a self-executing statute (Guss v DCT)

a. Self-executing statute – decisions made automatically under the statute so no-one needs to actively “make a decision” = not made under an enactment (Guss)

6. Where the statute is very vague, general etc (Tang)

a. If the statute is cast very widely, and only in general terms, it will be difficult to point to the enactment and say that the decision was made under it (Hutchins / Tang)

vii. But may, subject to Tang, be made under an enactment where:

1. The decision is made in pursuance of, or under the authority of the Act in question (Chittick v Ackland)

2. The statute is the force and effect behind the decision (Telstra)

6. QLD ONLY EXTENSION: Can be under a “non-statutory scheme or program” instead of under an enactment
a. The QLD JR Act has a wider reach than its Cwth equivalent (ADJR Act) because amenability to JR is extended to include decisions made under a “non-statutory scheme or program” in s 4(b) of the Act.

b. This means that some decisions, even if not made under an enactment, are able to be JRed.

c. It must be under a ‘scheme’ or ‘program’; and

i. A scheme is a single initiative, whereas a program is an ongoing idea (Anghel)

ii. Does not extend to the “incorporation of a scheme” (ie by deciding to make offices “open air” in accordance with “office out-fit guidelines” = not sufficient) (Mikitas)

iii. Doesn’t matter if it’s just a one-off project, might still be a scheme (Anghel)

iv. Does not extend to criteria upon which a scheme or program could be developed (Bituminous)

1. Terms given strict construction in this case

2. The closer the decision to reason for appropriating money, the more likely it is to be a decision under a non-statutory scheme or program

d. It must involve funds appropriated or collected by Parliament.

i. The non-statutory scheme or program must involve funds that are provided or obtained from money appropriated by Parliament, or from taxes, charges, fees or levies authorised under an enactment (s 4(b)(i) and (ii) JR Act (Qld)).

ii. Where a decision is not based on appropriating money, it will not be a decision that can be reviewed under the Qld JR Act (Wide Bay Helicopter Rescue Services v Minister for Emergency Services).

7. If necessary, talk about the statutory right to obtain Statement of Reasons

· Once pre-requisites to statutory judicial review are proved, have a statutory right to reasons (ADJR s13, JR s32) cf no right at common law: Public Services Board of NSW v Osmond (1986) HCA
· Benefits of receiving reasons:

· Potential applicant can assess chances of successful application

· Improves administrative decision (accountability)
· Procedure

· Queensland and Commonwealth: the decision maker can refuse to give reasons if

· Request is made after 28 days after a document stating the decision has been given to them: s33(4)(a) JR Act; s13(5)(a) ADJR Act; and

· In any other case, the relevant request was not made within a reasonable time: s33(4)(b) JR Act; s13(5)(b) ADJR Act.

· And where either of those sections applies, there is a requirement that there be a notice of reasons why the request reasons is being refused: s33(5)

· Reasons must then be given by the decision maker within a reasonable time, not later than 28 days: s33(1) JR Act; s13(2) ADJR Act.

· Obligation on decision maker

· Queensland: The statement must contain the reasons for the decision: JR Act s34

1. Reasons are defined in s3 JR Act as being findings on questions of fact, and a reference to the evidence given, as well as the reasons given 

· Commonwealth: the statement must contain any findings on questions of fact, evidence, and the reasons given: s13(1) AD(JR) Act 

· Obligation on decision maker = the law relied on + the facts relied on + the decision maker’s reasoning: Ansett Transport Industries (Operations) v Wraith (1983) 48 ALR 500, 507

1. Should use clear language and not just mimic words of statute

· Need only state facts actually relied on by the decision maker, not all facts which might be relevant: Minister for Immigration and Multicultural Affairs v Yusuf (2001) 206 CLR 323

· reasons must be stated in terms that people who are most affected by them can understand: Commonwealth v. Pharmacy Guild (Aust) (1989) 91 ALR 65 at p 67
· Exclusions

· Queensland: s31(b) JR Act – refers to Sch 2 decisions

· Commonwealth: s13(8) AD(JR) Act 

1. Sch 2 of both Acts provide for a list of Acts upon which there is no requirement to give a statement of reasons

2. Includes some decisions under the Weapons Act, Crime and Misconduct Act, decisions about prostitution, industrial action in the state public service, collection of taxes, competitive commercial activities of Qld Treasury Corp etc

· Decisions which are accompanied by a list of reasons will not require a new list of reasons to be delivered: s31(1)(a) JR Act; s13(11)(b) AD(JR) Act. 
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