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Ground – Procedures required by law to be observed – Structure
Section 5(1)(b), 6(1)(b) ADJR / Section 20(2)(b) JR

1. X may be able to ground an argument for JR on the basis that the procedures required by law to be observed were not (s 5(1)(b), 6(1)(b) ADJR / s 20(2)(b) JR).

a. Applies where certain things required to be done under the Act are not done.

b. Historically, divided procedures into mandatory and directory procedures

i. Not observing directory procedures would not make decision invalid

c. Now, the question is whether parliament would have intended a decision made in violation of a procedure would be invalid (Project Blue Sky Inc)

2. To make this ground out, the applicant has to show that non-compliance with the legislation invalidates the decision (Project Blue Sky).

3. It is necessary to look at the Act as a whole, construing the language of the section, the scope of the state, and the object of the Act (Project Blue Sky)

4. The HCA in Project Blue Sky distinguished between two types of provisions:

a. a provision which establishes an essential pre-condition to the valid exercise of a function or decision making power which if breached will make the decision void 

b. a provision which simply regulates a decision making power or function which is conferred elsewhere which will not ordinarily void decision
5. If the provision is significant or substantive, it is more likely to impact on the reasonableness of the decision-making process, and therefore non-compliance with it will render the decision void (Project Blue Sky)

a. Cannot argue that it would not have affected the decision in any event (SAAP)

6. However, if the provision is merely technical or mechanical, then it is less likely to impact on the decision, and generally non-compliance with it will not render it void (Project Blue Sky)

7. Is the position under ADJR / JR broader or more liberal?
a. There is some suggestion that, due to the wording of the ground under statute, that the ground is broader than at common law (Ourtown)

b. The words “in connection with” (ADJR) or “in relation to” (JR) suggest a mere relationship between one thing and another, not necessarily a causal relationship between two things, as required at common law (Ourtown)

c. But not entirely followed in later case Jadwan.

8. Other factors to consider:

a. To show NOT void:

i. No rule like quality: Project Blue Sky “ABA would perform duties consistent with it’s treaty obligations” -  therefore more administration of power rather than validity.  

ii. Treaty obligations: Project Blue Sky “international conventions and agreement are expressed in indeterminate language and often are more aptly described as goals to be achieved rather than rules”

iii. Huge Public Inconvenience: Project Blue Sky “if standards created were voided by treaty – scheduling etc.”

iv. Following procedures that were not required to follow: Minister for HFS v Jadwan “did procedure that wasn’t required to do – was mistaken”  

b. To show IS VOID:

i. Feedback was important: Scurr v Brisbane CC “therefore full compliance with notice important”

ii. Huge Public Impact: Scurr v Brisbane CC “big effect on the community with such a development”

iii. Concerned Public Safety: JJ Richards v Ipswich CC “disposal of commercial/industrial waste”

iv. Public Inconvenience if not strictly required: Hunter v Melville “could make multiple claims, which was unfair advantage legislation sought to avoid”

v. Highly Competitive Industry – Regulation: Hunter v Melville “highly competitive industries require strict regulation”

vi. Elaborate application: Scurr v Brisbane CC “the more elaborate the application the greater need for detail”
9. Case summaries

a. Project Blue Sky: Treaty obligations on Television broadcasting – inconsistent with new standards – NOT VOID

b. Minister for HFS v Jadwan: Followed wrong procedures to revoke nursing home licence – NOT VOID

c. Scurr v Brisbane CC: Insufficient particulars for council approval to build shopping centre –VOID

d. JJ Richards v Ipswich CC: Poorly written application to dispose of commercial/industrial waste –VOID

e. Hunter Resources v Melville: Marking of ground in mining application in specific intervals –VOID

f. Minister for HFS v Jadwan: Mistakenly followed wrong procedure – but not required to follow any – NOT VOID
Project Blue Sky Inc v Australian Broadcasting Authority (2000) 74 ALJR 419:

· A case relating to whether Project Blue Sky, a NZ television producer 
· The ABA created standards for television content, which could not be inconsistent with other sections of the Act under s122(4)

· ABA created a standard that said by 1998, 55% of broadcasting b/w 6pm and midnight would be Australian content

· S160 said ABA would perform its obligations consistently with Australia’s international treaty obligations

· Treaty signed with NZ allowing equal access to markets – demanding 55% Australian content breached this
· Section 122(4) – standards created can’t be inconsistent with the Act 
· Full Fed Ct held that the Broadcasting standard was void because the procedures where not complied with – the specific provision (s160) overrode the general provision (s122)
Held by the HCA

· Test is whether parliament would have intended a decision made in violation of a procedure would be invalid

· Distinguished between two different types of legislative sections:

1. a provision which establishes an essential pre-condition to the valid exercise of a function or decision making power <> which if breached will make the decision void 

2. a provision which simply regulates a decision making power or function which is conferred elsewhere <> which will not ordinarily void decision
· always a question of statutory construction, reading the Act as a whole

· here, s160 is merely regulating the exercise of the power conferred under s122 because:

· s160 did not have a “rule like” quality

· further, if standard was void huge public inconvenience <> goes back to parliament’s intention as to what would happen in the case of a breach

· so, held that ABA’s standard was not void, but was unlawful

· open for a person with a sufficient interest to seek a declaration that it was unlawful or injunction to prevent reliance on it

SAAP v MIMIA

· High water mark of saying that a procedure is a condition precedent to valid exercise of the power.

· Refugee case

· Examining provision of migration act which provided that if the refugee review tribunal considered that any information would be the reason for affirming a decision of the minister to reject an application for visa, then it was required to provide the applicant with the particulars, ensure they understood it, and receive a response from the applicant.

· Here, he was in a detention centre in SA, Member is Sydney – used a video link to have trial.

· Tribunal wanted to hear evidence by daughter, asked applicant to leave the room. Then asked to come back in after she gave evidence.

· Verbally told her about the specific issued that he wanted the applicant to comment on.

· Tribunal affirmed refusal

· HELD

· Breach of NJ?

· It was accepted that the provision required the tribunal was required to give written notification of those matters.

· Fed Court 

· said that although the provision required writing, and that didn’t happen here, nonetheless there had been no substantial breach of NJ. Defects subsequently remedied.

· HCA

· Reverse decision of Fed Court.

· The relevant provision of the Migration Act was a condition precedent, therefore no valid decision. 

· Critical of Fed Court – whenever there is a condition precedent, cant just sweet it away when it would not have affected the outcome anyway. 

Scurr v Brisbane City Council  (1973) 133 CLR 242: 

· Company applied to the Brisbane City Council to build a Target shopping centre on land that was owned by the Council. 
· Section 22 of the Brisbane Town Planning Act, required a public notice to be set out in the form required. 
· The requirements were not filled out – not sufficient particulars, not told where it would be etc.  
Held: 

· Under old mandatory/directory approach: said it was a mandatory provision, and as it hadn’t been completely filled, it was against the legislation 
· Even where directory, had not been substantially complied with
· Re-considering the case in light of Project Blue Sky: 
· The parliament would have wanted full compliance with the notice, because of the importance of feedback
· Because the decision had a great effect on the community, it needed to be complied with cf merely technical and trivial matters such as the size of the sign
JJ Richards & Sons v Ipswich City Council [1996] 2 Qd R 258: 

· Relevant public health legislation required that an application to dispose of commercial and industrial waste had to be in the prescribed form. 
· The application was written informally
· The application was rejected
Held: 

· In later procedures for judicial review of the decision, the court said that the requirement that the application be in the prescribed form was mandatory. 
· This was because it was so important, as it concerned public safety, that it would require substantial compliance w formal requirements
Hunter Resources Ltd v Melville (1988) 164 CLR 234: 

· Provision in mining legislation required the marking of ground for a mining application in specified intervals. 
Held: (per Wilson J)

· Was mandatory
· This is because unless the measurements were exact, it could allow for a couple of applications in respect of the same area 
· Without strict compliance, there could be multiple claims, which was an unfair advantage the legislation sought to avoid 
· Public inconvenience would therefore result, which was against the ambit of the legislation
Statutory wording 

· JR 20(2)(b) that procedures that were required by law to be observed in relation to the making of the decision were not observed

· JR 21(2)(b) that procedures that are required by law to be observed in relation to the conduct have not been, are not being, or are likely not to be, observed

· ADJR 5(1)(b) that procedures that were required by law to be observed in connection with the making of the decision were not observed

· ADJR 6(1)(b) that procedures that are required by law to be observed in respect of the conduct have not been, are not being, or are likely not to be, observed;

· This may be a broader approach than common law judicial review - the words ‘in connection with’ in the Cth s5(1)(b) AD(JR) Act, and ‘in relation to’ in the Qld s20(2)(b) – suggests a mere relationship between one thing and another, not necessarily a causal relationship between the two things: Ourtown FM Pty Ltd v Australian Broadcasting Tribunal (1987) per Deane J
Ourtown FM Pty Ltd v Australian Broadcasting Tribunal (1987) 13 ALD 740:

· Broadcasting Act required the granting of a broadcasting licence, and a report to the Minister, for deciding the reasons for finding in favour of/against the applicant
· A person was given a licence, decision made and application for JR filed on the basis that the report to the Minister was not sufficient

· Argued that the procedure required by the Act had not been followed because the Minister did not receive a full report w reasons

· ABT argued that there was two separate powers – one to make a decision, the other to make a report to the Minister and they were separate and autonomous so report was not necessary to make decision
FCA held

· Held that the legislation widened the scope of the ground

· Doesn’t need a temporal relationship in the sense that one thing must go before the other; provided there is some form of relationship, applicant is able to say there was a procedure not followed. 

Minister for Health and Family Services v Jadwan Pty Ltd (1998) 159 ALR 375

· Minister followed wrong set of procedures in Act – followed ones for declaring that certain nursing home did not meet standards when he was trying to revoke licence of a nursing home

· Applicant argued that the Minister had not properly complied with the procedures

· Claim failed because Minister not bound to follow the procedures outlined
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