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Ground – No Evidence


Ground – No Evidence – Structure
Section 5(1)(h), 6(1)(h) ADJR / Section 20(2)(h) JR

1. X may be able to ground an argument for JR on the basis that the absence of evidence for the finding of fact is an error of law (s 5(1)(h), 6(1)(h) ADJR / s 20(2)(h) JR).

a. Applies where there appears to be no evidence to have come to the decision that the decision-maker has come to.

2. There is a statutory ground, and a common law ground. If the statutory ground is precluded, go straight to the common law ground.

3. Under Statutory Judicial Review
a. There are two avenues for attack under ADJR / JR, either that there was no evidence or other material to justify making the decision (s 5/6(1)(h) ADJR / s 20/21(2)(h) JR), or that the decision involved an error of law (s 5/6(1)(f) ADJR / s 20/21(2)(f) JR).

i. The “error of law” under statute has been held to incorporate the pre-existing common law ground of no evidence (ABT v Bond per Mason CJ @ 357).

ii. The two provisions are said to work in harmony, allowing a single set of facts to ground an application under both or either of the sections (Rajamanikkam per Gaudron and McHugh JJ @ 240).

b. Under “no evidence” (s 5/6(1)(h) ADJR / s 20/21(2)(h) JR)
i. Allows evidence or other material to be examined in determining whether there was none to justify the making of the decision.

ii. Section is qualified by s 5(3) ADJR / s 24 JR, which provides that the ground cannot be made out unless either of the two limbs are made out:

1. Limb 1; or
a. “The person who made the decision was required by law to reach that decision only if a particular matter was established, and there was no evidence or other material from which he or she could reasonably be satisfied that the matter was established” (s 5(3)(a) ADJR / s 24(a) JR)

b. The “particular matter” must be a condition precedent to the making of a valid decision (Western TV; TV Capricornia)

i. i.e. where statute says “where A and B exist, the decision-maker can grant a licence” = condition precedent.

ii. i.e. where statute says “licence can be grated after considering A, B and C” = not condition precedent.

c. The evidence or other material does not depend on the showing of an absence of legally admissible evidence, because Tribunals are not usually bound by the rules of evidence any way.

d. The expression “reasonably by satisfied” liberalises the common law, in the sense that there is no need to show a complete lack of evidence to support the decision, just a lack of probative evidence will suffice (ABT v Bond; Capricornia)

2. Limb 2
a. “The person who made the decision based on the decision on the existence of a particular fact and that fact did not exist” (s 5(3)(b) ADJR / s 24(b) JR).

b. The “particular fact” generally means a ‘secondary’ or ‘ultimate’ fact, rather than an evidentiary fact (Curragh)

i. Eg. primary fact (A has red hair) is used in secondary fact (people with red hair should not hold TV licences) to decide issue

ii. Secondary fact is often the assumption by the decision maker as to the legal implications of the primary fact
c. The decision to be based on that fact, the fact must be critical and not peripheral to the making of that decision (Curragh).

i. This means that the fact must have been a critical link in the chain of reasoning which led to the final decision (Curragh) or the fact must have been one without which the decision would not have been made (Rajamannikam).

d. Lastly, must show that the fact did not exist:

i. It is necessary to do more than demonstrate an absence of evidence to support the “fact” – you must show that the “fact” did not exist.

e. If reasons for decision are totally inaccurate, plainly false = might still not be able to make out, unless can show totally that ‘fact’ did not exist (Rajamannikam).

c. Under “error of law” (s 5/6(1)(f) ADJR / s 20/21(2)(f) JR) ( Also CL ‘no evidence’
i. The applicant would need to show that there is a complete absence of evidence to support a decision so that it is an error of law.
ii. In Australia the no evidence rule does not extend to embrace insufficient evidence, or that the decision could not have reasonably have been made on the evidence: Mason in ABT v Bond  (cf. the English position and s 5/6(1)(h) ADJR / s 20/21(2)(h) JR)
iii. NOTE: it is not an error of law to incorrectly find a fact.

1. Inferences are not enough to make out this ground, even if there has been illogical reasoning (ABT v Bond).

4. Conclusion

5. Also consider

a. Jurisdictional error

b. Irrelevant considerations

6. Case summaries

COMMON LAW CASES
Re Australian Stevedoring Industry Board

· Board had power to investigate industry + cancel registration of waterside workers where satisfied that employer unfit to continue

· Employer in question had minor record keeping infractions

· Employer sought writ of prohibition from HCA

Held by HCA

· That the Board had no evidence on which to hold that employer unfit to continue (record keeping matters irrelevant)

· In Australia, differences between insufficiency of evidence and no foundation of fact at all

· Here, Board had no facts on which to continue inquiry

· Granted writ of prohibition in favour of employer to stop board cancelling registration
Ashbridge Investments v The Minister For Housing

· The minister had to determine what constituted a house before making a slum clearance order.
· Lord Denning:  if the minister made a decision in which he acted on no evidence, then the minister has acted beyond power.
Coleen Properties Ltd v Minister of Housing and Local Government

· Declared an area a "clearance area" and made compulsory purchase orders, rejecting the report that these were "first class".
· Followed Denning - in the above case, ie “if there is no evidence to justify a decision then the decision maker has acted beyond power.”
Secretary of State for Education and Science v Tameside Metropolitan Borough Council

· Local Education Authority decided to change all of the schools in their area from the comprehensive school system to the grammar school system.
· This decision had to be approved by the Secretary of State for Education and the secretary of state approved the decision by the authority.
· Then there was an election and the Local Council went out of office and a new local education authority was elected
· The new Authority reversed the decision of its predecessor to change the school system in the area to grammar and to remain with the comprehensive school system.
· But the Secretary of State issued a statutory power directing them to go ahead and implement the changes from the comprehensive system to the grammar system.
Held:

· The Secretary of States direction to the local education authority was unlawful on the ground of unreasonableness –
· The decision could only be reasonable if was clear evidence that the policy reversal would bring about administrative chaos – there was no evidence of this.
STATUTORY CASES

Western TV v ABT

· Grant of TV licence to the “most suitable applicant” by the ABT

· Two coy’s competing for licence in certain area

· No statutory test of “most suitable” 

· ABT decided that shareholding stability relevant <> because corporate shareholders are generally less stable than individual shareholders and so more chance of ownership of coy changing if coy had many corporate shareholders

· ABT gave licence to most “stable” coy

· On first limb: s5(3)(a)

· This provision relates to legislation, which either expressly or by implication, provides that the making of decision “A” depends upon the establishment of matter “B”.
· The ground will be made out where there was no evidence or other material from which the decision maker could ‘reasonably be satisfied’ that matter “b” was established

· Here, stability of shareholding was not a condition precedent to deciding who to give the licence to
· Second Limb
· Pincus J: Only applies where express findings are made that are plainly incorrect.
TV Capricornia v ABT

· When giving licence ABT had to consider “financial management and technical capabilities” of bidder – ABT concluded that the successful bidder for the licence did have the requisite capacity.
· Unsuccessful tender argued that there was no evidence to justify the decision that the rival company had the financial capacity.

Held by Wilcox J:

· Sufficient to show lack of probative evidence in relation to s5(3)(a)

· Applicant must adduce evidence to show that the particular fact just did not exist: s5(3)(b) <> imposes heavy burden on the applicant

· An applicant is not confined to the evidence before the ABT decision maker at the time of making the decision

Curragh Queensland Mining v Daniel:

· To meet the deadline in a supply contract, C needed a drag line - a drag line good enough to meet the deadline was only available if it imported the Machine.
· DL had to clear customs and the customs officer charged a higher import duty than normal as the officer formed the view that there was a suitable Australian equivalent available
· Mining company: this was not the case and that they needed the bigger machine to meet the deadline in the contract.
· Customs officer: he could not allow a company to dictate the meaning of a suitable Australian equivalent by reference to the time factors it had put in its contract - whether or not there is an equal Australian machine should be determined objectively, not by a contractual time frame.

· Assumed coy could negotiate contract so that Australian equipment could be used
Held:

· It was clear that the Customs Officer had accepted and dismissed as an issue the fact that if the company were forced to buy the Australian machine then it would not have been able to meet its contractual obligation.
· But the customs officer had also reached a conclusion that the company was not locked into a specific delivery date under the contract - officer thought that the company could negotiate an extension on the deadline.
· First limb: established - the decision was based on the existence of a particular fact, and that fact was critical to the decision.
· Second limb – There was no evidence that this fact actually existed (fact being: the assumption made by the customs officer that the mining company could negotiate a later date for delivery of the coal, ie to get an extension).
· there was nothing before the Customs Officer which would enable him to conclude that the company could have negotiated a later delivery date in the contract, the company was locked into the delivery date and that was that - there was no evidence, no written amendments to the contract, no formal variation of the contract evidenced in writing, there was nothing before the customs officer that that fact existed.
· The court endorsed Wilcox J in Capricornia - imposes a heavy burden on an applicant for JR in specifying an obligation to negative the existence of any fact relied upon.
MIMA v Rajamanikkam
· considered provisions of the MA with identical words to those above in JR Act.  However, there was no s20(2)(f) in MA.  

· RRT disbelieved evidence given by Sri Lankan citizen trying to claim refugee status – claimed was a doctor caught up between Tamil Tigers and govt in Sri Lanka

· RRT listed 8 reasons for not believing him

· 2 reasons were that the applicant had sought to convey a false impression of safeness to return to Sri Lanka

· Assumption that applicant had given inconsistent answers in earlier vs later interviews

· FCFCA held that s5(3)(b) established

· assumptions of non-credible nature of applicant was critical issue, without which the RRT would not have made its decision

· assumption was shown to be w/o basis – RRT had made a mistake, in fact the two interviews when properly translated were consistent

· HCA 4:1 upheld the Minister’s appeal

· Agreed with FCA that RRT’s assumptions were non-existent facts (there was no inconsistency between the interviews)

· RRT did take account of non-existent fact

· BUT the decision was not “based on” the non-existent fact because the other 6 reasons for not thinking applicant credible were unrelated to the non-existent fact
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