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Ground – Unreasonableness – Structure
Section 5(1)(e), 6(1)(e), s 5/6(2)(g) ADJR / Section 20(2)(e), s 23(g) JR

1. X may be able to ground an argument for JR on the basis that the decision-maker exercised a power unreasonably (s 5/6(1)(e), s 5/6(2)(g) ADJR / s 20/21(2)(e), s 23(g) JR).

a. Applies where a decision is “so unreasonable” that no reasonable person could have made it.
2. This ground of review is in s 5/6(1)(e) ADJR / s 20(2)(e) JR but is read in conjunction with s 5/6(2)(g) ADJR / s 23(g) JR to further elucidate its meaning.

3. The task of making out this ground is often divided into whether it is an attack on the process of fact-finding, an attack on delegated legislative power, or an attack on the exercise of a discretionary power (Eshetu per Gummow J)

4. If it is an exercise of a discretionary power:

a. The starting point for showing unreasonableness of exercise of discretionary power is “Wednesbury” unreasonableness (Wednesbury)

i. The basic premise is that a decision that is so unreasonable that no reasonable person could make it will be invalid under this ground (Wednesbury).

b. Decisions resulting in “arbitrariness, injustice or partiality” will be invalid under this ground as being unreasonable (Austral Fisheries)

i. i.e. where egregious mathematical formula produces anomalies, artificial, creates extraordinary results not within scope of legislative power = unreasonable, no reasonable person could have devised it (Austral).

c. Justice Gummow in Fares Rural Meat set out a three part framework for unreasonableness

i. A capricious choice of the powers available
1. Where number of powers available, but capriciously chooses the one power which involves a violation of the CL rights of the person affected
ii. An exercise of power involving discrimination without justification
1. Where a decision making power is exercised in such a way as to distribute something without justification amongst the members of a class
iii. An exercise of power out of proportion to the scope of the power
1. Where an exercise of the power is out of all proportion of the scope of the power looking at the subject matter, scope and purpose of the legislation.
5. If it is a delegated legislative power:
a. The concept of proportionality is often used as indicia of unreasonableness in relation to the exercise of a delegated legislative power (SA v Tanner).

b. It has been held that proportionality is the correct approach when looking at exercise of delegated legislative power (Vanstone v Clarke per Winburg J)

c. Generally, the argument is that the delegated legislation is unreasonable because it goes too far in terms of what was allowed or prohibited in the parent statute.

d. If the regulation/delegated instrument is reasonably proportionate to the scope and purpose of the enabling statute, it will prima facie be valid (SA v Tanner).

i. However, if the regulation/delegated instrument produces anomalies, artificial, creates extraordinary results not within scope of legislative power = unreasonable, no reasonable person could have devised (Austral).

e. If delegated legislation creates an extraordinarily wide ambit of conduct that would come within it (and this is not expressly dealt with in the enabling statute) = easier to show disproportionate (Vanstone v Clarke).

6. If attack on fact-finding process:
a. Origins in Mason CJ’s comments in ABT v Bond: “a decision unsupported by reason may be JRable for unreasonableness”.

b. More recently, the FCA has said that illogical or absurd reasoning in the fact-finding process will flaw the decision (Eshetu).

c. However, simply disagreeing with a process of reasoning relating to facts does not elevate the matter into Wednesbury unreasonableness (Eshetu per Gummow J).

d. A fact-finding process may be attacked for illogicality/irrationality where the statute says something like “If A and B exist, the Minister may…” and either A or B don’t exist, or the process of fact-finding in relation to A or B is perverse (Eshetu).

e. If a body hears evidence from two people, and decide that the evidence of the applicant (1st person) is not credible, and then decide not to consider the evidence of the 2nd person, which corroborates the 1st person, the reasoning may not be attackable on the basis of irrationality (Applicant S20).

i. Note Kirby J’s dissent: if irrational, perverse view on fact finding, court could say that it does not correspond with statute

f. However, on the basis that a decision was ‘perverse’ because Minister had not taken account of something he had deemed constructive knowledge of = decision void, even though problem had evolved in the fact-finding stage (Prasad).

7. Ancillary Points
a. It is not enough to simply show that the decision on the facts was generally harsh or unreasonable. Need to elevate yourself into Wednesbury unreasonableness, or show illogicality etc.

b. This is a controversial ground as it goes some way to violating the legality/merits distinction. Courts should proceed with caution (Peko-Wallsend per Mason CJ)

c. Ground must not be allowed to tempt the court into substituting its own view (Wednesbury)

i. Court should not exceed its supervisory role (Peko-Wallsend per Mason CJ at 42 (CLR version)).

8. Conclusion
9. Also consider
a. Bad faith

b. Breach of Natural Justice

c. Abuse of power

10. Case Summaries
Associated Provincial Picture Houses Ltd v Wednesbury Corp [1948] 1 KB 223

· Sunday Entertainments Act 1932

· power to allow cinemas to open on Sunday “subject to such conditions as the authority think fit”

· WC imposed condition – no children under 15 admitted on Sunday

· Lord Greene (HoL)

· power in general terms to strike down an unreasonable decision

· what about “unreasonable” exercise of a discretion?

· example from Warrington J in Short v Poole Corporation – sacking a red-haired teacher

· considers irrelevant consideration

· done in bad faith

· also be described as unreasonable

· court will interfere if the decision is so absurd that no sensible person could ever dream that it lay within the power of the authority

· but this was not an unreasonable decision in this “legal” sense
Bromley London Borough Council v Greater London Council [1983] 1 AC 768

· restated principle, avoiding use of the “emotional” term “unreasonable”:
· “decisions that, looked at objectively, are so devoid of any plausible justification that no reasonable body of persons could have reached them”
· Hallmarks of unreasonableness = perversity, illogicality, disproportionate effects
Min Imm & Multicultural Affairs v Eshetu (1999) 162 ALR 577
· re granting of a protection (refugee) visa
· As Mason J pointed out in Minister for Aboriginal Affairs v Peko-Wallsend Ltd court should proceed with caution if inquiring into issues of weight in case it involves itself in merits review

· Challenge was based on claim that tribunal gave inadequate weight to some considerations and undue weight to others in deciding whether applicant had a well founded fear of persecution

· Held that questions of weight are not the realm of Wednesdbury unreasonableness

· No unreasonableness found in actions of Tribunal <> facts supported tribunal’s decision

SA v Tanner (1989) 166 CLR 161

· planning commission refused approval to erect an aviary, citing bar to approval in Waterworks Regulations:  “No person shall erect, construct, enlarge or establish a piggery, zoo or feedlot on any land within a watershed.”

· Legislation was aimed at preventing pollution of water used for drinking and domestic purposes
· wide-ranging, and viewed in isolation, possibly extreme, but, in context, reasonably proportionate to the purposes for which the quasi-legislative power was granted

Prasad v Min Imm & Ethnic Affairs

· Minister denied applicant permanent resident status
· relied on investigation into bona fides of applicant’s marriage (marriage of convenience)
· information regarding marriage was wrong
· Minister deemed to have constructive knowledge of the correct information
· on that basis, decision was “perverse” <> problem evolved in fact finding exercise
Re MIMIA; Ex parte Applicant S20/2002 (2003) 77 ALJR 1165

· Migration Act removed certain grounds of review – unreasonableness and natural justice

· So lawyers argued new ground of “irrationality”

· Problem was in fact finding process – unreasonable approach

· FCA <> 2 judges held irrationality not a separate ground of review from unreasonableness so could not appeal, Finkelstein J held that unreasonable fact finding was an error of law

· HCA <> 5:2 held that the appeal was excluded on other grounds

· Gleeson CJ <> acknowledged possibility of irrationality as a separate ground

· Kirby J <> if irrational, perverse view on fact finding, court could say that it does not correspond with statute
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