Nick Dowse

Industry Codes of Conduct

Industry Codes of Conduct – Structure of Answer
1. Issue: “Has [X] contravened an applicable industry code of conduct under Part IVB TPA when it [did naughty thing]?”
2. Section 51AD prohibits corporations, in trade or commerce, from contravening an applicable industry code (s 51AD TPA).

3. Is the defendant a corporation caught by the TPA (doesn’t apply to natural persons)?
a. Defined in s 4(1) TPA to include:

i. (a) is a foreign corporation; 

1. A corporation incorporated outside Australia.

ii. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

1. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

a. Trading denotes providing goods or services for reward”

b. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

i. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

2. A “financial corporation” is also defined in s 4(1) to mean:

a. Banking (other than state banking)

i. Must be interstate banking

b. Insurance (other than state insurance)

i. Must be interstate insurance

c. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

d. Needs to be significant activities but not necessarily sole or main activities

e. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

iii. (c) is incorporated in a Territory; or 

1. A company incorporated in Australian Capital Territory or Northern Territory.

iv. (d) is the holding company of a body corporate of a kind above.

b. Can also apply to the Commonwealth Crown
i. TPA applies to the Commonwealth Crown “in so far as [it] carries on a business” whether that be directly, or by an authority of the Commonwealth (s 2A(1) TPA).
1. An authority of Commonwealth is:
a. A statutory corporation (s 4(1)); or
b. Corporation in which a statutory corporation has a controlling interest (s 4(1)).
ii. The effect of s 2A(2) is to apply the TPA as if the Crown (or its authority) were a corporation.
iii. The Crown is sometimes referred to as the “government” – it is a separate legal person
1. Includes the executive branch of government, represented by the Ministries and Departments and officers who attend to its business
2. Government departments are not separate legal entities (but they are still the Crown)
iv. Three-step analysis to determine if government body is caught
1. Step 1: Is the relevant entity the Crown?

a. Does it enjoy the rights and privileges of the crown?

b. If it is a statutory corporation it is necessary to have regard to the particular legislation under which it was constituted to determine whether it has the status of the Crown 

c. If the statute is silent, this suggests that the corporation is not the Crown. As a matter of statutory construction, it seems that the courts will require a clear indication that the corporation is the Crown 
2. Step 2: If it is the Crown, does it carry on a business?

a. Instrumentality providing government printing services, crown decides to sell it off as a one-time measure = not carrying on a business, not a substantial activity (J S McMillan v Cwth)

b. Cwth contracting for goods/services for its own use = not carrying on business, public procurement in nature (GEC Marconi Systems)

i. Note: criticism from Finn J: 

1. ‘Government contracting (in procurement and otherwise) is of major significance in the economic life of this country… It is somewhat surprising, that when the State enters the market place to acquire goods or services, it should exempt itself from those norms of conduct considered appropriate to the conduct of trade and commerce that it has imposed upon the private sector as of course….” 
3. Step 3: If it is the Crown and does carry on a business (steps 1 and 2 satisfied), does one the exemptions apply?

a. Exemptions in s 2C TPA:

i. Imposing or collecting taxes (s 2C(1)(a)(i)), or levies (s 2C(1)(a)(ii)), or fees for licences (s 2C(1)(a)(iii)); or

ii. Crown bodies that merely grant licences in relation to goods/services (s 2C(1)(b) + 2C(3))

1. Taxi licences = exempt

2. Operate private hospitals = exempt

3. Licence/permit to acquire goods/services = NOT exempt

iii. Wholly intra- or inter-governmental transactions (s 2C(1)(c)).

b. State or territory crowns are not bound by Part V TPA (s 2B).

4. Is the conduct in “trade or commerce”?
a. Generally requires conduct to be commercial in nature.

b. Consumer transactions involving acquisition of goods/services from a business will always occur in trade or commerce.

c. Most things will occur in “trade or commerce” so it’s easier to just list what’s NOT trade and commerce:

i. Personal tractions (private sale of property) (Argy v Blunts)

1. Business-like steps could not convert a sale of a private residence into trade and commerce.

2. However, if lending money at commercial interest rates, or investing in property may come within “trade and commerce”.

ii. Lectures about religious matters (Plimer v Roberts)

iii. Olympic selection (amateur sport) (Forbes v Aust Yachting Federation)

iv. Educational and political campaigns (Orion v RSPCA (Vic))

v. Misleading statement by one employee to another in the course of construction work on building site (Concrete v Nelson)

d. An employee may be liable under the state equivalent (s 9 FTA) if employer engaged in trade or commerce and conduct occurred in the course of trade or commerce.

e. Must take place “in” trade and commerce

i. Not merely connected with or incidental to trade or commerce (Hearne v O’Rourke).

f. Includes almost all external transactions or communications carried out to further commercial interests. This includes trade between Australia and outside Australia (s 4(1) TPA).

g. Provision of professional services (lawyers, accountants, doctors etc) can come within “trade and commerce” (Bond v Theiss).

h. Government policy statements or announcements are unlikely to occur in trade or commerce (Unilan Holdings v Kerrin).

i. But if designed to encourage commercial transaction with crown, may come within.

i. The trade or commerce complained of does not need to be that of the defendant (Houghton v Arms).

5. Is the corporation subject to an applicable industry code?
a. The term “applicable industry code” is defined in s 51ACA to mean:

i. The prescribed provisions of a mandatory industry code (s 51ACA(1)(a)); and

1. A mandatory industry code is one declared as such by regulation (s 51AE(a)&(b)).

ii. The prescribed provisions of a voluntary industry code that binds the corporation in question (s 51ACA(1)(b))

1. A mandatory industry code is one declared as such by regulation (s 51AE(b)&(c)).

b. There are 4 mandatory industry codes of conduct:

i. Franchising code (r 3 Trade Practices (Industry Codes -- Franchising) Regulations 1998 (Cth)

ii. Oil Code (not examinable)

iii. Horticulture Code (not examinable)

iv. Retail grocery industry unit pricing (r 3 Trade Practices (Industry Codes — Unit Pricing) Regulations 2009 (Cth)) (not examinable)

6. Is this a “franchise agreement”?
a. Defined in cl 4 of Franchising Code of Conduct (Schedule 1 to Regulation).

b. Can be written, oral or implied (cl 4(1)(a)); and

c. Must be an agreement for a right to carry on a business which is substantially determined/controlled by the franchisor (cl 4(1)(b)); and

i. Indicators of a “marketing plan” controlled by franchisor (ACCC v Kyloe):

1. Compensation and bonus plan for distributors selling its products

2. Centralised computer bookkeeping

3. Reservation of right to screen promotional material

4. Prohibition on repackaging

5. Assistance in conducting opportunity meetings

6. Provisions of recommended resale prices

7. Comprehensive advertising and promotional program

ii. Providing some training on how to run the business is not enough = system must be substantially determined/controlled/suggested by franchisor (ACCC v Kyloe).

d. Business is associated with a trade mark, advertising or commercial symbol owned by the franchisor (cl 4(1)(c)(i)); and

e. Before starting the franchisee must pay to the franchisor a fee (cl 4(1)(d)).

i. Initial capital investment fee (cl 4(1)(d)(i)); or

ii. Payment for goods/services (cl 4(1)(d)(ii)); or

iii. Fee based on % of gross/net income (royalty) (cl 4(1)(d)(iii)); or

iv. A training fee ((cl 4(1)(d)(iv))

v. NOTE: must be a fee over and above operating expenses, needs to be a extra type of “buy in” fee, so it doesn’t include payment for goods at or below usual wholesale price etc.

f. Deemed franchisee agreements:

i. Transfer, renewal or extension of existing franchise (cl 4(2)(a)); and

ii. A motor vehicle dealership agreement (cl 4(2)(b)).

1. Defined in cl 3(1) to be a business of buying, selling, exchanging or leasing cars, trucks, tractors, motorised farm machinery, motorised construction machinery, aircraft, motor boats etc.

g. Deemed exclusions (can never be franchise agreements):

i. Employer/employee relationship (cl 4(3)(a));

ii. Partnerships  (cl 4(3)(b));

iii. Landlord/tenant  (cl 4(3)(c));

iv. Mortgagor/mortgagee  (cl 4(3)(d));

v. Lender/borrower  (cl 4(3)(e));

vi. Cooperatives  (cl 4(3)(f)).

h. The Franchising Code of Conduct does not apply where:

i. Another mandatory industry code applies (cl 5(3)(a)) (not examinable); or

ii. Franchise agreement is for same goods or services supplied by franchisee for 2 years before entering into the franchise and sales under the franchise account for 20% or less of franchisee turnover (cl 5(3)(b)).

i. CONCLUSION: Does the Code apply? If so, the franchisor will be bound the Code of Conduct and must comply with its requirements.

7. Franchisor’s Disclosure Obligations
a. To combat the information asymmetry (ie where one party knows more about a particular transaction than the other) not allegedly dealt with by s 52, clause 10 of the Franchising Code requires the franchisor to make certain disclosures to comply with the Code.

b. Franchisor must give to the franchisee 14 days before signing or making non-refundable payment:

i. A copy of the code (cl 10(a)); and

ii. A disclosure document (cl 10(b)); and

1. The form of the disclosure document is different depending on whether or not the franchise has an annual turnover of more than $50,000 or not (cl 6(2)).

2. Where expected annual turnover is $50K or more (cl 6(2)(a)(i)):

a. Must take the form of Annexure 1 which contains 23 classes of information of benefit to the franchisee, including:

i. Details of the franchisor, including their business experience (cl 2 & 3); and

ii. Details of any criminal, trade practices, or other litigation (cl 4); and

iii. Details of payments made by franchisor to people other than officers, directors or employees of the franchisor (cl 5.1)); and

iv. Details of existing franchisees, including the number of franchises terminated, transferred and not renewed in the past 3 years (cl 6)

v. The franchisee’s site or territory, including whether or not it is exclusive or not (cl 8.1); and 

vi. Whether or not the franchisor or other franchisees are able to compete with the franchisee in the territory, whether the franchisor can change the franchisee’s territory and if the franchisee can operate outside their designated territory (cl 8.2);

vii. Details of any goods/services that the franchisee must acquire, including any restrictions thereon (cl 9); 

viii. Information about if so, and to who, the franchisor (or franchisor’s associate) will receive a rebate or financial benefit from when franchisees acquire goods/services (cl 9.1(j))

ix. If earnings information is given, it must be based on reasonable grounds (cl 19.1) and must be given in a separate document (cl 19.2) setting out relevant assumptions, projections etc (cl 19.5); and

x. If earnings information is not given, the appropriate statement must be given instead (cl 19.4).

3. Where expected annual turnover is less than $50K (cl 6(2)(a)(ii)):

a. Must take the form of Annexure 2 which contains 11 classes of information of benefit to the franchisee, a subset of Annexure 1 (above).

b. Franchisee may still request full disclosure under Annexure 1 (cl 6C).

iii. A copy of the franchise agreement in its final form (cl 10(c)).

c. PROHIBITION: A franchisor must not enter into, renew or extend a franchise agreement (cl 11(1)(a)&(b)) or receive a non-refundable payment from a franchisee (cl 11(1)(c)) unless and until the franchisor has received a written statement from the franchisee that it has received, read and understands the franchisor’s disclosure document and the Franchising Code (cl 11(1)) and gets independent advice (cl 11(2)).

i. If a franchisor fails to comply with cl 11, the franchisee can use the remedies in Part IV TPA (damages, injunctions, other orders), but contract not void, voidable or void ab initio (Master of Education Services v Ketchell).

8. Rules for transferring a franchise
a. Request must be in writing (cl 20(1)).

b. Franchisor must not unreasonably withhold consent to a transfer (cl 20(2)).

c. Circumstances in which it is reasonable for a franchisor to withhold consent include:

i. Proposed transferee is unlikely to be able to meet financial obligations (cl 20(3)(a))

ii. Proposed transferee does not meet a reasonable requirement of the franchise agreement (cl 20(3)(b))

iii. Proposed transferee does not meet franchisor’s selection criteria (cl 20(3)(c))

iv. Agreement to transfer will have significantly adverse effect on franchise system (cl 20(3)(d))

v. Proposed transferee does not agree in writing to comply with franchise agreement (cl 20(3)(f))

vi. Current franchisee has not paid an amount owing to franchisor (cl 20(3)(g))

vii. Current franchisee has breached franchise agreement has not remedied it (cl 20(3)(h)).

d. Deemed consent to transfer if do not give written notice of refusal to franchisee within 42 days, setting out why consent is withheld (cl 20(4)).

e. A failure to comply with clause 20 is a contravention of the Code and can also be unconscionable conduct under s 51AC(3)(k) TPA!

i. There was an implied obligation of good faith at common law.

ii. Preserved under the TPA: you must not exercise your rights capriciously, or for an extraneous purpose, must not act in bad faith, in a way not designed to protect your legitimate interests.

f. It is not unreasonable for a franchisor to refuse consent to transfer on the basis that the proposed transferee would not be an owner-operator (Masterclass v Bedshed per Newnes J @ [114]).

i. Franchisor could show that an owner-operated model reduced wages, capital invested, highly motivated to increase sales. Not bad faith, had legitimate business interests in maintaining this system.

9. Rules for terminating franchise
a. Franchisor must not terminate for franchisee’s breach without first giving franchisee 30 days to remedy the breach (cl 21).

i. No need for notice if franchisee voluntarily abandons, bankrupt/insolvent, convicted of serious offence, endangers health/safety, fraudulent, agrees (cl 23).

b. Where the franchisee is not in breach, the franchisor must give “reasonable written notice of proposed termination and reasons for it” (cl 22(3))

i. 12 months’ notice is adequate (but depends on circs) (Subaru case).

10. Rules for Dispute Resolution
a. Designed to avoid litigation.

b. All franchise agreements must provide a dispute resolution procedure (cl 26).

c. Procedure:

i. Complainant gives respondent details in writing; then

ii. Complainant and respondent attempt to settle dispute; then

iii. If no settlement within 3 weeks, dispute referred to mediation; then

iv. If mediation is unsuccessful, can go to litigation.

11. Note overlap of provisions when disputes arise
a. S 52 Misleading conduct: when provide misleading earnings estimates etc (Poulet Frais v Silver Fox)

b. S 51AC statutory unconscionability to small business: taking advantage of vulnerable franchisee (Automasters v Bruness; Dymocks v Top Ryde)

c. S 51AD: breach of [Franchising] Code of Conduct

d. Common law: breach of implied term of good faith

12. Case Examples
· S52: misleading conduct;

· Poulet Frais v Silver Fox

· Master Franchisee sales/profitability representation contained in a financial package stated: “minimal performing shop could expect to make sales $8,000 per week; net operating profit $50,000 p.a. A higher performing shop could expect to earn considerably more.” 

· Primary judge: Franchisor extrapolated from financial performance of other franchisees to  Hilton shop; because of newness of Hilton Plaza Shopping centre and socio-economic composition of surrounding residential areas should have given Hilton separate consideration; MasterFranchisee agent of Franchisor; Franchisor liable for breach of s52 at trial.
·  Full Court: What would a reasonable person in the position of the franchisee make of financial package:

· general nature; 

· not specific to Hilton store; 

· no representation of particular sales or profit for Hilton shop; 

· Franchisee acknowledged that he had obtained independent accounting and financial advice;

· accountant acknowledged that he had provided independent advice

· Franchising Code Cl 11(2): franchisor must have received from prospective franchisee signed statement that franchisee has received advice from ANY of:

· Independent legal adviser;

· Independent business adviser;

· Independent accountant.

· Lesson: If Franchisor discloses earnings income, Franchisor should insist on franchisee obtaining independent financial and accounting advice 
· S 51AC: taking advantage of franchisee vulnerability;

· Automasters v Bruness

· On-going problems using the Franchisor’s software leading to discrepancies between invoices recorded on computer system and actual work undertaken;

· Franchisee gave notice of dispute;

· Franchisor does not try to resolve dispute; terminates for failure to comply with franchisor’s operation manual;

· Breach of Franchising Code;

· breach of s51AC; breach of implied term of good faith
· Dymocks Holdings v Top Ryde

· Franchisor granted non-exclusive franchise and right to use Dymocks TM and system for retail sale of books

· ‘dymocks.com.au’ established and operated out of marketing fund; contributions from Franchisees; click beyond home page to an individual ‘store page’

· Franchisor decided to takeover ownership of website and refund Fees’ contributions, on condition that Franchisee assign rights in website

· 3 franchisees refuse to assign; request Franchisor to protect against undue competition from new Dymocks internet co.

· Dymocks seeks declaration of ownership of website

· Held: 
· 3 Fee/s had an interest in website through their interest in the marketing fund and the fund’s interest in the website; 3 Fee/s damaged by unrestrained competition for Dymocks website; ordered compensation

· Lessons: E-commerce B2C transactions increasing as internet use becomes part of ordinary business practice

· Franchisor’s  ability to encroach upon its Franchisee’s virtual territory may be subject to legal challenge:

· Breach of implied term of good faith;

· Breach of s 51AC as e-commerce portal would damage franchisee’s business
· S 51AD: breach of Franchising Code of Conduct;

· ACCC v Simply No Knead

· SNK (franchisor) supplied training and raw materials for making bread and related products

· Refused to deliver raw materials as ordered; refused to meet to discuss matter in dispute; competed with franchisees’ businesses

· Held: refusal to supply goods known by SKN to be essential to operation of franchise was exertion of pressure on, and use of unfair tactics against franchisees with s 51AC(3)(d). Conduct part of a plan to drive franchisees out of business. 
· “An overwhelming case of unreasonable, unfair, bullying and thuggish behaviour ”
· this demonstrates how high the bar is set.

· Franchisor produced advertising material that failed to display the details of franchisees;

· Marketed and sold its products in areas covered by existing franchisees;

· Refused to provide appropriate disclosure documents to franchisees.

· HELD: Breach of s 51AD
· Breach by franchisor of implied term of good faith

· Dymocks Holdings v Top Ryde

· Franchisor granted non-exclusive franchise and right to use Dymocks TM and system for retail sale of books

· ‘dymocks.com.au’ established and operated out of marketing fund; contributions from Franchisees; click beyond home page to an individual ‘store page’

· Franchisor decided to takeover ownership of website and refund Fees’ contributions, on condition that Franchisee assign rights in website

· 3 Fee/s refuse to assign; request Franchisor to protect against undue competition from new Dymocks internet co.

· Dymocks seeks declaration of ownership of website

· Held: 
· 3 Fee/s had an interest in website through their interest in the marketing fund and the fund’s interest in the website; 3 Fee/s damaged by unrestrained competition for Dymocks website; ordered compensation

· Lessons: E-commerce B2C transactions increasing as internet use becomes part of ordinary business practice

· Franchisor’s  ability to encroach upon its Franchisee’s virtual territory may be subject to legal challenge:

· Breach of implied term of good faith;

· Breach of s 51AC as e-commerce portal would damage franchisee’s business
· Far Horizons v McDonald’s Australia

· McD operated two classes of franchise: McD owned franchises; and independently owned  franchises

· FH operated two McD franchises; expressly provided: no exclusive territorial rights. 

· FH knew opening new stores part of McD’s business strategy when sustainable 

· McD used financial information provided by FH;  opened two new stores near FH.

· FH alleged improper purpose; breach of implied term of good faith

· Held: no breach of implied good faith

· McD pursuing ordinary freedom of commercial enterprise to pursue commercial opportunity; FH had no exclusive, protected or territorial rights; FH knew McD opened new stores and that this may have an adverse impact on existing Fee/s; if impact is to destroy the business of existing franchisee may give rise to inference it was for improper purpose in breach of implied obligation of good faith and fair dealing  

· Bamco Villa v Montedeen

· Bamco Villa (Franchisee) granted exclusive  territory: prevented Franchisor granting other franchisee and, itself, competing with Franchisee in territory

· Franchisor diverted calls from within Franchisee’s territory

· Franchisee sued for damages

· Franchisor sought declaration that franchise validly terminated

· Franchisor relied on closure of branch within territory contrary to terms of franchise 

· Held: 

· implied term of franchise agreement that Franchisor would exercise its powers in good faith and not capriciously or for some extraneous purpose; 

· more probable than not that Franchisor’s conduct contributed materially  to Franchisee’s financial difficulties that led to closure of the branch; 

· breach of implied term of good faith invalidated Franchisor’s termination; unconscionable conduct
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