	REMEDIES OF THE SELLER


1.
WHAT REMEDIES ARE AVAILABLE TO [SELLER]?

Here, [seller] would be considered to be an unpaid seller as defined in s40(1) SGA as the whole of the price is due and payable but is unpaid or not tendered: Bolwell.

2.
WHAT REAL REMEDIES ARE AVAILABLE TO [SELLER]?

The real remedies include lien, stoppage in transit or resale however these will only be available when property has not passed to [buyer]. 


GO TO: Passing of Property and Risk Notes IF this hasn’t been discussed already
IF Property has passed:
In this case real remedies would not are available as property has passed to (buyer).  Instead [seller’s] remedies will be restricted to a personal right of action against [buyer]: s50(1) SGA.  

SKIP BELOW TO: 3. Personal Remedies
IF Property has not passed:
In this case real remedies are available as property has not passed (buyer).  


(SELLER)’S LIEN: (Retain goods)
The remedy of lien would be a viable option as [seller] still has control over the goods to retain possession of them until price has been paid: s42(1).  Because the lien is a personal right, if [seller] parts with possession he/she will loses the right to the lien: s 4(1) SGA; Jeffcott.  


IF seller only has possession for another: (e.g. Bailee/Agent for buyer)

It is irrelevant here that (seller) is holding possession as [bailee/agent for buyer etc.]: s42(2)


IF seller has delivered goods to another for transmission to buyer (without reserving right to disposal): 
Here, (seller) has delivered (goods) to [carrier/bailee for buyer] for the purpose of transmission to (buyer), without reserving the right to disposal of the goods.  As such once (buyer/buyer’s agent) takes lawful possession of the goods, (seller)’s righ for lien is destroyed: s44(1).  

IF seller has delivered PART of the goods:
Here, (Seller) has delivered (xx%) of the (goods) to (buyer/buyer’s agent); (seller) does however still have a lien on the remainder:s43  (Unless such part delivery has expressly been made an agreement to waive that right).  

IF seller has obtained a judgement for the price of the goods:
Here, (seller) has obtained a judgement for the price of the goods; this will not destroy (seller)’s right to retention of the goods: s44(2).  

IF buyer has on-sold the goods:
Here, (buyer) has on-sold the goods to (sub-buyer); this will not effect (seller)’s right to retention or stoppage in transit; UNLESS (seller) has assented to the sale: s48(1).  



IF document of title transferred to sub-buyer:
Here, however (seller) has allowed a (document of title) to be transferred to (buyer) who has transferred it to (sub-buyer) who has taken it in good faith and for valuable consideration; as such (Seller)’s right to retention or stoppage in transit is defeated: s48(2).  

STOPPAGE IN TRANSIT: 
IF (goods) are in transit and the buyer becomes insolvent, seller may retain possession: s45.  [Goods] will be in transit until delivery is taken by the buyer or his agent: s46(1)-(7) SGA.  (Apply from s46 below)
In this case ________ therefore remedy will/not be available.  


IF goods placed in the post:
Here, (goods) have been placed in the post, so there has been no delivery to a carrier.  This would mean that the remedy of stoppage in transit would not be available, because the post is not a carrier for s45(1): Postmaster-General.  
46(1) Goods are deemed to be in course of transit from the time when they are delivered to a carrier by land or water, or other bailee, for the purpose of transmission to the buyer, until the buyer, or the buyer’s agent in that behalf, takes delivery of them from such carrier or other bailee. 

RULES:
 (2) If the buyer or the buyer’s agent in that behalf obtains delivery of the goods before their arrival at the appointed destination, the transit is at an end.

(3) If, after the arrival of the goods at the appointed destination, the carrier or other bailee acknowledges to the buyer, or the buyer’s agent, that the carrier or other bailee holds the goods on the buyer’s behalf and continues in possession of them as bailee for the buyer or the buyer’s agent, the transit is at an end, and it is immaterial that a further destination for the goods may have been indicated by the buyer.

(4) If the goods are rejected by the buyer and the carrier or other bailee continues in possession of them, the transit is not deemed to be at an end, even if the seller has refused to receive them back.

(5) When goods are delivered to a ship chartered by the buyer it is a question depending on the circumstances of the particular case, whether they are in the possession of the master as a carrier or as agent to the buyer.

(6) When the carrier or other bailee wrongfully refuses to deliver the goods to the buyer or the buyer’s agent in that behalf, the transit is deemed to be at an end.

(7) When part delivery of the goods has been made to the buyer, or the buyer’s agent in that behalf, the remainder of the goods may be stopped in transitu, unless such part delivery has been made under such circumstances as to show an agreement to give up possession of the whole of the goods.


IF still in transit:

Here, (goods) are still in transit; in order to effect the right of stoppage, (seller) must: 

· Take actual possession; or

· Give notice of the claim to carrier/bailee who has possession: s47(1)

Here, (seller) has ____.  



IF notice given to: 

· Person in possession OR their principal: s47(1A) 

IF principal:
Must be at time and under circumstances that the principal, by exercise of reasonable diligence, may communicate it to the servant/agent in time to prevent delivery: s47(1B).  

· Carrier or other bailee in possession of the goods: s47(2) 

IF given to carrier/other bailee:
The carrier/other bailee must redeliver the goods to, or according to directions of seller: s47(2); and the cost of such redelivery is borne by the seller: s47(3).  

IF buyer has on-sold the goods:
Here, (buyer) has on-sold the goods to (sub-buyer); this will not effect (seller)’s right to retention or stoppage in transit; UNLESS (seller) has assented to the sale: s48(1).  



IF document of title transferred to sub-buyer:
Here, however (seller) has allowed a (document of title) to be transferred to (buyer) who has transferred it to (sub-buyer) who has taken it in good faith and for valuable consideration; as such (Seller)’s right to retention or stoppage in transit is defeated: s48(2).  
RIGHT TO RESALE:
Here, (seller) after ascertaining either a seller’s lien or stoppage in transit;s49(2) may be able to rescind the contract with (Buyer) and sell and retain the proceeds from the resale, whether greater or less that the original contract price (if less to claim damage): s49; RV Ward v Bignall.  However this requires (seller) to have never lost possession: Comm Car Sales v Saul; Here, ____.  
Extra Notes: Difference between power of resale and right of resale: s27(1); and if property has not passed a seller will have a right of resale, although it may be in breach of contract: s19-21.  

IF goods perishable OR buyer given notice of seller’s intention to resell:
Here, [goods are perishable OR buyer has been given notice of seller’s intention to resell]; and (buyer) has not within a reasonable time paid or tendered the price; as such (seller) may resell the goods and recover damages for any loss occasioned by (buyer)’s breach of contract: s49(3). 

IF contract expressly allows for resale in buyer’s default:
Here, the contract expressly allows (seller) to resell (goods) if (buyer) defaults in payment; as such the original sale is rescinded, and no damage is done any claim (Seller) has for damages: s49(4).  
3.
WHAT PERSONAL REMEDIES ARE AVAILABLE TO [SELLER]?
PRICE?
[Seller] will only be able to maintain an action for the price if property has passed and the [buyer] wrongfully neglects or refuses to pay: s50(1). In this case ___________.  


IF payment due on a certain day (irrespective of delivery):
Similarly in Style Finnish, here, payment is due on (date) irrespective of when (goods) are delivered; and therefore there may still be an action for price: s50(2).  Here, ____


IF payment due within a reasonable time:
Here, the facts are analogous with Style Finnish, because (goods) are invoiced prior to delivery with payment to be made ‘within a reasonable time’; following this case it would not be specific enough for s50(2), and therefore no action for price would exist.  
Example: 

· Style Finish: goods were invoiced prior to delivery and it stated payment within a reasonable time, this was held not to be specific enough for s 50(2).  
DAMAGES?
[Buyer] is liable to be sued for non-acceptance as he/she has [wrongfully neglected to OR has refused to accept and pay for the goods]: s51(1).  The damages are ascertained as that which is the estimated loss directly and naturally resulting, in the ordinary course of events from (buyer)’s breach: s51(2).  Prima facie, the difference between the contract price and the market/current price when the goods ought to have been accepted: s51(3); Here, ____.  


IF custom-made: (i.e. no market price)
Here, may not be an available market as the goods have been custom made [etc] and they can not be on sold at [seller’s] will: Eclipse Motors.  Therefore considering damages under s51(2) proper measure is the profit which would have been made if the contract had been carried out.  Here, ____.  
N.B. Available Market: a market available from day to day in which goods in litigation might be sold at the current or fair price at the will of the vendor: Eclipse Motors


IF DEMAND exceeds supply: 
Here, demand exceeds supply and (seller) has sold for the same price to another buyer (buyer2); the defaulting buyer (Buyer), will still be liable to pay as the seller has lost the chance to make two sales: Re Vic Mill; s51(2).  

IF SUPPLY exceeds demand:
Here, unlike in Re Vic Mill, (Seller) will not have lost out on making two sales, because supply exceeds demand, and (2nd buyer) will not be an additional customer; therefore (1st buyer) will not be liable to pay still: WL Thompson v Robinson.  
Liability of buyer for neglecting or refusing delivery of goods

39(1) When the seller is ready and willing to deliver the goods, and requests the buyer to take delivery, and the buyer does not within a reasonable time after such request take delivery of the goods, the buyer is liable to the seller for any loss occasioned by the buyer’s neglect or refusal to take delivery, and also for a reasonable charge for the care and custody of the goods.

(2) This section does not affect the rights of the seller if the neglect or refusal of the buyer to take delivery amounts to a repudiation of the contract.
Damages for non-acceptance

51(1) When the buyer wrongfully neglects or refuses to accept and pay for the goods, the seller may maintain an action against the buyer for damages for non-acceptance.

(2) The measure of damages is the estimated loss directly and naturally resulting, in the ordinary course of events, from the buyer’s breach of contract.

(3) When there is an available market for the goods in question, the measure of damages is prima facie to be ascertained by the difference between the contract price and the market or current price at the time or times when the goods ought to have been accepted, or, if no time was fixed for acceptance, then at the time of the refusal to accept.

Interest and special damages

55. This Act does not affect the right of a buyer or a seller to recover interest or special damages in any case in which by law interest or special damages are recoverable, or to recover money paid when the consideration for the payment of it has failed.
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