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Agency


Agency – Structure of Answer
1. Draw a diagram

a. Who is the principal

b. Who is the agent

c. Who is the 3rd party

2. Make a note of who is trying to enforce against who

a. Is the 3rd party wanting to sue for the balance of the K price?

i. If they fail, they will want to sue the agent for breach of warranty of authority.

b. Is the principal wanting to ratify but the 3rd party is resisting?

c. Does the conduct of the agent need to be attributed to the corporate principal?

3. State the issue

a. “Did [agent] have [principal’s] authority to [do the thing done]?”

b. Be very specific.

4. Definition of agency (brief)

a. Where one person enters into transactions with 3rd parties on behalf of his principal (International Harvester).

b. Whether an agency exists is a question of law, examined objectively (Garnac).

5. Preliminaries (only if relevant)

a. The principal must have the legal capacity to perform the act done through the agent (Permewan).

i. In the case of a corporation, s 124(1) Corporations Act says that they are natural persons (thus a corporation can be an agent).

b. An agent does not require contractual capacity to act for another (Watkins v Vince)

c. The burden of proof rests on the person seeking to enforce the contract made on the basis of the agency (Robinson v Tyson)

d. A principal may be liable in tort for the careless conduct of an agent causing damage to a 3rd party even if the agent is not an employee, and even if there is an express stipulation not to do the tortious thing done (Hollis v Vabu).

i. Principal can be liable for improper mode of performing acts that are within the authority of the agent, irrespective of whether the principal authorised the improper mode, and even if the principal had forbidden the wrongful act (Scott v Davis).

1. This is because the principal has put the agent in a situation where the tort could occur, so the principal should be liable.

6. Did the agent have the authority to do the particular thing done?
a. Actual Express Authority (AEA)

i. Whether the act done was within the agent’s AEA will depend on a construction of the terms in the contract, or instructions given by the principal (Tobin v Broadbent).

ii. With AEA, authority will usually be given in a contract, or by spoken word.

iii. An agency agreement does not have to be in writing, except in the case of land contracts, which may require some writing under s 11 PLA.

iv. If there is some written agreement, the scope of the agent’s authority will be governed by a construction of the terms of that document.

1. If the agency is created by a power of attorney, the deed will be strictly construed (Robin v Broadbent).

2. If it is not a deed under seal, or is given orally, then a more liberal construction will be applied.

v. AEA can only be created by consent by the principal (Garnac).

vi. Apply: did the agent act within its express authority? If yes, principal will be bound. If not, principal will not be liable on the K.

b. Actual Implied Authority (AIA)

i. In the absence of any AEA, an agency may arise on the basis of an implied agreement as to authority based on the parties’ conduct (Norwich).

1. If there is an express limitation on what the agent can do, there cannot be an implied authority to go beyond that (Overbrook).

a. However, there may still be a finding of ostensible authority if relevant (Clifford).

ii. Incidental Implied Authority
1. This type of AIA exists because the act performed by the agent is regarded as necessarily or ordinarily incidental to the acts that have been expressly authorised (ie it goes without saying).

2. For example, with a real estate agent, if employed to find a purchaser for the property, it will be incidental to show the prospective purchaser the property and to supply info about it etc. But it will not be incidental to actually enter into the K etc.

3. AIA on the basis that the authority is needed to make the agency agreement effective.

4. NOTE: Check for any express limits on authority (Hely-Hutchinson).

iii. Usual Implied Authority
1. This type of AIA is implied where the act done was one which an agent in that position would usually have authority to do.

2. For example, a managing director, as opposed to an ordinary director, of a company, has AIA to do all things that someone holding that position would usually have authority to do, which includes:

a. Employing people (Hely-Hutchinson)

b. Providing services to the company (Hely-Hutchinson)

c. Guaranteeing loans made to a subsidiary of the company (Hely-Hutchinson)

d. Borrowing money (Crabtree-Vickers).

e. Giving securities over company assets (Crabtree-Vickers).

f. Authorising agents to enter into Ks on behalf of that company (Crabtree-Vickers).

g. Indemnifying guarantors (Hely-Hutchinson)

3. NOTE: Even a managing director’s ability to bind the company may be curtailed by contract, as in Crabtree-Vickers.

4. An ordinary director does not have authority to bind the company, unless given that ability in contract etc (Northside Developments)

iv. Customary Implied Authority (Custom and Trade Usage)
1. Arises where the act done is in accordance with reasonable business practice in which the agent is employed (Con-Stan).

2. The custom relied on must be sufficiently notorious, certain and reasonable (Con-Stan).

3. NOTE: The rules of market may be expressly incorporated into the K made by an agent of a 3rd party.

v. Course of Past Dealings
1. Arises where the principal has allowed a course of dealings to consistently arise over a period of time (Hely-Hutchinson).

2. If a board of directors allow a person to enter into Ks of a particular type on behalf of the company over a period of time, without explicit approval nor sanction, then the court may find that the person had AIA to enter into such Ks in the future (Hely-Hutchinson).

3. Points from Hely-Hutchinson:

a. Two contracts are enough to show a course of dealings

b. AIA is not automatically implied by nature of office of chairman (per Denning LJ @ 584)

c. If board acquiesced conduct of agent, will be easier to show AIA (per Pearson @ 592)

d. If don’t go to board for authority, or go for subsequent approval, more inclined to show AIA (per Pearson @ 592).

e. If Ks are large and hazardous, doesn’t necessarily mean they are outside scope of AIA (per Pearson @ 592).

4. State what the agent has done in the past, and how the board reacted etc.
5. NOTE: same set of facts can give rise to an AIA on basis of past dealings and ostensible authority – point this out.
c. Ostensible Authority (OA)

i. Even if there is no actual authority, the agent may be deemed to be acting under OA (Freeman & Lockyer).

ii. Its basis is rooted in estoppel (Northside Developments).

1. Thus, it has the usual 3 elements of an estoppel: representation of authority, reliance and detriment.

iii. Did the 3rd party receive a representation that the agent acts for the principal?

1. A representation can be made by words or conduct, and the representation must be to the effect that the agent acts for the principal.

2. A representation can be made by words or conduct, for example:

a. By the principal appointing the agent to a particular position within the company, or entrusting them with some special responsibility; or

b. A course of dealing between the 3rd party and the principal through the agent; or

i. Note overlap here with AIA (above).

c. The principal standing by mute whilst someone deals with a 3rd party apparently on behalf of the principal.

3. Common representations include:
a. Featuring name and title of agent in public view, may mean principal is estopped from denying agent’s ostensible authority (Tooth v Laws).

b. Allowing someone who is not a managing director to act as such = an implied representation that the managing director has authority to bind the company within the usual ambit of authority of a managing director (Freeman & Lockyer).

c. Indeed, appointing someone to a particular position of importance (ie MD) = an implied representation to 3rd parties that the person would have all the power to do the things a person in that position would ordinarily be able to do (Robinson v Tyson).

d. Permitting business cards, letterheads etc of the business to be used = may amount to an implied representation (Derham)

e. Entrusting means of completing contracts on principal’s behalf (ie by giving official stamp etc) = representation by principal (BNP Paribas).

i. Including giving the agent a signed document etc, arming them with the indicia of authority (Essington Investments)

ii. Giving blank order form = no representation (Crabtree-Vickers)

4. The representation must generally come from the principal itself, or from someone actually authorised by the principal (BNP Paribas)

a. It is not enough for the representation to come from the agent alone, without more, as there is no recognised doctrine of a self-authorising agent (First Energy).

b. However, the conduct of the agent is not entirely irrelevant, though it is important that the source of the representation is the principal (BNP Paribas).

i. Must be able to trace it all back to something the principal has done, or failed to do (ie how it has failed to protect itself, or how it has allowed its corporate structure to present to outsiders).

ii. What the agent says may constitute a warranty of authority, but that avails against the agent only (Crabtree-Vickers).

c. Where an agent holds themselves out as having authority, the representation by the principal may be:

i. The principal’s failure to interfere when it should have (Hely-Hutchinson); or

ii. The principal’s failure to take proper safeguards against representations of authority by agents (BNP Paribas; Flexirent Capital). Factors:

1. Placing agent in position which equipped them to deal with the third party (BNP @ [44]); and

2. Form and content of documents themselves (BNP @ [42]); and

3. Stamp of the principal to give impression of authenticity of document on which it appears (BNP @ [42]); and

4. Organisational structure of company (ie where agent is the one who deals with and communicates between the parties), who signs the document (here, the agent), and lack of internal checks or qualifications of capacity when doing transaction (BNP @ [43]).

d. Where the principal is a company, the representation must be made by some person who has: (Crabtree-Vickers)

i. AEA or AIA from the company to make the representation; or
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AEA or AIA to do the act concerned, or AEA or AIA to manage the business generally, or in the subject matter of the K

e. This means that a person with only OA cannot confer OA on another (Crabtree-Vickers) ( NOTE
i. Must come from actual authority

5. A representation can be made directly to the 3rd party, or to the public at large, provided it can be inferred to have reached the 3rd party (International Paper Co v Spicer).

iv. Did the 3rd party rely on such a representation?

1. There must be a causal connection between the representation to the 3rd party and the dealing between the 3rd party and agent.

2. The 3rd party cannot hold the principal liable where the 3rd party was unaware of the rep, did not believe it, or where the 3rd party knew, or had the power to know, the truth (Hely-Hutchinson).

a. If the 3rd party is put on notice, will be difficult to show reliance.

3. Where the 3rd party knows there is a limitation of the authority of the agent, it is almost impossible to show reliance (Russo-Chinese).

a. NOTE: recent authority to suggest a more liberal approach (Flexirent Capital)

i. State: It is necessary to assess the whole of the principal’s conduct in the particular circumstances

ii. In particular circumstances, a holding-out may exist which it would be inequitable to allow the principal to resile from that representation, notwithstanding a known limitation on the agent’s authority (per Whelan J @ [203(f)]), [221].

v. Lastly, did the 3rd party alter its position because of that reliance (detriment)?

1. Usually easily made out

2. Entry into the contract in question would be enough to satisfy this element (Rama Corp).

vi. Effect of Finding of Ostensible Authority
1. If find agent has OA, must first check that what the agent actually did would come within the representation (Nowrani v Brown).

a. Don’t just assume that everything will.

b. Example: if representation that a person is a commercial manager, have to consider how far that gets you. May still mean acts are outside the scope.

2. If the agent had OA and acted within scope, then the K will be effective to bind the principal and 3rd party.

3. The principal can sue the agent for breach of duty, in particular, the failure of the agent to follow instructions (see agent’s duties below).

7. Can the principal ratify the agent’s acts?

a. Ratification retrospectively grants authority to an agent where the agent, at the time of the act, had no authority (Keighley Maxsted).

i. Where an act is done purportedly in the name or on behalf of another (the principal) by a person who has no authority to do that act (the agent), the principal may, by ratifying the act, make it as valid and effectual, subject to certain provisos, as if it had originally been done with its authority (Firth v Staines).

b. Firstly, the agent must expressly purport to act for the principal (Keighley Maxsted)

i. i.e. needs to sign expressly on behalf of someone else – “Nick Dowse on behalf of QUT” as opposed to just “Nick Dowse” or “Nick Dowse, agent”

ii. Will be satisfied if the principal was disclosed, identifiable or was given a reasonable description (Watson v Davies).

1. A reasonable description is a reasonable designation of the person intended to be bound by the K (Keighley), known or ascertainable at the time of the K (Lyell v Kennedy).

iii. If the agent signs only using their name, they can be sued personally on the K, whether the principal is named in the K or is known to the King party or not (Cooper v Fisken).

iv. If the agent signs their name, and appends the word “agent”, this is a conclusive assertion of agency, and a conclusive rejection of the responsibility of the agent as a principal (Universal Steam)

1. Once the 3rd party knows the agent is not the principal, the agent is not personally liable (Marsh & McLennan v Stanyers).

v. Go to notes on “undisclosed principal” (below) if necessary…
c. Secondly, the principal must ratify the agent’s acts either expressly or impliedly

i. This is a question of fact (Borg).

ii. Ratification can be implied where the conduct of the principal shows he has adopted or recognises the contract, or where the principal stays mute or acquiesces the conduct (Cox).

1. But there must be no other explanation for the principal’s act (Foreman).

d. Thirdly, the principal must have authority/capacity to ratify

i. A principal may ratify through an agent, and the agent need only have authority to ratify (doesn’t need to have authority necessary to perform actual act itself) (Re Portuguese)

ii. The principal must be competent to be the principal when the transaction occurred, and at the time of ratification, that is, they must have had contractual capacity at the time of the K (Trident).

iii. If it is a company, s 183(1) allows a corporation that was not in existence at the time of the K to later ratify it (Corporations Act s 183(1))

e. Fourthly, the principal must have full knowledge of the relevant circumstances (Taylor)

i. A principal can only ratify if they are aware of all material facts at the time of ratification, or displayed an intention to ratify no matter what the circumstances were (Taylor v Smith)

1. NOTE: will be displaced if the principal was shown to have adopted the agent’s acts, whatever they were (Bayley v Fitzmaurice)

ii. For example, if doesn’t know about a secret bribe/commission, might not be able to ratify (Howard Smith v Varawa).

f. Lastly, the principal must ratify within a reasonable time

i. Ratification must occur within a reasonable time of the otherwise unauthorised act (Asylums Board).

1. But if the principal does not know of it at the time, then time starts to run from when they do become aware of it (Belford Insurance)

ii. No rigid rule as to what is reasonable (Frigmobile)

iii. Question of fact (Celthene)

g. Factors Affecting Effectiveness of Ratification
i. Notice of ratification is not necessary to effect ratification (McLaughlin)

1. Silence or acquiescence can amount to ratification (Cox v Isles)

ii. Where offer withdrawn before ratification

1. A pure application of the doctrine of ratification would render any purported revocation by the promisee ineffectual, because ratification takes effect from the time of the unauthorised acceptance by the agent (Bolton v Lamert).

2. However, this can produce inequitable results and has been criticised by the HCA in Davison v Vickery’s
a. Ratification should not operate where it would destroy the rights that have accrued to a 3rd party, between the purported withdrawal and the later ratification, or where identifiable hardship to the 3rd party would occur (per Isaacs J).

3. Thus, there is authority to say that a revocation of offer by the 3rd party will be effectual (Kidderminster v Hardwick)

4. If a breach or loss under the K has arisen before ratification, ratification cannot occur (Grover x 2).

a. However, contrary HCA authority in Trident (in the case of insurance contracts at least).

iii. Court will not invoke doctrine of ratification where:

1. Ratification occurs after performance of the contract (Asylum Board); or

2. There is a time stipulation in which the contract must be accepted (Dibbins v Dibbins); or

3. Where there has been a breach or loss under the K before ratification; or

a. See above.

4. Ratification occurs after withdrawal of offer (see above); or

5. Where a duty must be complied with by another party and the time for compliance has expired (ex parte Moriarty)’; or

6. If a breach or loss under the K has arisen before ratification, ratification cannot occur (Grover x 2); or

a. However, contrary HCA authority in Trident (in the case of insurance contracts at least)

7. Where allowing ratification would lead to oppressive results (Secunda).

iv. Cannot ratify a forged document, on the basis that the forger has not purported to act as agent, but has simply pretended that the signature is that of the principal (Brook v Hook).

h. Effect of Valid Ratification
i. Places the parties in the position they would have been in if, at the time of the act, the agent was duly authorised (Keighley Maxted).

ii. This means:

1. The principal can sue or be sued by the 3rd party;

2. The agent is discharged from liability to the 3rd party for breach of warranty of authority; 

3. The agent is not normally liable to the principal for exceeding authority;

4. The principal will be liable to the agent to either pay the agent reasonable remuneration, or an indemnity for any loss suffered by the agent.

iii. One ratification does not clothe the agent in authority for similar, future acts.

1. Only relates to the particular act ratified.

8. Can the agent’s conduct be attributed to the corporate principal?
a. Distinguish from imputed knowledge and vicarious liability…

i. The rules of attribution are a broader concept than imputed knowledge.

1. Imputed knowledge = knowledge principal deemed to posses because their agent possesses it.

a. Not every piece of information is imputed. Must be:

i. Material to the agency; and

ii. Known to the agent; and

iii. Duty to communicate it to the principal.

b. If can make out these elements, agent’s knowledge will be imputed to the corporation.

ii. Different concept to vicarious liability
1. Vicarious liability occurs where one party is held liable for the acts of another (Sweeney v Boylan).

2. Rules of attribution are not chiefly concerned with liability, but instead with what acts, intention and knowledge of persons will be deemed that of the company.

b. Companies can only think, form intentions, do acts and make decisions through the board, shareholders or by its agents, so the question is when do the acts of the agent count as acts of the company? This is where the rules of attribution come in (Meridian Global).

c. Through the rules of attribution, a company can be said to have acted or have had an intention (Freeman & Lockyer).

d. The three rules of attribution stated in Meridian Global:

i. Primary rules of attribution: concerned with people who are of such importance in the corporation (not “agents” as such), their actions are deemed to be that of the company.

1. May be expressly stated in company’s constitution; or

a. ie “the decisions of the board in managing the company’s business shall be decisions of the company”

b. ie “for the purpose of appointing members of the board, a majority vote of the shareholders shall be the decision of the company”

2. Implied by company law.

a. Unanimous decision of shareholders in solvent company = decision of company (Multinational Gas)

3. General rules of attribution not concerned with agency.

a. A corporation has no mind; it can only act through living persons. In appropriate circumstances, when the person acts or speaks, he is not speaking as the company’s agent, but as an embodiment of the company itself (Tesco v Nattrass per Reid L @ 170).

4. Who is “the company”?

a. the conduct and knowledge of the board acting collectively; or

b. humans who are entrusted with the exercise of the powers of the company (Houghton).

i. Managing directors fall into this category (including those who act as MDs but aren’t formally appointed).

ii. Look for persons in actual control of the operations of the company or some part of them; and

1. Private company where majority shareholder is director, treats company as own = actual control (Bernard Elsey)

2. Small family companies where director assumes responsibility for running company (Entwells).

3. Is the person the directing mind and will of the company? = actual control (Perisdential Security).

iii. Who are not responsible to another person in the company for the manner in which those duties are discharged (Tesco, approved by HCA in Hamilton v Whitehead).

ii. General rules of attribution: deals specifically with agents under the laws of agency.

1. Use general rules of attribution if primary rules of attribution do not apply.

2. General principle: a company will be attributed with knowledge of its agents where agent has authority to receive information, and a duty to communicate that information to the company (Meridian Global).

3. Exceptions:

a. Knowledge would disclose the agent’s fraud on the company (except if legislation makes it clear to attribute anyway) (Meridian Global); or

b. Knowledge is commission of a third party’s fraud against the principal (PCW Syndicates); or

c. Where person seeking attribution is aware agent intended to conceal the information from the principal (Blackley).

4. Different people’s threads of knowledge are not combined and attributed to the company unless they form the directing mind and will of the company (Krakowski; Re Chisum Services).

a. Even if directing mind and will, will not be combined and attributed where discloses a fraud on the company where each agent was individually unaware of the fraud (Macquarie Bank v Sixty-Fourth Throne).

iii. Special rules of attribution: where no other rule of attribution applies but where it is nevertheless clear that companies were intended to the subject to the substantive rule in question.

1. Applies when statute has imposed its own test for when attribution of conduct by an agent to a corporation exists.

2. Corporation will be primarily liable if the statute’s attribution requirements are met.

3. CONDUCT: The effect of s 84(2) TPA is to deem conduct engaged in on behalf of a corporation by a corporation’s director, servant or agent, acting within its actual or ostensible authority, as also engaged in by the corporation. 

a. The words “on behalf of” are wider than conduct by employees in the course of their employment (Walplan v Wallace)

b. No need for there to be a benefit to the corporation to be “on behalf of” the corporation (Tubemarkers (No 2)).

c. Does not attribute liability, only conduct. Therefore, corporation may be directly liable (not vicariously or otherwise) for agent’s conduct.

d. Need to apply actual or ostensible authority notes from above to make out rest of section!

4. INTENTION: Effect of s 84(1) is to attribute an intention or state of mind held by a director, servant or agent, acting within its actual or ostensible authority, to the principal corporation.

a. Covers primary and general rules of attribution plus anyone who is an agent under laws of agency.

5. NON-CORPORATE PRINCIPALS: The effect of s 84(4) is to attribute conduct by a person’s agent, acting within its actual or ostensible authority, as also engaged in by the human principal.

a. Used where applying extended application of TPA (under s 6(3) etc).

9. Can [agent] be held liable as an accessory to [corporation’s] breach of TPA?
a. The effect of s 75B is to apply the remedies in Pt 6 TPA to any person who has been “involved in” a contravention of the TPA by reason of any of the conduct listed in paras (a)-(d) of s 75B (Genocanna @ [269]). 
i. (a) has aided, abetted, counselled or procured the contravention;

ii. (b) has induced, whether by threats or promises or otherwise, the contravention;

iii. (c) has been in any way, directly or indirectly, knowingly concerned in, or party to, the contravention; or

iv. (d) has conspired with others to effect the contravention.

b. Accessories must have intentionally participated in the contravention (Yorke v Lucas @ 666). 

i. Intentional participation requires actual, as opposed to mere constructive knowledge, of the essential matters that make up the contravention.
ii. Not necessary to show that knew was breaching Act (Rural Press).

c. Suspicious circumstances plus failure to inquire may mean still had sufficient knowledge under s 75B (Yorke v Lucas).

d. Note: s 79 can make people accessorily liable for criminal conduct under Part 5C as well.

10. Overall conclusion

a. Can the 3rd party recover the contract price?

b. Can the principal ratify etc?

c. Can the conduct be attributed to the corporate principal?

11. Duties and Liabilities of the Agent

a. The 3rd party may want to pursue the agent if cannot go after the principal.

b. Breach of Warranty of Authority

i. Applies where an agent breaches its actual or ostensible authority

ii. Even though an agent purports to act for a certain principal and does not undertake personal liability under the terms of the contract, the agent may be liable to the 3rd party if the agent did not, in fact, have any authority (Collen v Wright).

iii. The cause of action can only be brought by the 3rd party, and not by the principal.

iv. 3rd party does not have to establish a positive belief in the agent’s authority, just an express or implied claim to authority by the agent (Leggo v Brown)

1. i.e. can be liable even where the agent honestly believed it had the authority to do what it did, but in fact it doesn’t (Yonge v Toynbee)

v. It is immaterial whether or not the agent knew of its defect in authority (Startkey v Bank of England)

vi. Measure of damages will include the lost profit on the contract, and should put the 3rd party in the position they would have been in if the warranty had been true (Brownett v Newton)

c. Liability of Agent for Misrepresentation
i. Even though the agent may not be personally liable under the K made between the principal and the 3rd party, the agent may be liable to the third party in negligence.

ii. If the agent makes a negligent misrepresentation which induces the 3rd party to enter into the K, the agent will be liable to the 3rd party (Roots).

1. i.e. where agent says business will make a lot of money but it does not, knows not true etc = agent liable to 3rd party (Roots).

d. Doctrine of Undisclosed Principal

i. Applies where an agent enters into a K intending to do so on behalf of a principal, but the principal’s existence (as opposed to just its identity) is not known to the 3rd party (Siu Yin Kwan)

1. In such a case, the principal is liable under, and can enforce, the K made by the agent provided the agent has acted within its AEA or AIA (Keighley v Durant).

a. Doctrine of undisclosed principal does not apply to agencies based on ostensible authority (Trident v McNiece).

2. The agent is also able to sue and be sued upon the K (Siu)

ii. However, if the identity of the principal is fundamental to the 3rd party, then the undisclosed principal may not be able to enforce (Siu)

iii. Can adduce evidence to show who the real principal is (Siu) 

iv. 3rd party can chose to sue the agent or the principal

1. but once make election, cannot change mind

2. instituting proceedings is not conclusive of decision (Clarkson Booker v Andjiel)

a. but a judgment against one party extinguishes the right to a judgment against the other (Booker)

v. Any defence available against the agent is also available against the principal 

vi. The terms of the contract may, expressly or by implication, exclude the principal’s right to sue, and liability to be sued.

vii. If sign contract in own name only, but 3rd party knows they are an agent for someone else, because signed with own name only, agent will be personally liable on the K (Basma).

1. But can still bind the principal because 3rd party knows as agent (Basma)

viii. If the agent signs their name, and appends the word “agent”, this is a conclusive assertion of agency, and a conclusive rejection of the responsibility of the agent as a principal (Universal Steam)

1. Once the 3rd party knows the agent is not the principal, the agent is not personally liable (Marsh & McLennan v Stanyers).

ix. Non-disclosure of existence of principal makes agent personally liable (Marsh & McLennan)

x. Non-disclosure of identity of principal makes agent and principal liable, provided agent acted within AEA or AIA (Marsh & McLennan).

1. Even if sign contract only personally, if 3rd party knows agent is an agent, principal can be bound (Basma).

e. An agent commonly owes duties of a fiduciary nature to its principal (Hospital Products v USSC)

i. Duty to avoid conflicts of interests and duty (personal interest conflict with principal’s)

1. The agent cannot act for both sides

ii. Duty not to make a secret profit or take a secret bribe (Boardman v Phipps)

1. The principal can sue the agent for monies had and received or the 3rd party for fraud (AG for HK v Reid)

2. Irrelevant that the principal could not have made the profit for himself (Boardman v Phipps)

3. Allows the principal to rescind the K with the 3rd party (Boardman)

iii. Duty not to misuse confidential information (Consul Developments)

1. Agent cannot reveal information that is secret etc of the principal’s

iv. Duty to act in accordance with their appointment

v. Duty to obey the principal’s instructions (Fray)

1. Objective test of what the instructions are, unless expressly stated (Turpin v Bilton).

2. If instructions involve discretion, agent to be guided by honest exercise of their own judgement and interests of the principal: Ex Parte Dalgety
3. If instructions are ambiguous, agent may be under duty to make fulled enquiries as to the nature/kind of instructions principal wishes: Veljkovic v Vrybergen

4. If agent acts contrary to instructions, may be liable for breach of fiduciary duty (Fray).

vi. Duty to exercise due care and skill

1. The standard to be expected from the agent will depend on the skill of an agent in his position (Bonds & Securities)

2. If agent for reward, as opposed to gratuitous agent, skill/care level would be higher (David v Tooth).

3. If following principal’s instructions, instructions override any duty (Heytesbury v Kelly).

vii. Duty to act personally

1. May be in breach of duty to principal if delegates responsibilities as agent to a sub-agent without the authorisation of the principal (John McCann)

2. Principal not bound by actions of sub-agents, and can seek damages for breach of agent (John McCann)

3. However, if the nature of the TX requires a sub-agent, the authority to delegate may be implied (Allam v Europa).

viii. Duty to account to the principal

1. The agent must keep proper records and keep “agency money” separate to their own.

ix. Duty to act in good faith

12. Duties and Liabilities of the Principal

a. Duty to remunerate an agent

i. So long as the agent performs what they are employed to do, there is an entitlement to remuneration.

ii. An agent pursuing remuneration has the onus of proof for proviing their requisite authority (Smith v Stallard)

1. But if the principal argues that the authority was revoked, then the onus is on the principal (Peterv Tuomy)

iii. Agent’s lien – if an agent has outstanding remunerations, it can enforce the claim by exercising a lien over any property or money lawfully in its possession (Ariston v Egan)

iv. An agent is a similar position to that of an unpaid seller, in that if remuneration is withheld, they can exercise the right to stop goods in transmit until remunerated.

b. Duty to indemnify agent for costs incurred in the course of the agency (NZ Farmers)

i. The right to indemnity is the right of an agent to be reimbursed for losses, liabilities and expenses incurred in the course of, and reasonably incidental to, the functions as an agent (Anglo v Titan).

ii. Cannot get an indemnity if agent has a lack of knowledge of subject matter of a bad K, or the agent was negligent/at fault (NZ Farmers).

c. Agent can stop goods in transit until the principal remunerates

13. Termination of Agency

a. Agency automatically comes to an end at the time the task is completed, or, if there is a time stipulation, at effluxion of that time, or upon mutual agreement.

b. Otherwise, the agency is at an end upon revocation of authority, or by operation of law

i. Death: of either the principal, or the agent (Farrow v Wilson)

ii. Insanity: of either the principal, or the agent (Drew v Nunn)

1. If the principal is insane and the agent does not know, it still terminates the agency automatically (Yonge v Toynbee).

iii. Bankruptcy or Insolvency: if principal becomes bankrupt, agency is automatically revoked, unless irrevocable due to agency coupled with interest.

iv. Revocation: authority cannot be revoked for transactions already entered into

c. NOTE: only AEA or AIA can be terminated

i. So if the 3rd party is unaware of revocation of authority, the principal can still be liable under the K on the basis of ostensible authority.

ii. If AEA or AIA: as between agent/principal, revocation effective once agent has notice of it (Oriental Bank Corp)

iii. If AEA or AIA: Revocation can be oral even if agency agreement is in writing (The Margaret Mitchell)

d. Need to tell each person with notice of the prior actual authority in order for revocation of it to be effective!
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