Nick Dowse

Sale of Goods – Implied Terms


Implied Terms (Sale of Goods) – Structure of Answer
1. “[Buyer] may get a remedy against [seller] on the basis that it breached a term implied by statute. This will depend on which statute applies, if any, and what terms can be implied.”

2. Does the Sale of Goods Act (Qld) (SGA), or the Trade Practices Act (Cth) (TPA) apply, or both?
a. NOTE: Both the TPA and the SGA can apply simultaneously to the same transaction because of s 75(1) TPA. 

b. SGA

i. SGA prima facie applies to all sales within Queensland or where the buyer is not a “consumer” under the TPA.

ii. Applies where there is:

1. A contract of sale

2. Of goods

3. By which property passes

4. For money consideration

5. SGA not excluded by agreement

iii. Contract of Sale
1. Written or oral contract to sell something, or an agreement to sell something in the future (s 3 SGA)

2. If goods are not ascertained, there must be an agreement to sell as opposed to a sale (s 4(3)); Jansz)

a. An agreement to sell becomes a sale when the time has elapsed or the conditions have been fulfilled subject to which the property in the goods is to be transferred (s 4(4)).

3. If there is no reference to money consideration, or it is by reference to barter, exchange or trade-in, it is not a sale of goods (s (4)(1)).

a. However, if the parties value the respective goods in money terms, and then transfer equally valued items, this may constitute a sale (Aldridge v Johnson).

4. If it is a hire-purchase agreement under which the hirer merely as an option to purchase, then it is not a sale of goods.

a. But if it can be construed as a sale condition on payment, then that is a sale of goods.

5. If it is under a floor plan, where an agent in possession is authorised to buy and sell goods on behalf of a financier, then it is not a sale of goods (Motor Credits v Pacific Motor)

6. If it is under a bailment, this is not a sale of goods, because property in the SGA is defined to mean the general property in goods (s 3), not some special interest as a mere bailee.

iv. Of Goods
1. The term ‘goods’ is defined in s 3(1) SGA to mean all chattels personal, other than things in action and money, but includes emblements and things attached to or forming part of the land, which are agreed to be severed before sale, or under a contract of sale (s 3(1) SGA)

a. Emblements = crops and fruit, but not crops/fruit growing naturally on the land – must be sown by human hand (Scully v South).

2. Includes clothes, jewellery, cattle, and furniture etc – any physically moveable object.

3. Can extend so far as to include fixtures, if parties agree to sever from the land a chattel which would otherwise be a fixture (Symes v Laurie)

4. Can include things like timber, minerals, sand and gravel

a. Agreement to fell timber on land is contract of sale: Egmont Box v RG of Lands

b. Agreement to sever a known and defined mound of rock/mineral is a sale of goods: Mills v Stokman
c. Agreement to locate and extract sand, gravel, or minerals for an agreed price per ton from soil is NOT a sale of goods: Amco Enterprises v Wade.  

i. It is a profit a prendre.    

d. HC in Mills v Stokman set out three scenarios, here it is the [first/second/third] that applies: 

i. If the residue is still separate from the realty, it can be transferred under the SGA. 

ii. If the residue has become reintegrated (the mound has sat there for a long time and it looks as though it is part of the earth again) then it can only be a contract for a sale of goods if under the contract the buyer is obliged to sever the mound and that is stated in the contract. 

iii. Where a mound over time has become indistinguishable from land, then no contract for its sale can be a sale of goods contract whether or not there is an obligation to sever – it is a profit a prendre rather than a sale of goods.

5. Does not apply to choses in action, such as shares, debts, negotiable instruments, copyrights, patents, trade marks etc (s 3(1) SGA).

6. Does not apply to a contract for services

a. SGA does not apply to contracts for the supply of services, only goods.

b. There are two tests for distinguishing goods from services:

i. Substance test: is the substance of the K the production of something to be sold, and the exercise of skill, though high, is primarily for the purpose of merely producing the goods?

1. If so, then the K is one for the sale of goods (Robinson v Graves; applied in Re Amlink)

2. This is the better view (according to Traves).

3. Painting of portrait = not SOG (Robinson)

4. Blood transfusion, billed itemised = not SOG (Perlmutter)

5. Meal in restaurant = SOG, service incidental to supply of meal (Lockett)

6. If mass produced hardware + software = SOG (Toby Products)

a. But would be different for customised, specially written (bespoke) software.

ii. Alternative test: Where the end result is the sale of a chattel, then no matter how great the skill involved, it is a SOG” (Lee v Griffin)

1. Sale of dentures by test = SOG (Lee v Griffin)

7. Contracts for the installation/work and supply of materials:

a. Prima facie not a SOG (Robinson v Rothfield)

b. However, if property passes at the time the K is made and then the goods are simply installed later, there will be a SOG (Aristoc).

c. i.e. where build and install cocktail cabinet = not SOG because cabinet became a fixture (Robinson v Rothfield)

d. i.e. where supply and install lifts into building, or where supply and fit special seats for theatre = SOG, if built first, property passes, then installed (Aristoc).

8. Classify the type of goods

a. Specific

i. Goods that are identified and agreed upon at the time a K of sale is made (s 3 SGA)

1. Eg a particular item from the seller

2. But need not exist, can be future

3. But need not be in seller’s title or possession (seller can acquire title and possession later)

b. Ascertained

i. Not defined in SGA

ii. Is goods which are not specific at the time of K, but have become identified and/or apparent and/or appropriated to the K after the K of sale was made (Staplyton v Fletcher).

1. i.e. where K of sale for 100 tonnes of wheat, 200 tonnes in silo, becomes ascertained after 100 tonnes loaded into the buyer’s vehicle

iii. If there is to be no delivery, and merely a segregation in the seller’s hands, upon such segregation, the goods will become ascertained (Staplyton v Fletcher)

c. Unascertained

i. Not defined in SGA

ii. At CL: not identified or agreed upon at the time a K of sale is made (Re Goldcorp Exchange)

iii. Applies to generic goods which are sold as generic goods, i.e. where sold on terms allowing seller to obtain them from any source/stock, as opposed to particular stock (Re Goldthorpe)

iv. Applies to quasi-specific, ex-bulk sales, i.e. where sold a portion of a fixed and predetermines source but from which the seller may make their own choice (eg “I sell you 60 of the sheep now on my farm which has 500”)

v. Cannot transfer property in these unascertained goods, because the buyer cannot acquire title to things which are unascertained (s 19 SGA). 

d. Future

i. Are goods to be manufactured or acquired by the seller after the making of the K of sale (s 3, s 4(3); s 8(1) and (2) SGA)

ii. i.e. goods not yet in existence, or which the seller does not yet own.

iii. Under s 8(3) SGA, where the seller purports to effect a K of sale of future goods, the K operates as an agreement to sell, not a K of sale.

v. By Which Property Passes (don’t mention unless necessary)

1. Property must pass from the seller to the buyer

2. Means both the legal and equitable title, not some specific or limited interest such as that of a bailee or a security interest (s 3(1) SGA).

vi. For Money Consideration (Price)
1. Transfer of goods must be for money consideration

2. Consideration can be

a. Fixed in the contract (s 11(1) SGA)

b. Fixed by a formula in the contract (s 11(1) SGA)

c. Determined by a course of dealing between the parties (s 11(1) SGA)

d. If not in contract, must pay a reasonable price (s 11(2) SGA)

i. Question of fact, depends on circumstances, but is usually just market price (s 11(3) SGA)

3. No money consideration where there is a trade in, because the consideration is the seller’s partial release of a debt (Warmings Used Cars v Tucker)

4. In the sale of goodwill and assets of business, description of price as “at valuation” is sufficient under s 11(1) SGA (Wenning v Robinson).

vii. SGA Not Excluded By Agreement
1. The implied terms and conditions in the SGA are all capable of being excluded by express or implied agreement between the parties: s 56 SGA (by either express agreement or by course of dealing between parties)
viii. Overall conclusion: does the SGA apply?
c. TPA

i. TPA is the proper statute for interstate sales, or sales by a corporation engaged in trade and commerce, or sales via the post, telegraph or the internet (s 51(1), (5) and (20) Commonwealth Constitution)

ii. Applies to:

1. A contract

2. For the supply

3. Of goods or services

4. To consumers

iii. A contract
1. Offer, acceptance, consideration, i.e. based on general principles of K law

iv. By a Corporation (or natural person otherwise caught)
1. Defined in s 4(1) TPA to include:

a. (a) is a foreign corporation; 

i. A corporation incorporated outside Australia.

b. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

i. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

1. Trading denotes providing goods or services for reward”

2. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

a. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

ii. A “financial corporation” is also defined in s 4(1) to mean:

1. Banking (other than state banking)

a. Must be interstate banking

2. Insurance (other than state insurance)

a. Must be interstate insurance

3. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

4. Needs to be significant activities but not necessarily sole or main activities

5. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

c. (c) is incorporated in a Territory; or 

i. A company incorporated in Australian Capital Territory or Northern Territory.

d. (d) is the holding company of a body corporate of a kind above.

2. Can also apply to natural persons
a. Part V TPA extends to the engaging in conduct outside Australia by bodies corporate incorporated or carrying on business within Australia or by Australian citizens or persons ordinarily resident within Australia (s 5(1)).
b. The effect of s 6(2) is to extend the operation of Part V Div 2 TPA to:

i. Trade or commerce where:

1. Conduct overseas where the person involved is an Australian citizen (s 6(2)(a)(i)); or

2. Conduct occurring in interstate trade or commerce (s 6(2)(a)(ii)); or

3. Conduct occurring in trade or commerce in a territory, between a state and territory, or between two territories (s 6(2)(a)(iii)); or

4. Conduct supplying goods or services to the Commonwealth (s 6(2)(a)(iv)); and

ii. Contracts made, or goods supplied:

1. in the course of, or in relation to, trade or commerce between Australia and places outside Australia (s 6(2)(c)(i)); or

2. (ii) in the course of, or in relation to, trade or commerce among the States (s 6(2)(c)(ii)); or

3. (iii) in the course of, or in relation to, trade or commerce within a Territory, between a State and a Territory or between two Territories (s 6(2)(c)(iii)).

c. Section 6(3) (telephonic services extension) does not apply to Part V Div 2.

v. For the Supply
1. The term “supply of goods” is wider than “sale of goods” under the SGA.

2. Includes contracts of sale, exchange, lease, hire or hire-purchase (s 4(1) TPA)

vi. Of Goods and Services
1. Goods: same as SGA + ships, aircraft and other vehicles, animals, fish, minerals, trees and crops, whether on, under or attached to the land or not, and gas and electricity (s 4 TPA)

2. Services: rights, benefits, privileges or facilities provided, granted or conferred in trade or commerce

a. Includes supplying blood (E v Aust Red Cross)
vii. To consumers
1. Goods or services must be supplied to a consumer.

2. Consumer is defined in s 4B TPA (exhaustive).

3. Essentially, a consumer is a person/corporation where either:

a. The price of the goods does not exceed $40K (s 4B(1)(a)(i)); OR
b. If they do exceed $40K, then they are of a kind ordinarily acquired for personal, domestic or household use or consumption (regardless of price) (s 4B(1)(a)(ii))

i. OA4PDOHUOC is a Q of fact (Carpet Call)

ii. Focus is on ordinary use, not the actual intended use

iii. Things not OA4PDOHU:

1. Airseeder (Jillawarra)

2. Large tractor (Atkinson)

3. Reduction photocopier (Four Square Stores)

4. Prime Mover (Minchillo)

5. Ostrich egg incubator (Crago)

4. May be a consumer even where goods are purchased second hand (Atkinson v Hastings Deering)

5. Not a consumer if the goods are purchased for resale, or to be used in the process of production or manufacture (s 4B(1)(a))

6. Just because something is used on a farm or purchased for a nightclub, does not make it lose its character as OA4PDOHUOC (Carpet Call)

a. And just because used in a business does not make it lose those qualities (Crago)

viii. Operation of the TPA can be extended:

1. Non-corporate traders engaged in 

a. interstate or overseas trade or commerce (s 6)

b. trade or commerce within or involving a Territory (s 6)

c. dealings with the Cwth govt or any of its instrumentalities (s 6)

2. Persons who aid, induce or conspire in a contravention of the TPA may incur liability (s 75B TPA)

a. Includes employees, salespersons, or ISPs

ix. The TPA cannot be excluded:

1. Section 68 prevents the ousting of the TPA

2. However, s 68A TPA provides a mechanism for corporations to limit their liability in relation to goods or services that are not ordinarily acquired for personal, domestic or household use or consumption. 

a. This would otherwise be prohibited under s 68 TPA.

3. This essentially means that corporations can limit their liability to other corporations. But it also means a corporation can limit its liability to “consumers” (within its s 4B definition) where the good/service is below $40,000 (in s 4B(1)(a)(i) TPA) but is not ordinarily acquired for personal etc use.

x. Overall conclusion: does the TPA apply or not?
d. NOTE: Both the SGA and the TPA can apply simultaneously to the one transaction because of s 75(1) TPA. Section 109 of the Constitution does not invalidate the SGA to the extent of any inconsistency in the SGA with that of the TPA.

3. What terms are implied by the statute?
a. SGA

i. Express stipulations in the contract may render the need to imply a term redundant!

1. Point out express terms of the K that mean a term need not be implied under the SGA.

ii. Implied Condition That Seller Has The Right To Sell (s 15(a) SGA)
1. Breached where seller has no title to the goods (Rowland v Divall)

2. Liability imposed is strict and does not depend on the knowledge of the seller.

3. If the seller does not have title, they may perfect their title later but before the buyer rescinds the K, in which case there is no breach of s 15(a) (Patten v Thomas)

4. If the seller does not have title because:

a. Goods stolen, then breach of s 15(a) (Rowland v Divall)

b. Goods under hire-purchase and option to purchase not exercised, unless title later “feeds” down, breach of s 15(a) (Butterworth) 

5. If seller does have title, but cannot sell because:

a. Infringing a trademark, then breach of s 15(a) (Niblett)

b. Goods impounded at time of sale, then breach of s 15(a) (Egekvist)

c. Some other fact restricts their sale, then breach of s 15(a) (Microbeads).

6. Remedy for breach:

a. As a condition, the implied term is fundamental to the K, and a breach will entitle the buyer to rescind the K and claim for damages (Rowland v Divall)

b. Section 14(3), which otherwise converts a condition to a warranty in these circumstances, has been held not to apply to s 15(a) (Rowland v Divall; Butterworth v Kingsway)

iii. Implied Warranty That Buyer Shall Have Quiet Possession (s 15(b) SGA)
1. “Quiet possession” includes, but extends beyond, freedom from physical interference with the goods by the seller

2. The goods are the buyer’s to have and enjoy at and after the sale (Keetley)

3. Will be breached where:

a. Goods are sold and delivered on credit, but still within the terms of credit, the goods are seized by the seller wrongfully (Healing v Inglis)

b. Patentee of a patent affecting the goods claims infringement by buyer against patent (Microbeads)

c. Buyer must modify goods in order to avoid copyright infringement against a 3rd party (Niblett)

4. This implied warranty is often relied on together with s 15(a) (above).

5. Remedy for breach:

a. As a mere warranty, the buyer is limited to a claim for damages, and cannot rescind the K (s 54 SGA).

i. The quantum of damages is the estimated loss directly and naturally resulting from the breach of warranty: s54(2).
iv. Implied Warranty That Goods Are Free From Encumbrances (s 15(c) SGA)
1. Breached where the seller does not disclose a tax owing or a charge etc over the chattel (Steinke v Edwards)

2. Will not be breached where encumbrance disclosed to buyer by seller

3. Remedy for breach:

a. As a mere warranty, the buyer is limited to a claim for damages, and cannot rescind the K (s 54 SGA).

i. The quantum of damages is the estimated loss directly and naturally resulting from the breach of warranty: s54(2).
1. But is limited to amount of expenditure required to discharge the encumbrance or charge plus any legal costs (Steinke)

v. Implied Condition That Goods Correspond With Their Description (s 16 SGA)
1. STOP: Check if there is an express or implied stipulation as to conformity with description. If the parties intended for spoken words to that effect were to form part of the contract, the court will give effect to it (Oscar Chess).

2. Section 16 requires a sale by description before the condition is implied.

3. Were the goods sold by description?

a. Will be a sale by description where the basis for goods being selected or identified is their correspondence to a description (Aust Knitting).

b. If the goods are unascertained, usually sold by description, otherwise there would be nothing to determine the subject matter of the contract

c. If the goods are future goods, usually sold by description, but not necessarily (i.e. where seen and requested by the buyer in the hands of a 3rd party and then later obtained by the seller).

d. If specific goods:

i. Usually sold by description, but not necessarily so.

ii. Sale in a self-service store will constitute a sale by description, provided the goods are described in some way on the outside of the packaging or by sign, notice or label (Grant v Aust Knitting)

iii. There is no distinction between self-selection and a sales assistant handing over an article in response to a request (Pacific Tea v Walker)

e. Examples:

i. Bull seen and described as breeding bull = SBD (McBride)

ii. Buy underwear self-selected from shelf, packaging described as underwear = SBD (Aust Knitting)

iii. Buy painting described as “Munter” but seller professes not to be an expert, turns out to be fake = artist does not form part of description (Chris Hull)

4. Did the buyer rely on the description?

a. Not strictly correct in principle to say that reliance is required, but relevant as far as intention of parties for description to form part of the K (Chris Hull).

5. What words form part of the contractual description?

a. The words must go to the kind, class or species of the goods, and not to their quality, state or other attribute (Taylor v Combined Buyers).

b. Must go to their identity, not quality (Ashington Piggeries)

c. Examples:

i. If K to buy “cask of port wine” but get beer = difference of kind, so breach

ii. If K to buy “cask of port wine in sound condition” but get in poor condition = difference is only in quality, therefore no breach

iii. If K to buy specific chairs described as “antique mahogany chairs” but receive modern imitations = difference in kind, breach

iv. If K to buy stud bull (breeding bull) but bull sterile = breach of condition because essential

1. But if desc “pedigree Jersey bull” and sterile = pedigree does not equal fertile, therefore no breach (Dell v Quilty)

v. If K to buy 14-horse-power engine, but get less horse-power = difference in quality, no breach (Parson v Sexton)

vi. If K to buy specific “stock of coal or Cumberland and small Welsh coal mixed” but get mixture of inferior coal = difference of quality only, therefore no breach (Kirkpatrick v Gowan)

vii. If K to buy a new machine, from the previous year, only used for 50 acres but machine doesn’t work = difference as to kind, qualitative description may form part of description (Ashington Piggeries)

viii. If K to buy new car, but receive 2nd hand car where technology has changed = goes to kind, not quality

ix. If K to buy a particular model of car, but car received is two bodies of same model welded together = breach (Beale v Taylor)

1. Even though this prima facie goes to quality, it was so important to the parties to the TX that it was considered to go to the identity of the goods.

d. Words that describe the purpose for which goods are suitable will usually not form part of the description, but if something is described as “oysters, fit for eating” and they are not, will not conform with their description

e. Go through and state which words form part of the description, which words do not.

6. Do the goods in fact correspond with their description?

a. This is a question of fact, determined my reference to the particular circumstances (Ashington Piggeries)

b. If order food to be made of “fair, average quality of the season” and receive toxic food for mink = description goes to quality, not kind, therefore no breach of this implied term (Ashington Piggeries)

7. Remedy for breach:

a. Go to Remedies for Breach of Implied Terms on page 18.

vi. Implied Condition That The Goods Will Be Fit For Their Purpose (s 17(a) & (b) SGA)
1. The buyer must have made known, expressly or by implication, the particular purpose for which he wanted the goods

a. Rationale: the seller is entitled to know the purpose so they can ensure the goods are fit for that purpose.

b. “Particular purpose” = their given purpose, known or communicated.

c. Go through circumstances surrounding the TX and examine them.

d. The purpose can be a narrow or general purpose (Regal Pearl)

i. Important which purpose the court adopts as it can affect whether or not there has been a breach

ii. i.e. in Regal Pearl trial judge defined it as “prawns for cooking in prawn dishes for customers to eat” (narrow), but appellate court defined it as “prawns for human consumption” (general)

iii. If too general/broad, might not be enough to enable the seller to exercise its skill and judgement (Hardwick)

e. If the goods have multiple purposes, it is enough for the goods to be fit for at least one of those purposes, not all (Hardwick Game Farm)

f. Even if the buyer does not make the purpose for which they are buying the goods expressly known to the seller, the purpose can be inferred if the goods are suitable for only one normal purpose (Priest v Last).

i. i.e. if buy hairbrush, obviously to brush hair

ii. i.e. if buy ship propeller, obviously for propelling ship (Cammell)

iii. i.e. if buy underwear, obviously to be worn (Aust Knitting)

iv. i.e. if buy carton of milk, obviously to be drunk by human (Frost)

g. The converse also applies: if you have a good that can be used for a variety of purposes, need to particularise when disclosing (Priest v Last).

h. But if the buyer has an abnormality which is not disclosed to the seller, then there can be no implication (Griffiths v Peter Conway)

i. If the parties have a sufficient history of dealings together, this may be enough to imply a disclosure for purpose by the buyer (Hardwick Game Farm)

2. The particular purpose must be disclosed in such a way that it is clear that the buyer is relying on the seller’s skill and judgement, and, does in fact rely on it.

a. Must disclose the purpose to the seller with a sufficient degree of particularity.

b. There must be actual reliance on the seller’s skill and judgement and this must be evidence to a reasonable seller at or before the time the K is formed (Frank v Grosvenor)

i. i.e. it is an objective test.

ii. Where reliance is in issue as between two related corporations, it will be difficult to show reliance where the buyer knows the seller simply on-sells goods which they (the seller) themselves have not exercised any skill/judgment (Dowdell v Knispel).

c. There is no presumption of reliance (Claude B Fox), but can arise by implication from the surrounding circumstances (Ashington Piggeries)

d. Reliance can be inferred from the fact that a buyer goes to a shop in the confidence that the tradesmen selected the stocked goods with skill and judgement – the better the shop, the easier it is to draw this inference (Grant v Aust Knitting)

i. However, this inference does not apply between two traders who are equally knowledgeable (Hardwick Game Farm)

e. Total or exclusive reliance on the seller’s judgement is not required (Ashington Piggeries), but must be the effective inducement to purchase (Dependable Motors)

i. i.e. if use own skill/judgement as to suitability of goods, but rely on seller to select and acquire good quality ingredients = still reliance (Ashington Piggeries)

f. If the parties have a sufficient history of dealings together, this may be enough to show reliance on seller’s skill and judgement in selecting good quality goods (McWilliams Wines).

g. Inspection of the goods by the buyer may indicate that they are not relying the seller’s skill and judgement (Beecham v Howard).

h. If reliance is established, the seller’s liability is strict and it does not matter that the seller exercised the utmost skill and judgment or the defect could not have been discovered (Hardwick Game Farm @ 84).

3. The seller must be in the business of supplying goods of that description

a. This requirement simply limits application of the section to businesses, as opposed to private, personal sales (Ashington Piggeries)

i. Requires the seller to supply goods of that kind in the course of business (Ashington Piggeries).

b. Can be the first time they have sold that actual product, or that they are just supplying it to this customer upon them ordering it, so long as seller is in a business (Stevenson v Rogers).

4. The goods, only if specific, must not be bought under their patent or other trade name

a. Contained in s 17(b) SGA

b. Logic is that where a buyer buys by reference to a tradename, he does not rely on the seller (Baldry v Marshall)

c. Mere fact that an article sold is described by its trade name does not necessarily make it a sale under a trade name (Baldry v Marshall)

d. Once the trade name is secondary, and the purpose of the goods is disclosed, the proviso will not apply (Baldry v Marshall).

e. Mere fact that the buyer mentions the trade name will not be sufficient to enliven the subsection.

5. Apply: Are the goods in fact fit for their purpose?

a. This is a question of fact (Ashington Piggeries)

b. The goods must be reasonably fit for their specified purpose (Griffiths v Peter Conway).

c. No breach where a coat, fit for normal skin, is not fit for person with abnormally sensitive skin (Griffiths v Peter Conway).

d. Usually assessed at time of sale, but also includes a reasonable time after the sale is complete (Lambert v Lewis)

i. What is a reasonable time depends on the nature of the goods

ii. If a car engine stops after one week, this means it was not fit for its purpose (Crowther v Shannon)

e. Latent defects are irrelevant to FFP (Hardwick @ 84).

6. Remedy for breach:

a. Go to Remedies for Breach of Implied Terms on page 18.

vii. Implied Condition That The Goods Be Of Merchantable Quality (s 17(c) & (d) SGA)
1. The goods must have been bought by description

a. NOTE: same as for “correspondence with description” – do not go through again if already gone through it once!

b. Will be a sale by description where the basis for goods being selected or identified is their correspondence to a description (Aust Knitting).

c. If the goods are unascertained, usually sold by description, otherwise there would be nothing to determine the subject matter of the contract

d. If the goods are future goods, usually sold by description, but not necessarily (i.e. where seen and requested by the buyer in the hands of a 3rd party and then later obtained by the seller).

e. If specific goods:

i. Usually sold by description, but not necessarily so.

ii. Sale in a self-service store will constitute a sale by description, provided the goods are described in some way on the outside of the packaging or by sign, notice or label (Grant v Aust Knitting)

iii. There is no distinction between self-selection and a sales assistant handing over an article in response to a request (Pacific Tea v Walker)

f. Examples:

i. Bull seen and described as breeding bull = SBD (McBride)

ii. Buy underwear self-selected from shelf, packaging described as underwear = SBD (Aust Knitting)

iii. Buy painting described as “Munter” but seller professes not to be an expert, turns out to be fake = artist does not form part of description (Chris Hull)

2. The seller must deal in goods of that description

a. NOTE: same as for “fitness for purpose” – do not go through again if already gone through it once!

b. This requirement simply limits application of the section to businesses, as opposed to private, personal sales (Ashington Piggeries)

c. Can be the first time they have sold that actual product, or that they are just supplying it to this customer upon them ordering it, so long as seller is in a business (Stevenson v Rogers).

3. The buyer must not have examined the goods, or if they did, the defects must be such as would not be discoverable upon such examination

a. An examination, if any, must have been done prior to entry into the K

i. If done after K formed, proviso in s 17(d) SGA will not apply.

b. If there has been no examination, point out that the proviso in s 17(d) SGA will not apply – good thing for buyer!

c. If there has been an examination, the proviso in s 17(d) only applies to defects that should have been discovered by THAT examination, not an ordinary/reasonable examination (Frank v Grosvenor)

i. i.e. subjective test

ii. exclude only defects which would have been apparent upon the ACTUAL examination undertaken by the buyer, as opposed to a reasonable examination.

iii. However, contrary authority in Thornett v Beers
1. If offered opportunity to inspect and decline = assume risk

2. Some doubt as to correctness of this decision

4. Has the condition been breached – are the goods merchantable?

a. There is no definition of merchantable quality in the SGA

b. MQ is a composite quality comprising description, purpose, condition and price (Hardwick Game Farm)

c. Look at:

i. Contractual description: how are they described in the K?

ii. Purposes for which goods of that description are commonly purchased

iii. Price at which goods of that description are commonly purchased

1. If the description is so limited that the thing can only be used for one purpose and it can’t be used for that purpose then they are unmerchantable  - and no ref to price is required
2. The higher the price, the higher the buyer’s expectation as to quality (Aust Knitting)

3. Must be commercially saleable to a buyer under the description they were sold at a price not too far removed from the K price (Craiks)

d. If the product is suitable for some purposes, but not the particular purpose for which the buyer bought, then as long as fit for one of those purposes, then it will be of MQ (Craiks)

i. However, if goods are fit for a purpose, though not the one the buyer wants them for, and the goods can only be sold for that purpose at a “throw away price” then that might indicate that the goods are not of MQ (Craiks)

e. Examples

i. Bought food for poultry, food bought poisonous to poultry but OK for cattle = MQ because fit for one of its purposes (Lillico)

ii. Bought moisturising cream for sensitive skin, made skin get blisters = not MQ because described as for sensitive skin on the label – but wouldn’t be same result of no such description (Brand v Bardon)

iii. Bought wood for making piano but wood only suitable for making boxes because of dry rot = although suitable for one of its purposes, no reasonable businessman would have accepted that timber for the price paid, therefore not MQ (Beecham v Howard)

iv. Bought rayon cloth to make dresses, but cloth was of insufficient quality to make dresses, could only be used as an industrial fabric = MQ because reduction in price paid not enough to make it commercially unsaleable (Craiks)

5. Remedy for breach:

a. Go to Remedies for Breach of Implied Terms on page 18.

viii. Sale By Sample – Implied Conditions (s 18(2) SGA)
1. There must be a term in the contract that it is a sale by sample, either expressly or impliedly (s 18(1) SGA)

a. For implication, the test is of the intention of the parties (LG Thorne)

2. A sale is not a sale by sample merely because a buyer is shown a sample during the course of negotiations (Robertson v Martin)

3. The seller must expressly or impliedly promise that he goods being sold will conform to the sample (LG Thorne)

4. There is nothing to prevent the buyer from providing the relevant sample, though it usually comes from the seller (Simms Jones v Petrochem)

5. May be difficult to overcome the parol evidence rule (LG Thorne)

a. But court may permit evidence by way of sample to interpret particular, special, ambiguous terms in the K (Cameron v Slutzkin)

6. If the condition can be implied, do the goods conform with the sample?

a. Question of fact (LG Thorne)

b. Implied conditions that:

i. Bulk corresponds with the sample; (s 18(2)(a)) and

ii. The buyer have a reasonable opportunity to compare; (s 18(2)(b)) and

iii. Goods free from any defect, rendering them unmerchantable, which would not be apparent on reasonable examination of them (s 18(2)(c)).

7. Remedy for breach:

a. Go to Remedies for Breach of Implied Terms on page 18.

b. TPA

i. Implied Condition That Seller Has The Right To Sell (s 69(1)(a) TPA)
1. Same as s 15(a) SGA above (go through elements above).

2. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a))

ii. Implied Warranty That Buyer Shall Have Quiet Possession (s 69(1)(b) TPA)
1. Same as s 15(b) SGA above (go through elements above).

2. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a))

iii. Implied Warranty That Goods Are Free From Encumbrances (s 69(1)(c) TPA)
1. Same as s 15(c) SGA above (go through elements above).

2. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a))

iv. Implied Condition That Goods Correspond With Their Description (s 70 TPA)
1. Same as s 16 SGA above (go through elements above), but note:

2. Does not apply to sales by auction (including online auctions like eBay)!

3. TPA broader in application than SGA

4. “supply” in s 70 TPA is broader than a “sale” in SGA – includes barters, leases, hire or hire-purchase

5. s 70(2) specifically refers to items self-selected by a consumer, putting the self-service scenario/argument beyond doubt.

6. Remedy for breach:

a. Go to Remedies for Breach of Implied Terms on page 18.

v. Implied Condition That The Goods Will Be Fit For Their Purpose (s 71(2) TPA)
1. Same as s 17(a) & (b) SGA (above) – go through elements, but note:

a. Does not apply to sales by auction (including online auctions like eBay)!

b. More favourable to buyer than the SGA

i. S 66(1)(c)(d): purpose can be made known to a person conducting the negotiations

ii. No trade name proviso

iii. Presumption of reliance which the seller must rebut (not in SGA)

iv. Goods must be fit for ALL their purposes, not just one (different to SGA) (Rasell)

c. Cavalier Marketing v Rasell: carpet suffered from shading, was not fit for all its purposes, including as décor for buyer’s home = breach under TPA

2. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a)).

vi. Implied Condition That The Goods Be Of Merchantable Quality (s 71(1) TPA)
1. Does not apply to sales by auction (including online auctions like eBay)!

2. The goods must be supplied in the course of the seller’s business

3. Condition will be implied into the K unless:

a. Defects of the goods are drawn to the consumer’s attention; or

b. There has been an examination of the goods before K made that would have revealed the defect that actually exists.

i. The examination is clearly the actual examination undertaken by the buyer, if any, and not the examination a reasonable buyer would make (Truck Wreckers)

1. i.e. subjective test

4. Thus, the test is more onerous on the seller than under the SGA or at CL.

5. Are the goods of merchantable quality?

a. The goods must be reasonably fit for all the purposes which they are normally bought, having regard to any description, price, condition and age (s 66(2) TPA; Rasell)

i. This is an objective test.

ii. If the description in the K of the goods excludes some purpose, then it need not be fit for that purpose (Rasell)

b. Examples:

i. Expensive, custom made carpet which faded, patchy, pile reversal, therefore not aesthetically pleasing to consumer = use for décor is a valid purpose therefore breach (Rasell)

ii. Hay bailer which paid low price, 15 years old in bad condition, needed fixing but description was that it was good and reliable = breach because not reliable

6. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a))

vii. Sale By Sample – Implied Conditions (s 72 TPA)
1. Same as s 18 SGA above (go through elements).

2. Does not apply to sales by auction (including online auctions like eBay)!

3. Remedy for breach:

a. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

b. Can rescind within a reasonable time after having reasonable opportunity to inspect the goods (s 75A(2)(a))

viii. Implied Warranty that Services Rendered With Care/Skill (s 74(1))
1. In every contract for the supply of services, there is an implied warranty that:

a. the services will be rendered with due care and skill; and

b. any materials supplied in connexion with the service are reasonably fit for their purpose (s 74(1)).

2. Due care is not the same as “reasonable care” at CL.

a. Skill = does the person have the relevant skill level?

i. Does he/she have the appropriate qualifications etc.

b. Due Care = did the person apply the requisite level of care?

3. Further, where a corporation supplies services (other than services of a qualified architect or engineer) to a consumer in the course of a business and the consumer, expressly or by implication, makes known to the corporation any particular purpose for which the services are required or the result that he or she desires the services to achieve, there is an implied warranty that the services supplied under the contract for the supply of the services and any materials supplied in connexion with those services will be reasonably fit for that purpose or are of such a nature and quality that they might reasonably be expected to achieve that result, except where the circumstances show that the consumer does not rely, or that it is unreasonable for him or her to rely, on the corporation’s skill or judgment (s 74(2)).

ix. Unlike the SGA, the implied terms from the TPA cannot be excluded (s 68 TPA)

1. Any term of a K that purports to do so is void (s 68(1)).

2. However, s 68A TPA provides a mechanism for corporations to limit their liability in relation to goods or services that are not ordinarily acquired for personal, domestic or household use or consumption. 

a. This would otherwise be prohibited under s 68 TPA.

3. This essentially means that corporations can limit their liability to other corporations. But it also means a corporation can limit its liability to “consumers” (within its s 4B definition) where the good/service is below $40,000 (in s 4B(1)(a)(i) TPA) but is not ordinarily acquired for personal etc use.

Remedies for Breach of Implied Terms

1. Under Sale of Goods Act 1896 (Qld):
a. Is the implied term a condition or a warranty?

i. If a term is a condition, it is fundamental to the contract and the innocent party is prima facie entitled to rescind, treat the contract as terminated and can claim for damages (Chao v British Traders)

1. If can rescind, can reject/refuse the goods

ii. If a term is a warranty, the innocent party is limited to a claim for damages – the contract cannot be rescinded or terminated (s 54 SGA)

1. Section 54(2) incorporates the basic principles for remoteness of damage from Hedley v Baxendale:

a. Limb 1: The estimated loss directly and naturally resulting in the ordinary course of events from the breach; or

b. Limb 2: special damages, only recoverable where there is specific knowledge when the contract was entered into, that the particular loss would follow a breach because was in contemplation of both parties at the time of K as the probable result of breach.

iii. Stop here – only continue if condition. If warranty, go to (h) below.
b. The effect of s 14(3) SGA is that conditions are converted to warranties in certain circumstances, which means the buyer loses the right to reject the goods.

i. NOTE: s 14(3) can be excluded by the parties, expressly or impliedly!

c. Conditions implied by SGA are converted to warranties where, either:

i. The K of sale is not severable, and the buyer has accepted the goods or part thereof; OR
1. CHECK: Is the contract severable? If so, s 14(3) will not apply.

ii. The K of sale is for specific goods, the property in which have passed to the buyer.

d. Under s 21 r 1 SGA, a K for specific goods passes property when the K is made.

i. Only applies to unconditional Ks.

ii. Only applies to goods in a deliverable state.

iii. Only applies if there is no other intention in the K.

e. The outcome of this can be unjust where the buyer has had no opportunity to inspect the goods, so the courts have applied the acceptance test despite the presence of s 21 r 1 SGA (Taylor v Combined Buyers).

f. Goods are accepted where:

i. The buyer intimates to the seller that the buyer accepts them (s 37 SGA); or

1. However, s 36 SGA says that where goods are delivered to the buyer which have not been previously inspected, the buyer is not deemed to have accepted them unless and until there has been a reasonable opportunity of examining them (s 36 SGA)

2. Section 37 is not read subject to s 36 (Hardy v Hillerns)

3. Say what would happen either way: if accepted or not.

ii. The goods have been delivered to the buyer, and then the buyer does any act in relation to them that is inconsistent with the ownership of the seller (s 37 SGA); or

1. NOTE: If the otherwise inconsistent act occurs before delivery, then this will not constitute acceptance (s 37; Coca-Cola).

2. An “act inconsistent with the ownership of the seller” means the right of a seller, in the event of a rejection, to have the goods returned to the place of examination of the goods as contemplated by the K (Coca-Cola).

3. The place of delivery is the place where the goods must be examined, in order to be rejected (Hardy v Hillerns)

4. Common issue: buyer on-sells goods…

a. The issue arises when a buyer on-sells as to whether or not the act of on-selling is inconsistent with the seller’s ownership and therefore the buyer loses the right to reject the goods (Coca-Cola)

b. If the seller delivers directly to the sub-buyer’s premises, knowing that the goods have been on-sold by the buyer, then that is the place where examination should take place (Coca-Cola)

i. If so, this means that the act of on-selling is not inconsistent so as to preclude rejection (Coca-Cola).

c. However, if the seller does not know of the buyer’s intention to on-sell, then it will be an act inconsistent with the seller’s ownership, and the buyer will not be in a position to reject the goods (Hardy v Hillerns)

5. The buyer’s act of rejection must be unequivocal, and if not, or if does not reject the goods, the buyer will be taken to have affirmed the K (European Grain)

6. Unless the parties agree otherwise, the buyer is not bound to return the rejected goods to the seller – it is sufficient if the buyer intimates to the seller that the buyer rejects the goods (s 38 SGA).

iii. After a reasonable time, the buyer retains the goods without intimating to the seller that the buyer has rejected them (s 37 SGA).

1. Reasonable time is a question of fact in the circumstances and the nature of the goods sold (Taylor v Combined Buyers)

a. In that case, 4 month delay in rescinding K for used car = unreasonable

2. Come to conclusion whether or not reasonable

g. Overall conclusion: have the goods been accepted, and effect on right to rescind.

i. If accepted: cannot rescind, s 14(3) converts to warranty and limited to claim for damages.

ii. If not accepted, can reject goods, even some of the goods and rescind the K (Coca-Cola).

h. Effect of SGA Condition Converted to Warranty Under s 14(3) SGA
i. If a term was always, or is now, a warranty, the innocent party is limited to a claim for damages – the contract cannot be rescinded or terminated (s 54 SGA)

ii. The measure of damages is the estimated loss directly and naturally resulting, in the ordinary course of events, from the breach (s 54(2) SGA; Hadley v Baxendale)

iii. If breach of warranty of quality: 

1. Here, it is a breach of warranty of quality and loss is prima facie the difference between the value of the goods at delivery and value would be if answered to warranty: s54(3).  

2. N.B. Person seeking damages bears the onus of proof in proving otherwise.  

iv. If buyer intended to on-sell/make profit:

1. Here, [seller] was aware that [buyer] intended to on-sell [goods], and as such [buyer] is entitled to damages for loss of profit from the resale or potential resale of the goods: Bence Graphics v Fasson.  

2. N.B. If string of on-sells court will take into account the damages paid by the buyer to other sub-buyers.  

v. If mentions Special Damages or Interest:

1. Any special damages or interest due to buyer are not affected by s54: s55.  

2. Under Trade Practices Act 1974 (Cth):
a. Damages for breach of contract and/or rescission under s 75A.
b. A consumer who sues in reliance on a section in Div 2 doesn’t rely on s 82(1), which confers a right to damages for a ‘contravention of a provision of … Part V’, but upon a breach of a contractual term imposed by a provision of Pt V: Lowe v Mack Trucks; E v Australian Red Cross Society
i. Measure of damages for breach of contract is usually the difference between the value of the goods at the time of delivery and the value they would have if they had answered to the warranty (Lowe @ [268]).

ii. Otherwise, measure is determined in accordance with the rule from Hadley v Baxendale:

1. Limb 1: The estimated loss directly and naturally resulting in the ordinary course of events from the breach; or

2. Limb 2: special damages, only recoverable where there is specific knowledge when the contract was entered into, that the particular loss would follow a breach because was in contemplation of both parties at the time of K as the probable result of breach.
c. Acceptance of the goods is no bar to rescission under s 75A TPA, unless:

i. Goods disposed of by buyer, were lost, or destroyed (otherwise than by a defect in the goods) (s 75A(2)(b)(i)); or

ii. Consumer caused good to become unmerchantable (s 75A(2)(b)(ii); or

iii. Goods used abnormally by consumer (s 75A(2)(b)(iii)).

d. Where there has been a breach of an implied condition the consumer can rescind by either:
i. serving a notice on the supplier giving particulars of the breach (s75A(1)(c)); or
ii. returning the goods to the supplier and giving the latter either orally or in writing particulars of the breach (s75A(1)(d))
e. Either of the above ways to rescind must occur within a reasonable time after the consumer has had a reasonable opportunity of inspecting the goods: s75A(2)(a)
f. A written notice of rescission for breach of implied condition will be ineffective if before the notice was served:
i. The goods were disposed of by the consumer, were lost, or were destroyed otherwise than by the defect in the goods s75A(2)(b)(i)
ii. The consumer caused the goods to become unmerchantable or failed to take reasonable steps to prevent them becoming unmerchantable s75A(2)(b)(ii)
iii. The goods were damaged by abnormal use s75A(2)(b)(iii)
g. Rescission by return of the goods to the supplier will be ineffective if:

i. The consumer caused the goods to become unmerchantable or failed to take reasonable steps to prevent them becoming unmerchantable s75A(2)(c)(ii)

ii. The goods were damaged by abnormal use s75A(2)(c)(iii)
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