Nick Dowse

Financial Services

Financial Services – Structure of Answer
1. Issue: “Has [X] contravened a provision of Part 2 Div 2 ASIC Act or the Corps Act when it [did naughty thing]?”
2. The ASIC Act prohibits persons engaging in unconscionable conduct and misleading or deceptive conduct in relation to financial services.

3. The TPA does not apply to financial services:

a. Unconscionable Conduct
i. S 51AA Unconscionability at general law: excludes financial services (s 51AAB(1))

ii. S 51AB Statutory unconscionability: excludes financial services (s 51AAB(2))

iii. S 51AC Statutory unconscionability to small businesses: no similar exclusion but s 12CC ASIC Act leaves no scope for s 51AC’s concurrent application to financial services.

b. Misleading or deceptive conduct
i. Part V TPA does not apply to the supply of financial services (s 51AF(1)).

ii. Section 52 conduct specifically excluded in relation to financial services (s 51AF(2)(a)).

iii. S 75AZA under Part VC (Criminal Liability) is not applicable to financial services.

c. Regime is a tangled legislative weave (Trescowthick per Mansfield J). 

i. The elements to the contraventions are the same under both TPA and ASIC Act, but there is no overlap – they operate in a complementary way.

4. What conduct is prohibited in the ASIC Act?
a. Unconscionable Conduct
i. A person must not, in trade or commerce, engage in conduct in relation to financial services if the conduct is unconscionable within the meaning of the unwritten law (s 12CA(1) ASICA)

1. Same considerations as s 51AA in “Unconscionable Conduct” notes.

ii. A person must not, in trade or commerce, in connection with the supply of financial services to a person, engage in conduct that is, in all the circumstances, unconscionable (s 12CB ASICA)

1. Same considerations as s 51AB in “Unconscionable Conduct” notes.

2. NOTE: Financial services must be of a kind ordinarily acquired for personal, domestic or household use (s 12CB(5)).

iii. A person must not, in trade or commerce, in connection with the supply or acquisition of financial services to or from a person, engage in conduct that is, in all the circumstances, unconscionable (s 12CC ASICA).

1. Same considerations as s 51AC in “Unconscionable Conduct” notes.

iv. Note: no securities calve out in unconscionable conduct like there is for misleading conduct (below).

b. Misleading or Deceptive Conduct
i. A person must not, in trade or commerce, engage in conduct in relation to financial services that is misleading or deceptive (s 12DA ASICA).

1. Same considerations as s 52 in “Misleading or Deceptive Practices” notes.

2. STOP: Check if dealing with a takeover, fundraising, or disclosure document relating to securities (shares, debentures etc)…

a. These are expressly excluded from s 12DA and are instead regulated under the Corporations Act 2001 (s 12DA(1A)).

b. A person must not engage in conduct, in relation to a financial product/ financial service, that is misleading or deceptive (s 1041H(1) Corps Act).

i. Same considerations as s 52 in “Misleading or Deceptive Practices” notes (National Exchange v ASIC).

ii. Applies to “people” as well as corporations. No trade or commerce requirement.

iii. However, takeover docs (s 670A), fundraising docs (s 728), and disclosure docs (s 953A & 1022A) are separately regulated in Corps Act (ie not under s 1041H(1)).

3. Summary of tangled legislative weave

a. TPA regulates misleading conduct generally, but does not apply to financial services.

i. ASIC Act regulates misleading conduct in relation to financial services, but does not apply to dealings in securities involving a disclosure document.

1. Corporations Act regulates misleading conduct in relation to dealings in securities involving a disclosure document.

ii. False or misleading representations specifically (s 53 TPA)  = s 12DB ASICA.

1. See s 53 notes in “Misleading or Deceptive Practices” notes.

iii. False representations or undue influence in relation to land (s 53A TPA) = s 12DC ASICA.

1. See s 53A notes in “Misleading or Deceptive Practices” notes.

iv. Misleading conduct as to nature, characteristics or suitability for purpose of services (s 55A) = s 12DF ASICA.

1. See s 55A notes in “Misleading or Deceptive Practices” notes.

5. What is a “financial service”?
a. The term “financial service” is defined in s 12BAB ASICA which incorporates the definition of “financial product” from s 12BAA ASICA (ASIC v Skeers per Gyles J @ [5]).

b. A person provides a “financial service” if they:

i. Provide “financial product” advice (s 12BAB(1)(a)); or

1. Advice is a recommendation, statement of opinion or report that:

a. Is intended to influence a person in making a decision about a particular financial product (s 12BAB(5)(a)); or

b. Could reasonably be regarded as intended to have such an influence on decision (s 12BAB(5)(b)).

2. Legal advice is not “financial product advice” (s 12BAB(6)).

a. However, if legal advice + financial advice = will be caught.

ii. Deal in “financial products” (s 12BAB(1)(b)); or

1. Applying for or acquiring a financial product (s 12BAB(7)(a)); or

2. Issuing a financial product  (s 12BAB(7)(b)); or

3. Underwriting securities or interests (in managed investment schemes) (s 12BAB(7)(c)); or

4. Varying a financial product  (s 12BAB(7)(d)); or

5. Disposing of a financial product  (s 12BAB(7)(e)); or

6. Arranging for a person to engage in any of the conduct above (s 12BAB(8)).

a. Eg: introducing somebody to a lender (ACCC v Original Mama’s Pizza)

iii. Make a market for a “financial product” (s 12BAB(1)(c)).

1. Through a facility or place regularly state the prices at which they propose to acquire/dispose of financial products on their own behalf (s 12BAB(11)(a)); and

2. Others have a reasonable expectation that they will be able to regularly effect transactions at the stated prices (s 12BAB(11)(b)); and

3. The actions are not making or accepting offers or invitations to acquire or dispose of financial products on the person’s own behalf, or on behalf of one party to the transaction only (s 12BAB(11)(c) & s 12BAB(16)(a)).

4. Essentially: a stock exchange.

c. A product is a “financial product” if it is a facility through which a person:

i. Makes a financial investment (s 12BAA(1)(a)); or

1. Where an investor makes contribution to another person; and

a. The other person uses the contribution to generate a return (s 12BAA(4)(a)(i)); or

b. The investor intends the other person will use their contribution to generate a return (s 12BAA(4)(a)(ii)); or

c. The other person intends the contributions will be used to generate return (s 12BAA(4)(a)(iii)); and

2. The investor has no day-to-day control over use of their contribution (s 12BAA(4)(b)).

ii. Financial risk management (s 12BAA(1)(b)); or

1. Manage the financial consequences of a particular happening (s 12BAA(5)(a)); or 

2. Avoid or limit the financial consequences of fluctuations in/value of receipts/costs/prices/interest rates (s 12BAA(5)(b)); or

3. Taking out insurance (Note 1(a) to s 12BAA(5)); or

4. Hedging a liability by acquiring a futures contract or currency swap (Note 1(b) to s 15BAA(5)).

iii. Makes non-cash payments (s 12BAA(1)(c)); or

1. Provide facilities for payment other than by notes and coins (s 12BAA(6)).

2. Direct debit, cheques, smart cards, traveller’s cheques. 

iv. Is a specific inclusion (s 12BAA(7)); and

1. Securities (shares, debentures) (s 12BAA(7)(a)); and

2. Managed investment schemes (s 12BAA(7)(b)); and

a. Defined in Corps Act s 9 to include a scheme where:

i. People contribute money to the scheme; and

ii. The contributions are all pooled, or used in common enterprise, to produce a financial benefit; and

iii. The contributor does not have day-to-day control of operation of scheme.

b. Deemed managed investment scheme: time-sharing scheme.

c. Does not include partnerships, franchises, corporations etc.

3. Derivatives  (s 12BAA(7)(c)); and

4. Insurance (other than health insurance) (s 12BAA(7)(d)); and

5. Beneficial interest in superannuation fund (s 12BAA(7)(f)); and

6. Government debentures, stocks and bonds (s 12BAA(7)(i)); and

7. Foreign exchange contracts (s 12BAA(7)(j)); and

8. Credit facilities (s 12BAA(7)(k)).

a. Any provision of credit (r 2B(1)(a) ASIC Regs); or

i. Credit = contract, arrangement or understanding under which a debtor’s payment of money owing to a creditor is deferred (r 2B(3)(a)) or under any form of financial accommodation (r 2B(3)(b)(i)) or hire purchase agreement (r 2B(3)(b)(ii)) or credit provided to purchase goods (r 2B(3)(b)(iii)) or a hire, lease or rental of goods/services (r 2B(3)(b)(iv)) or a credit card (r 2B(3)(v)).

ii. Very wide – would include mortgages etc

b. Provision of mortgage that secures obligation in contract (r 2B(1)(f)); or

c. Guarantee given for mortgage (r 2B(1)(g)); or

d. Guarantee of obligations under a credit contract (r 2B(1)(h)).

v. Is not a specific exclusion (s 12BAA(8)).

1. An excluded security (s 12BAA(8)(a)); and

2. Health insurance (s 12BAA(8)(b)); and

3. State/Territory insurance (s 12BAA(8)(c)); and

4. State banking (s 12BAA(8)(m)).

d. If there is a combination of non-financial service supply and some financial service supply, there needs to be a clear and material connection between the impugned conduct and the provision of the financial services (ACCC v Original Mama’s Pizzas & Ribs per Madgwick J @ [120])

i. This is decided on a case-by-case basis (@ [119]).

6. Case Examples
a. Unconscionable Conduct
i. ASIC v National Exchange [2005] (share offer case)

1. Aevum offered new shares for subscription at 90 cents

2. Off-market offer to Aevum shareholders of 35 cents when fair value disclosed in offer document was $1.29 per share

3. Offers made to members of demutualised companies AMP, AXA, NRMA. Members had not paid for shares (because demutualised); more likely to sell regardless of price offered

4. HELD: 
a. offer unconscionable under s 12CC ASIC Act
b. ss 51AB and 51AC no reference to unwritten law; instead targets conduct that is ‘in all the circumstances’ unconscionable

c. intended to build on and not be constrained by common law case law…language must be given it ordinary meaning and must not be qualified by pre-existing constraints on liability’, ‘doing what should not be done in good conscience’

d. s12CA: focus - impact of conduct on alleged victim

e. s12CB, s 12CC: focus - conduct of alleged wrongdoer
f. “National Exchange set out to systematically implement a strategy to take advantage of the fact that amongst the official members there would be a group of inexperienced persons who would act irrationally from a purely commercial viewpoint and would accept the offer. They were perceived to be vulnerable targets and ripe for exploitation, as they would be likely to act inadvertently and sell their shares without obtaining proper advice, and they were a predictable class of members from whom Tweed could procure a substantial financial advantage by reason of their commercially irrational conduct. This is not a case of shrewd commercial negotiation between businesses within acceptable boundaries. The conduct can properly be described as predatory and against good conscience. This is not a case of obtaining a low price by shrewd negotiation. It is predatory conduct designed to take advantage of inexperienced offerees.  There is a strong element of moral obloquy in this case.” (@ [43]).

ii. Perpetual v Schmidt [2010] VSC 67 (4 May 2010)

1. Deals with agency as well

a. Because long chain of people involved in the issuing of the loan.

2. Conman called Maddox, he was developing property, trying to get people to buy the units he was building. Did this buy making all sorts of false promises about what they could expect to see in terms of capital growth.

3. Victim: Mr Schmidt, who was born in Austria. Printer by trade, emigrated to Australia. On the verge of retiring or had already retired. He had only one asset, his house. Loan made based on the value of the collateral asset which was going to be the loan’s security.

4. Low-doc loan used to fund purchase of investment

5. Numerous parties involved – loan introducer, broker, mortgage manager, manager of loan fund, lender

6. Schmidt only had direct contact with introducer

7. Loan application contained false statements on employment, income
a. Said he was actively employed, earning an income and all of this information was false (obviously, he was on the verge of retirement).
8. An example of asset-based lending
9. HELD

a. Implied agency between all the other parties and Perpetual.
b. No duty of care owed to Schmidt

c. But – conduct of mortgage manager (VHLA) was unconscionable within s12CB ASIC Act
d. Concept of ‘situational disadvantage’ relevant

e. VHLA was agent of Perpetual, therefore Perpetual liable for VHLA’s conduct
iii. Goodridge v Macquarie Bank [2010] FCA 67

1. Case involved calls on a margin loan – Goodridge asked to meet call within 1 day (cf 3 days in the contract)

2. Argued conduct was unconscionable under s12CA and s12CB ASIC Act

3. Were services ‘of a kind ordinarily acquired for personal use’? Yes, because he was providing for retirement.

a. Even though the test is usually objective, when borrowing money, need to go further and ask WHY the person is borrowing it.
b. “… it is in my view necessary to have regard not just to the activity, here the provision of loan funds, but also to the purpose that activity is intended, in the particular case, to serve. Only then can the true nature of the services in connection with which it is said the respondent has acted unconscionably be identified and a proper answer given to the question posed by [s 51AB TPA / s 12CB ASICA]” (per Drummond J in Begbie).

c. “Ordinarily, individuals seek to make provision for their later life and retirement while they are in the workforce in whatever capacity they engage.  A person who saves in a bank account for his or her retirement, or for a fund for Christmas presents, or for a “rainy day”, puts that money aside for a personal use.  Depending on their purpose, so too may a person who invests the money in an interest bearing bank account or some other property, such as a superannuation fund, annuity, real property or shares.  Here, Mr Goodridge invested in the MCW Trust units for his retirement.  I am satisfied that this purpose was the purpose for which he acquired from the Bank the financial services consisting of the loan and security agreement, the margin loan and the ability operate those facilities. Accordingly, I am of [the] opinion that such services are of a kind ordinarily acquired for personal use and that that was the use for which Mr Goodridge acquired them” (@ [210-11]).

iv. ASIC v Skeers [2007] FCA 1551

1. Skeers – prepared and submitted loan application to Pepper Home Loans for Biega

2. Loan application included incorrect information about Biega’s assets, income, employment position – Biega had not informed Skeers of these matters

3. Biega had insufficient income to meet loan repayments, and would have had to sell his assets to repay loan

4. Breach of s12CB(1) unconscionable conduct
b. Misleading or Deceptive Conduct
i. National Exchange Pty Ltd v ASIC [2004] (share offer case)

1. National Exchange offered to purchase share held by shareholders in Onesteel Ltd;

2. Single page offer document to 5,000 specific shareholders in Onesteel

3. Offer prominently represented purchase price to be $2.00 per share, current market price $1.93

4. Small print: purchase price to be paid in annual instalments over 15 years

5. Held: 
a. This is a dealing with securities, which is governed by Corps Act.

b. offers misleading in contravention of s 1041H(1) Corporations Act 2001

c. Test to be applied: Campomar v Nike: what is the effect of the offer on a reasonable member of the target audience? $2.00 offers to small shareholders

d. Dowsett J: Truthful statement may nevertheless be misleading. Headline price comparison: “Offer price: $2.00; current market price: $1.93” contained implied representation that there was nothing else in the offer document that would undermine the validity of the comparison. This representation was false

e. Jacobson and Bennett JJ: where the disparity between the primary statement and true position was great, necessary for maker of statement to draw the attention of the reader to the true position in clearest possible way

f. “See payment terms” inadequate to counteract primary statement; analogy with disclaimer and asterisk cases.
g. Offer misleading under s 1041H(1).
ii. ASIC v Skeers [2007] FCA 1551

1. Skeers – prepared and submitted loan application to Pepper Home Loans for Biega

2. Loan application included incorrect information about Biega’s assets, income, employment position – Biega had not informed Skeers of these matters

3. Biega had insufficient income to meet loan repayments, and would have had to sell his assets to repay loan

4. Breach of s12DA(1) misleading/deceptive conduct.

c. Whether or not ASIC Act applies at all
i. ACCC v Original Mama’s Pizza & Ribs [2008] FCA 370

1. Supply of an ‘oven system’ by OMP&R, and arrangement with 3rd party financier for lease of oven system
2. Rep made that if after 6 months, you weren’t happy, you could return the oven and you wouldn’t be under any further obligation. 

a. This was in fact untrue.
3. Conduct occurred before and after 11 March 2002 

4. Action bought by ACCC & CEO under delegation from ASIC

5. Was there a financial product?

a. Yes, lease falls within Reg 2B(3)(b)(iv)

6. Was the respondent providing a financial service?

7. Respondent did not ‘deal in a financial product’ (s12BAB(7)

a. But extended notion of dealing in s12BAB(8) did apply
i. Where you introduce somebody to a lender

8. THEREFORE, ASIC Act applied.
9. Was the conduct post March 2002 “in relation to financial services”? [what is the nature of the nexus required]
i. Question to be decided on a case-by-case basis

ii. Is there “a clear and material connection between the impugned conduct and the provision of financial services?”.
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