Nick Dowse

Misleading or Deceptive Practices


Misleading or Deceptive Practices – Structure of Answer
1. Issue: “[Plaintiff] can bring an action for [damages/injunction/other orders] under s [82/80/87] TPA for a contravention of s [52/etc] TPA.”
2. STOP: Check is this a financial service or a code of conduct?

a. If there’s a possibility that the corporation has contravened an industry code (ie franchising code of conduct) ( go to “Codes of Conduct” notes.

b. If there is a “financial service” being supplied, Part V TPA does not apply (s 51AF(1)) ( go to “Financial Services” notes.

i. A financial service is providing financial product advice, dealing in financial products etc (managed investment schemes, derivates, supply of credit like mortgage etc)).

ii. Note further complication: certain dealings in securities are dealt with under the Corps Act (not ASIC Act or TPA).

iii. Full definition in “Financial Services” notes.

3. Note also the other prohibitions in Part V Div 1 TPA (point out which ones are relevant, tests are the same as for s 52 TPA):

a. False or misleading representations (s 53)

i. Corporation shall not, in trade or commerce, in connexion with supply/promotion of goods/services (supply = sale, lease, hire, hire purchase, provide, grant or confer (s 2 defn)):

1. Falsely represent that goods are of a particular standard, quality, value, grade, style or model, or have had a particular history or previous use (s 53(a))

a. Standard

i. Label saying “banana mango” but in smaller print “flavoured” = rep that it had real banana = contravention of s 53(a) and s 55 (ACCC v Cadbury Schweppes).

b. Quality

i. If make a positive performance claim but no scientific basis for claim = contravention of s 53(a) (Colgate v Rexona).

c. Composition

i. If label says 50% wool but actually has less than 50% wool = contravention of s 53(a) (Wilkinson v Katies Fasions)

ii. Packet says “beef steak pies” but actually made of sheep mince = breach of s 53(a) (Adams v Eta Foods).

2. Falsely represent that goods are new (s 53(b))

a. Car described as new but was in fact 2 years 9 months old, but only other two options on order form were “demo” or “used”, of which it was neither = no false representation that good was new, was only used in contradistinction to the other two options (need to look at context) (Annand v TPC).

i. Possible meanings for new:

1. Not previously sold by retail

2. Not second hand

3. Current not superseded model

4. Of recent origin

5. Suffered a measure of damage but repaid and now otherwise new

3. Represent that goods/services have sponsorship, approval, performance characteristics, accessories, uses or benefits they do not have (s 53(c) & (d))

4. Make a false or misleading representation with respect to the price of goods/services (s 53(e))

a. Where there is a price tag with the WAS price crossed out and then a new NOW price written in, it will be misleading if the product was never offered for sale at the WAS price (ACCC v StoresOnline per Edmonds J).

b. Things like “limited time offer” etc that are not actually for a limited time will contravene s 53(e) (ACCC v StoresOnline per Edmonds J).

5. Make false/misleading representation about availability of facilities for repairs/spare parts (s 53(ea))

6. False/misleading rep concerning the place of origin (s 53(eb))

7. False/misleading rep about the need for goods/services (s 53(f))

8. False/misleading rep about existence, exclusion or effect of any condition, warranty, guarantee, right or remedy (s 53(g)).

a. For example, where a corporation misrepresents that a refund is not available or include an exclusion of liability clause that contravenes s 68 and s 68A TPA.

b. False representations or undue influence in relation to land (s 53A)

i. Must not:

1. (a) represent that the corporation has a sponsorship, approval or affiliation it does not have;

2. (b) make a false or misleading representation concerning the nature of the interest in the land, the price payable for the land, the location of the land, the characteristics of the land, the use to which the land is capable of being put or may lawfully be put or the existence or availability of facilities associated with the land; or

3. (c) offer gifts, prizes or other free items with the intention of not providing them or of not providing them as offered.

c. Misleading conduct in relation to employment (s 53B)

i. Must not engage in conduct that is liable to mislead persons seeking the employment as to the availability, nature, terms or conditions of, or any other matter relating to, the employment (s 53B).

d. Misleading conduct as to nature, manufacturing process, characteristics or suitability for purpose of goods/services (s 55/55A)

i. A person shall not, in trade or commerce, engage in conduct that is liable to mislead the public as to the nature, the manufacturing process, the characteristics, the suitability for their purpose or the quantity of any goods (s 55, use 55A for services).

e. Misleading representations about business activities (s 59)

i. Concerning the profitability or risk or any other material aspect of any business activity that the corporation has represented as one that can be, or can be to a considerable extent, carried on at or from a person’s place of residence (s 59(1)).

ii. Where a corporation, in trade or commerce, invites persons to engage or participate, in a business activity requiring the performance by the persons concerned of work, or the investment of moneys by the persons concerned and the performance by them of work associated with the investment, the corporation shall not make, with respect to the profitability or risk or any other material aspect of the business activity, a representation that is false or misleading in a material particular (s 59(2)).

4. Overview of elements of s 52 action:

a. Defendant must be a corporation, or a natural person caught by s 6; and

b. Conduct involved must occur “in trade or commerce”; and

c. Conduct must be “misleading or deceptive” or be “likely to mislead or deceive”.

5. Is the defendant a corporation or natural person caught by the TPA?
a. Defined in s 4(1) TPA to include:

i. (a) is a foreign corporation; 

1. A corporation incorporated outside Australia.

ii. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

1. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

a. Trading denotes providing goods or services for reward”

b. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

i. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

2. A “financial corporation” is also defined in s 4(1) to mean:

a. Banking (other than state banking)

i. Must be interstate banking

b. Insurance (other than state insurance)

i. Must be interstate insurance

c. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

d. Needs to be significant activities but not necessarily sole or main activities

e. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

iii. (c) is incorporated in a Territory; or 

1. A company incorporated in Australian Capital Territory or Northern Territory.

iv. (d) is the holding company of a body corporate of a kind above.

b. Can also apply to natural persons
i. Part V TPA extends to the engaging in conduct outside Australia by bodies corporate incorporated or carrying on business within Australia or by Australian citizens or persons ordinarily resident within Australia (s 5(1)).
ii. The effect of s 6(2)(a) is to extend the operation of Part V TPA to:

1. Conduct overseas where the person involved is an Australian citizen (s 6(2)(a)(i)); or

2. Conduct occurring in interstate trade or commerce (s 6(2)(a)(ii)); or

3. Conduct occurring in trade or commerce in a territory, between a state and territory, or between two territories (s 6(2)(a)(iii)); or

4. Conduct supplying goods or services to the Commonwealth (s 6(2)(a)(iv)).

iii. The effect of s 6(3) is to widen a reference to a “corporation” as including an individual (s 6(3)(b)) where that individual uses “postal, telegraphic or telephonic services” (s 6(3)(a)).
1. i.e. where natural person uses telephone, internet, radio advertisement or television advertisement.

c. Can also apply to the Commonwealth Crown
i. TPA applies to the Commonwealth Crown “in so far as [it] carries on a business” whether that be directly, or by an authority of the Commonwealth (s 2A(1) TPA).
1. An authority of Commonwealth is:
a. A statutory corporation (s 4(1)); or
b. Corporation in which a statutory corporation has a controlling interest (s 4(1)).
ii. The effect of s 2A(2) is to apply the TPA as if the Crown (or its authority) were a corporation.
iii. The Crown is sometimes referred to as the “government” – it is a separate legal person
1. Includes the executive branch of government, represented by the Ministries and Departments and officers who attend to its business
2. Government departments are not separate legal entities (but they are still the Crown)
iv. Three-step analysis to determine if government body is caught
1. Step 1: Is the relevant entity the Crown?

a. Does it enjoy the rights and privileges of the crown?

b. If it is a statutory corporation it is necessary to have regard to the particular legislation under which it was constituted to determine whether it has the status of the Crown 

c. If the statute is silent, this suggests that the corporation is not the Crown. As a matter of statutory construction, it seems that the courts will require a clear indication that the corporation is the Crown 
2. Step 2: If it is the Crown, does it carry on a business?

a. Instrumentality providing government printing services, crown decides to sell it off as a one-time measure = not carrying on a business, not a substantial activity (J S McMillan v Cwth)

b. Cwth contracting for goods/services for its own use = not carrying on business, public procurement in nature (GEC Marconi Systems)

i. Note: criticism from Finn J: 

1. ‘Government contracting (in procurement and otherwise) is of major significance in the economic life of this country… It is somewhat surprising, that when the State enters the market place to acquire goods or services, it should exempt itself from those norms of conduct considered appropriate to the conduct of trade and commerce that it has imposed upon the private sector as of course….” 
3. Step 3: If it is the Crown and does carry on a business (steps 1 and 2 satisfied), does one the exemptions apply?

a. Exemptions in s 2C TPA:

i. Imposing or collecting taxes (s 2C(1)(a)(i)), or levies (s 2C(1)(a)(ii)), or fees for licences (s 2C(1)(a)(iii)); or

ii. Crown bodies that merely grant licences in relation to goods/services (s 2C(1)(b) + 2C(3))

1. Taxi licences = exempt

2. Operate private hospitals = exempt

3. Licence/permit to acquire goods/services = NOT exempt

iii. Wholly intra- or inter-governmental transactions (s 2C(1)(c)).

b. State or territory crowns are not bound by Part V TPA (s 2B).

i. But s 7 FTA (Qld) still applies to QLD Crown.

6. Is the conduct in “trade or commerce”?
a. Generally requires conduct to be commercial in nature.

b. Consumer transactions involving acquisition of goods/services from a business will always occur in trade or commerce.

c. Most things will occur in “trade or commerce” so it’s easier to just list what’s NOT trade and commerce:

i. Personal tractions (private sale of property) (Argy v Blunts)

1. Business-like steps could not convert a sale of a private residence into trade and commerce.

2. However, if lending money at commercial interest rates, or investing in property may come within “trade and commerce”.

ii. Lectures about religious matters (Plimer v Roberts)

iii. Olympic selection (amateur sport) (Forbes v Aust Yachting Federation)

iv. Educational and political campaigns (Orion v RSPCA (Vic))

v. Misleading statement by one employee to another in the course of construction work on building site (Concrete v Nelson)

d. An employee may be liable under the state equivalent (s 9 FTA) if employer engaged in trade or commerce and conduct occurred in the course of trade or commerce.

e. Must take place “in” trade and commerce

i. Not merely connected with or incidental to trade or commerce (Hearne v O’Rourke).

f. Includes almost all external transactions or communications carried out to further commercial interests. This includes trade between Australia and outside Australia (s 4(1) TPA).

g. Provision of professional services (lawyers, accountants, doctors etc) can come within “trade and commerce” (Bond v Theiss).

h. Government policy statements or announcements are unlikely to occur in trade or commerce (Unilan Holdings v Kerrin).

i. But if designed to encourage commercial transaction with crown, may come within.

i. The trade or commerce complained of does not need to be that of the defendant (Houghton v Arms).

7. Is the conduct misleading or deceptive?
a. The test for whether conduct is misleading or deceptive was set down in Parkdale v Puxu per Gibbs CJ @ 199:

i. Whether the conduct is likely to mislead a reasonable member of the class at which the conduct is directed.

ii. This is an objective question of law for the court.

iii. Not necessary to prove anyone was actually misled. 

iv. No consideration of subjective intention of defendant to mislead or not.

v. Not enough for the conduct to merely cause a person to be confused or uncertain.

1. Advertisements for wine describing them as “Big Mac” = not misleading, members of class would only wonder, not be misled (McWilliams v McDonalds)

vi. STATE THE CLASS OF PERSONS.
vii. In advertising context:

1. Identify a hypothetical individual, an ordinary or reasonable representative member of the class, who takes reasonable care of their own interests (Campomar v Nike).
2. Disregard conduct that is: (Campomar v Nike)
a. Extreme or fanciful (eg extreme or fanciful assumptions); and
b. Merely causes wonderment or confusion.
3. Where a manufacturer always uses the same colour (ie purple) on its products, but other manufacturers in the same field use the same or similar shades, there will only be confusion, not misleading or deceptive conduct (Cadbury Schweppes v Darrell Lea).
4. Expert opinions based on market research of consumer behaviour will rarely be of assistance (Cadbury v Darrell Lea per Heerey J).
b. In answer, address:

i. Context in which the conduct occurs;

1. Refer to remaining words appearing in a written text, or conversation and any surround circumstance which has a bearing on the proper interpretation to be placed on the conduct.

a. NOTE: restricted to material the existence or significance of which would have been reasonably apparent to member of class. Doesn’t extend to all material which, although available, would not have been considered by a reasonable member of the class (National Exchange v ASIC).

2. Common assumptions by parties prior to conduct (ie party assumes mortgage limited in amount, but was in fact unlimited) (Money v Westpac)

3. Remaining parts of an advertisement (where argumentative but expressing opinions and conclusions about merits of takeover, not misleading in context) (Industrial Equity v North Broken Hill)

4. Length and complexity of negotiations (statements designed to induce purchase at or before start of negotiations not misleading where long negotiations ensue) (Pappas v Soulac)

5. Existence of label identifying true manufacturer (selling copied furniture resembling a different manufacturer not misleading because labelled correctly as coming from a different manufacturer) (Parkdale v Puxu)

6. In advertising context:
a. The advertising medium used: was the target audience’s impression a fleeting glance or did they have an opportunity for careful consideration?

i. Newspaper advertisements are more ephemeral (temporary), and are usually used to raise interest rather than to used to make a decision to purchase (ACCC v Telstra).

ii. Brochure: designed to be taken away and read with care prior to making a decision (ACCC v Telstra).

iii. Television: maybe only 30 second impression, fleeting (R&C Products v SC Johnson).

iv. Supermarket shelf: longer time available to consider.

b. A flyer distributed to children may not be misleading as they would assume nothing more than the provenance of the poster as from the trademark stamped on the poster – but if it was distributed to travel agents, for example, it may well have been misleading (Honey v Australian Airlines)

i. Need to look at the context in which the advertisement is presented – what is misleading in one context may not be in another.

c. Regard must be had to the overall impression the ad creates, and not merely to the literal meaning of the words used (Tobacco Institute v AFCO).

ii. Nature of target audience (are they dumb/unsophisticated or smart/sophisticated?);

1. Heavy burden imposed by the TPA will not operate to protect persons who have failed to take reasonable care of their own interests (Campomar v Nike).

2. Initial question to be answered is whether the misconceptions or deceptions alleged to arise are properly attributable to the ordinary or reasonable members of the classes of prospective purchasers (Campomar v Nike).

3. Consider the “astute and gullible, the intelligent and stupid, the well educated as well as poorly educated, the men and women of various ages pursuing a variety of vocations” in the class (Taco Co v Taco Bell per Deane and Fitzgerald JJ @ 202).

4. The more vulnerable the target audience, the greater the likelihood of there being misleading conduct.

5. In advertising context:
a. Mobile telephone services: wide cross-section, but not as wide as for a necessity of life (ACCC v Telstra).

i. “$0 and $0 upfront” = $0 is misleading because was a handset bundled with telephony services, for which there was a charge. $0 upfront not misleading because it was true.

b. Furniture advertisements pitched at sophisticated buyers of upmarket design furniture, not to a single individual, but to the public at large (Parkdale v Puxu).

c. Pitching to teenagers by producing unauthorised copies of official INXS merch = target audience is vulnerable teenagers who are unlikely to check labelling (labelling revealed it was unauthorised but this not enough) (INXS v South Sea Bubble).

i. Important to consider target audience’s age.

d. Where flyer distributed to children, the target audience will be very unsophisticated (Honey v Australian Airlines)

e. Email sent to specialist sales staff of major retailers = target audience will be sophisticated, harder to show misleading (Hoover v Email).

i. But they can still be misled if the comparative advertising used in the email is false (filling washing machine with lead instead of clothes to make it malfunction)

f. Ad in medical magazine distributed to doctors = very sophisticated target audience, confined to doctors, not general public (Astrazeneca v GlaxoSmithKline).

iii. Whether private negotiations between buyers/sellers, or conduct directed at public at large;

1. If to public at large, wider class, easier to show reasonable member likely to be misled

iv. Focus on erroneous assumption by audience, as opposed to conduct of the defendant.

v. Each case turns on its own facts.

vi. In advertising context:
1. Must consider the advertisement in its entirety (Tobacco Institute v AFCO)

a. If have a bald statement of fact that readers would consider as such, although they may only read it fleetingly and not make close study of it, risk of being misleading if not true (Tobacco Institute v AFCO).

i. Advertisement in print on risks of passive smoking said “little evidence (and none that proves scientifically) that smoke causes disease in non-smokers”

ii. Can’t argue that it’s a mere opinion if you state it as fact.

2. Must consider the nature of the transaction, its value, what the product is

a. Pharmaceutical product = scrutinised closely

b. Expensive products = scrutinised closely (Country Road v Najee).

c. Impulse buyers not inclined to scrutinise ads with meticulous care … consumers cannot be expected to critically approach ads relating to small value transactions (Roses Only v Mark Lyons)

d. More expensive = less likely to mislead.

c. No need for a representation of some kind, though that is the normal case which presents itself under s 52 (S&I Publishing v Aust Surf Life Saving).

d. Case examples:

i. Copying and selling unauthorised copies of very expensive furniture = target audience: people looking to buy expensive furniture, sophisticated purchasers, would have checked authenticity = not misleading (Parkdale v Puxu)

ii. Manufacturing fragrance sold as “Nike Sports Fragrance” but not made by Nike, sold in pharmacies beside other fragrances including Adidas = target audience: prospective purchasers of mass-marketed product for general use, not particularly sophisticated = misleading, likely to be misled that was made by Nike or under Nike’s licence (Campomar v Nike)

iii. Small real estate business makes mistake placing swimming pool inside freehold but in fact it was partly outside freehold, was very expensive property, had disclaimer saying “do not guarantee accuracy” = target audience: purchasers of expensive property, very sophisticated = not misleading because reasonable purchaser in class that small suburban real estate agent would not independently verify details, not source, merely passing info on (Butcher v Lachlan Elder).

iv. Offer to shareholders to buy shares at a very good price, but fine print says payment in instalments over 15 years (so not that good a deal after all) = target audience: mum and dad investors, not sophisticated = misleading representation even though literally true, qualified in fine print which was not sufficiently conspicuous (National Exchange v ASIC).

e. Specific types of conduct that may be misleading
i. Misrepresentation

1. Misrepresentation by car salesman to consumer about entitlement to vehicle lease (Gardiner v Suttons)

2. Misrepresentation by bank manager about financial position of principal under guarantee given by plaintiff (Nobile v NAB)

3. Misrepresentation given by real estate agent as to redevelopment potential of land (Argy v Blunts)

4. Misrepresentation by insurance salesman to consumer about breadth of policy (Gates v City Mutual Life Assurance Society)

5. Misrepresentation about company subject to takeover bid and its future intentions (Poseidon v Adelaide Petroleum)

6. Misrepresentation by owner of commercial property about terms upon which property leased to existing tenant (Krakowsi v Eurolynx)

7. Includes negligent misrepresentation (Warnock).

ii. Silence
1. Arises where the plaintiff alleges it would not have contracted with the defendant if certain information had been brought to the plaintiff’s attention. That is, the defendant was silent when it should have said something.

2. Need to address 3 key issues in answer:

a. First, does the defendant’s silence amount to conduct under its s 4(2) TPA definition?

i. Expansive definition which includes “refraining” from doing an act.

ii. Does not include inadvertent acts. Therefore, failure to disclose information must be deliberate, not inadvertent (Rhone-Poulenc v UIM Chemical)

b. Second, does the conduct amount to more than ‘mere’ silence?

i. In “silence alone” cases (where only issue is the fact that the defendant did not disclose something):

1. There must be deliberate proof of a subjective intention to mislead (otherwise than inadvertently) (Costa Vraca v Berrigan Weed)

2. Pilot forgotten or negligent when spraying crops, killed crops = conduct not deliberate (Costa Vraca v Berrigan)

3. Recklessness or conscious indifference to making a correct statement may be equivalent to the intention required by s 4(2) TPA (Johnson Tiles v Esso)

ii. In “silence plus other conduct” cases (eg half-truths etc):

1. No intention to mislead is necessary; defendant has strict liability (Demagogue v Ramensky).

2. Test: did the circumstances give rise to a reasonable expectation on the part of a purchaser that information known to the vendor would be disclosed? (Demagogue v Ramensky)

3. Where plaintiff makes known intention for using site and defendant knows of something that would prevent the land being put to that use (especially when frank disclosure on other disadvantages) = misleading not to disclose, sufficient silence (Noor al Houda v Bankstown Airport)

4. Where demutualisation of society prepares prospectus advocating the “yes” case but not the “no” case, the failure to put the “no” case is misleading because full and fair disclosure is required (Fraser v NRMA Holdings).

c. Thirdly, whether the defendant’s silence was the cause of the error complained of?

i. Must be causation.

ii. Not sufficient for plaintiff to show it was in error, but wouldn’t have been if defendant had disclosed (Lam v Ausintel).
iii. Changing Circumstances (Subsequent Changes)
1. It may be misleading conduct not to disclose changes that occurred during a transaction (Gregg v Tasmanian Trustees).
2. Misleading to ask plaintiff to sign defendant’s mortgage documents without first informing her that the terms differed significantly from what they had earlier agreed to (Gregg v Tasmanian Trustees).

a. The change gave rise to a reasonable expectation that the changes and their effect would be disclosed.

b. Will be a duty to disclose where there is a significant imbalance in the parties’ knowledge and understanding of the transaction (ACCC v Keshow).

i. Where parties not at arm’s length.

3. Misleading not to correct a representation that was true when made but has subsequently become false (Wildsmith v Dainford).
iv. Puffery
1. Puffery is statements which are not expected to be taken literally or treated seriously.

2. Section 52 does not prohibit the expression of exaggerated opinions, or the making of grandiose claims, in contractual negotiations or advertising where the audience is not likely to be misled by them (Stuart Alexander v Blenders).

3. Will be puffery where preliminary, hyperbolic, superlatives, high level of generality that is not a representation of fact, devoid of meaning (Lymquartz v Elizabeth Bay).

4. However, likely not to be puffery where a reasonable reader/viewer of the statement would assume, from the specificity of the words, that they were intended to be relied upon (Eveready v Gillette).
v. Relaying incorrect information
1. Where incorrect information is relayed by an agent to the plaintiff who accepts it as correct and relies upon it, that information will have misled/deceived the plaintiff. However, this is not enough. The agent’s conduct must impugn the transaction, as distinct from the agent’s principal.
2. An agent (the relayer) will be liable unless it makes it clear that:

a. It is not the source of the information; and

b. It expressly or impliedly disclaims any belief in its truth or falsity, and is merely passing it on for what it’s worth (Yorke v Lucas)

i. Disclaimer need not be express, can be implied/deduced from the circumstances (ie. Where just passing info on regarding provenance of art pieces) (Saints Gallery v Plummer).

3. Where the agent holds itself out as a “consultant to institutional investors and to developers of major projects” = not merely passing on information, agent adopts information, reasonable purchaser would assume information verified by agent (John G Glass v Karawi Constructions).

4. Small real estate business makes mistake placing swimming pool inside freehold but in fact it was partly outside freehold, was very expensive property, had disclaimer saying “do not guarantee accuracy” = target audience: purchasers of expensive property, very sophisticated = not misleading because reasonable purchaser in class that small suburban real estate agent would not independently verify details, not source, merely passing info on (Butcher v Lachlan Elder).
vi. Disclaimers
1. “all representations not included in contract are excluded” = does not exclude misleading conduct, contrary to public policy to enforce the disclaimer (Collins v Henjo)

2. “purchaser acknowledges that vendor has not made any representation on which purchaser relies”, but used its name prominently, indeed exclusively in association with the information, and did not allude even distantly to another source.  The brochure itself and everything in it is, on its own plain terms, a communication by agent to whomever should be the recipient.  It is full of assurance; nothing in its terms is a suggestion to the effect that agent did not really know the position and left the recipient to draw his own conclusions.  The brochure is full of conclusions.  It makes comments, plainly put forward as the comments of R & H, and expressed as conclusions. = disclaimer not effective (Jainran v Boyana)

3. “conditions apply”
a. will be misleading when conditions are unexpected or unreasonable (Bayswater Car Rental v DECP)

b. If advertise special price and then qualify in small print that can’t actually get that special price because of the time of year = misleading, reasonable member of the target audience would construe ad to mean special rate available for reasonable period after ad appeared (Bayswater Car Rental v DECP).

c. The fact that a member of the public could have discovered the true position if they had made proper inquiries does not relieve liability (Bayswater Car Rental v DECP).

4. Use of an elucidator (asterisk) (Astrazeneca v GlaxoSmithKline)

a. “Virtually all or a majority of asthma patients would achieve total control of their symptoms with Serentide Total Control*”

b. Elucidator then explained that “only 41% achieved total control, 71% achieved substantial relief” 

c. The question is: are elucidators sufficient to clarify or correct any claim that might be misleading or exaggerated in a headline statement?

i. Depends on the nature of the target audience (are they smart or dumb?)

1. GPs are not going to fall for a bold headline statement – won’t buy unless sure it will be effective.

ii. Elucidator must be clear however.
vii. Statements about the future
1. Particularly during pre-contractual discussions, it is common for statements to be made by one of the parties about what will, or will not, occur in the future. 

2. Effect of s 51A(1) is to deem a representation as to a future matter as misleading when its maker does not have reasonable grounds to make it.

3. Effect of s 51A(2) is to reverse the onus of proof where a corporation makes a representation as to a future matter (it must adduce evidence to the contrary).

4. Where a vendor represents that purchaser can rent the property for a certain amount = representation as to future matter (Ting v Blanche)

a. Does not lose its character as a future representation merely because it represents the maker’s present state of mind.

5. Where made highest bid at auction but refuse to sign contract = make representation as to future matter (Futuretronics v Gadzhis)

a. Winning bidder must show it had reasonable grounds that would perform the promise.

6. NOTE: only applies to person making statement. Cannot be accessorily liable under s 75B. (Quinlivan v ACCC).
viii. Contractual promises
1. Where a contractual promise has not been performed, the remedies available for breach of contract should be adequate to compensate the innocent party.

2. Where the contract is unenforceable, or loss is suffered by a third party, or claim under contract is prohibited by an exclusion clause, innocent party may try to use s 52 TPA.

3. A contractual promise about an existing matter will contravene s 52 where the facts are not as promised and this misleads someone whom the promisor knew would rely on that promise.

4. Where a contractual promise is about some future matter, failure to perform will not contravene s 52 (Sportsman v Mirror Newspapers).

a. However, can still contravene s 52 where circumstances amount to a misrepresentation.
ix. Expressions of opinion
1. A statement that is clearly an expression of opinion will not be misleading merely because the opinion is wrong or inaccurate  (Sportsman v Mirror Newspapers).

2. However, they may be misleading if they contain an implied representation that the speaker holds that opinion, and that there is a reasonable basis for it.
3. ACCC v Oceana Commercial

a. Telemarketers invite people to attend investment seminar in Melbourne/ Sydney; not familiar with prevailing values of units on Gold Coast

b. Investment seminar relates to benefits of negative gearing in property

c. Fly to Gold Coast

d. Met by runner with script of carefully prepared Q&As

e. Within 36 hours contract signed; no provision for “cooling off” period; haste required “units selling fast”
f. Market value representation

i. Gleesons paid $164,900 for unit 29 on Chevron Island

ii. ACCC valuer (Brett): what would the Gleesons get for it if they put it back on the market? $120,000

iii. No evidence of sales of similar units at the time of purchase by Gleesons 

iv. Held: evidence did not establish that market value was substantially less than what Gleesons paid; no breach of s52

g. Representation 2: 8% average capital growth rate representation based on house growth rate not unit growth rate

i. Future matter: s51A

ii. Held: no evidence that units followed same pattern

iii. Held: s51A(2): 

1. corporation bore onus of proof that it had reasonable grounds; to be determined objectively; failed to discharge onus. Corporation liable breached s52
x. Copying Get-Up and Design
1. Otherwise dealt with at common law by an action for passing off.

2. Complaint may be:

a. Using same name of existing business; or

b. Using same product of existing business; or

c. Copying marketing and advertising of existing business; or

d. Copying existing product.

3. Using same name or product of existing business
a. Bridge Stockbrokers v Bridges = on the borderline between merely confusing and misleading, held to be misleading.

i. If you have same name as someone established in the same business, choose another name! (Even if it’s your own name)

b. Less likely to be misleading if it is merely a descriptive trade name, not distinctive of any particular business (Hornsby BIC v Sydney BIC)

c. Copying a purely descriptive name is not misleading.

i. But note: names that were once purely descriptive can acquire a secondary meaning over time, which will mean it is no longer descriptive, but distinctive, and therefore will be misleading if copied (S&I Publishing v Australian Surf Life Saver).

1. Name of sport can become distinctive (here, “Triathlon Sports” magazine versus “Triathlon and Multi Sports” magazine)  = not misleading, used different colours, font, sizes, images etc.

2. Another example, “Roses Only” versus “Roses Plus” = roses obviously descriptive, but “Roses Only” had acquired a secondary meaning distinctive of that company, which was likely to be misleading when another business called “Roses Plus” came along (Roses Only v Mark Lyons)

d. Copying a partly descriptive, partly distinctive name will be misleading.

e. Copying an invented name will be misleading.

4. Copying marketing and advertising of existing business
a. Chips with distinctive texture and flavour due to style of cooking (kettle cooking), stylised cauldron image on advertising/packaging = if a competitor uses similar symbols or logos on packaging etc, likely to lead to impression of common business association, which is misleading (Kettle Chip Co v Apand).

b. Use of slogan in advertising and then copied substantially by competitor = likely to mislead reasonable consumer (R&C Products v S C Johnson)

i. “When you’re on a good thing, stick to it” said by John Laws (a prominent media personality) … competitor’s slogan “When you find a better thing, switch to it” also said by John Laws = John Laws had been associated in the minds of the public with Mortein, so was misleading.

c. Although intention to mislead is not a requirement of s 52 contravention, it will be easier to show it is misleading where that intention exists, or can be inferred because of the use of similar or identical words of an existing campaign (like “Fat Terminator” versus “Fat Blaster” etc).

i. Court will not tolerate a deliberate strategy to free-ride on existing product’s ubiquity.

5. Copying Existing Product
a. Numerous products have similar designs because only one design is most practical (Parkdale v Puxu)

b. But even where design of the product is not based on utility or practicality, hard to show misleading if potential purchasers (target audience) are aware that there are “look-alike” brands (Dr Martens v Rivers)

i. Doc Martens distinctive footwear with a Z welt, widely known. Rivers created a look-alike but distinguished their product, and used different branding. Held = not misleading.

xi. Character Merchandising
1. Where manufacturers use a well-known person to endorse the product. The product basks in the reflected glory of the idol.

2. If the idol does not in fact authorise the advertisement, there is a potential for purchasers to be misled.

3. If parody a well-known scene from a movie “that’s not a knife, THIS is a knife” without idol’s consent = potential purchasers likely to be misled into believe shoes endorsed or sponsored by idol (Pacific Dunlop v Hogan)

a. Corones finds this case hard to understand, because the majority of the FCFCA conclude that a cartoon involving animals, and use by the animals of a hat with crocodile teeth, is distinctive of Paul Hogan (random…) (there is also a dissenting judgment that accords with Coronoes’s view per Sheppard J)

xii. Comparative Advertising
1. Where competitors advertise their own product by comparing it to another company’s product.

2. Court only insists that the advertiser compares apples with apples, and that the claim is true (Gillette Australia v Energizer Australia)

3. Comparative advertising that invites comparison based on price (“is the extra worth it?”) is fine – it’s up to the consumer to decide if they want to pay more (Gillette v Energizer).

a. If the advertisement is a “why pay more?” type of advertisement that compares prices of a cheaper brand with a more expensive brand = not misleading, consumer attuned to value for money (Country Road v Najee).

xiii. Green Advertising
1. In the world of advertising, green is the new black!

2. Two ACCC publications:

a. ‘Green Marketing and the TPA’

b. ‘Carbon claims and the TPA’

c. Basically they say that you have to have some scientific basis for saying what you’re saying. Need to be able to substantiate your claim.
3. Pictures (dolphin on tuna product), promoting that it doesn’t harm dolphins
4. Nappy ‘100% biodegradable’ but has plastic components = likely to be misleading
5. ‘Environmentally friendly’ car tyres: substantiation?

6. ‘Every Saab is Grrrreeen’ ‘carbon emissions neutral’ 17 native trees would be planted for each Saab vehicle sold; only offset emissions for a single year, not over life of vehicle

7. LG s 87B undertaking:

a. Labelling of energy efficiency of air conditioners;

b. Higher energy consumption than rated; compensation for purchasers for potential increase in operating costs
8. One of the new weapons in the ACCC’s arsenal is a substantiation notice:

a. They can serve a notice on an advertiser and require them to show proof of the claim.

b. Onus on maker of claim in this circumstances – don’t have to wait for a court case.
f. Accessorial Liability
i. Accessories to a contravention of s 52 can be liable as accessories (see point 9 in “Agency” notes).

ii. In advertising context:
1. Medical Benefits Fund of Australia v Cassidy

a. S 12DA ASIC Act because the case involves financial services.

i. Provision is in identical terms to the TPA provisions.

ii. The counterpart of s 52 TPA is s 12DA ASIC Act.
b. Health insurance product; television and billboard advertisements suggested MBF waiving any waiting period for claiming pregnancy-related hospital costs

c. Held : Advertising agency (Bevins) not liable as accessory; did not subjectively appreciate that advertisements were misleading; did not know how members of the public might construe the advertisements; only liable for blatant falsehoods, obviously false (weight loss creams, baldness cures)
g. Criminal Liability
i. For each provision in Part V Div 1 (except for s 52), there is a counterpart in Part VC TPA that imposes criminal liability for the contravention.

ii. The proceedings are brought by ACCC when contacted by an informant (s 79).

iii. Criminal liability is dealt with by subjective fault-based tests, rather than objective tests of effect on reasonable member of target audience (Criminal Code Act 1995 (Cth)).

iv. Prosecution must be able to prove the physical elements in addition to a subjective fault element (accused’s guilty mind).

v. Criminal standard of proof (beyond reasonable doubt) applies.
8. Overall: contravention?

Ethical Considerations for Lawyers in Relation to Misleading Conduct
· Misleading conduct – ethical considerations for lawyers
· S418 unsatisfactory professional conduct: (Legal Profession Act)

· conduct that falls short of the standard of competence that a member of the public is entitled to expect of a reasonably competent Australian legal practitioner’

· S 419 professional misconduct: 
· substantial and of consistent failure

· Duty to the client (duty of confidentiality at the heart of the solicitor/ client relationship; must not disclose anything that would deprive the client of a commercial advantage)

· Duty to the court and to the administration of justice

· Latter over-rides the former in the event of a conflict

· Implication of this duty when acting for clients

· Because of legal duty of confidentiality, not reasonable expectation of disclosure

· No breach of s 52 by solicitor in the absence of positive deliberate conduct

· Pure silence: Assume Solicitor knows client’s property is not structurally sound or is infested with termites. 
· No duty to disclose unless purchaser specifically asks

· Silence plus conduct: Assume solicitor present with client during negotiations for sale of business and clients misrepresents the sales turnover of business.
· Duty to court requires the solicitor to act to intervene.

· What the solicitor should do is to take the client to one side and suggest to the client strongly, that the client correct the misrepresentation. If the client refuses, the solicitor should terminate the retainer.
· If solicitor knows the correct sales turnover, and remains silent will be ‘involved in’ the contravention by the client. (Sutton v Thomson)
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