Nick Dowse

Unconscionable Conduct


Unconscionable Conduct – Structure of Answer
1. Issue: “Has [X] engaged in unconscionable conduct under Part IVA TPA when it [did naughty thing]?”
2. STOP: Check if you are dealing with financial services?

a. If so, these are regulated under the ASIC Act (s 51AAB).

b. Go to “Financial Services” notes.

3. Overview of provisions:

a. S 51AA prohibits a corporation in trade or commerce from engaging in unconscionable conduct at common law/equity

i. NOTE: Does not apply where either s 51AB or s 51AC apply. Have to rule those out first.

b. S 51AB prohibits a corporation in trade or commerce from engaging in statutorily unconscionable conduct when supplying goods/services of a kind ordinarily acquired for personal, domestic or household use or consumption.

i. Not the same kind of “unconscionable conduct” as at common law/equity.

c. S 51AC prohibits a corporation in trade or commerce from engaging in conscionable conduct when supplying/acquiring goods to/from a small business.

d. Thought process: s 51AB apply? ( s51AC apply? ( s 51AA apply?

e. NOTE: Part IVA does not apply to financial services (s 51AAAB).

4. Section 51AA is a fallback provision and the effect of s 51AA(2) is that s 51AB and s 51AC must be eliminated before a person can rely on a contravention of s 51AA. So, do either of these sections apply?

5. Has [X] engaged in statutory unconscionability when supplying goods/services to [Y] (s 51AB TPA)?
a. This provision contains a new notion of statutory unconscionability with no reference to unconscionability at general law. There is no definition of “unconscionable” in the TPA.

b. The section essentially prohibits conduct that has a high level of moral obloquy (ACCC v Lux).

c. Is the defendant a corporation or natural person caught by the TPA?

i. Defined in s 4(1) TPA to include:

1. (a) is a foreign corporation; 

a. A corporation incorporated outside Australia.

2. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

a. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

i. Trading denotes providing goods or services for reward”

ii. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

1. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

b. A “financial corporation” is also defined in s 4(1) to mean:

i. Banking (other than state banking)

1. Must be interstate banking

ii. Insurance (other than state insurance)

1. Must be interstate insurance

iii. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

iv. Needs to be significant activities but not necessarily sole or main activities

v. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

3. (c) is incorporated in a Territory; or 

a. A company incorporated in Australian Capital Territory or Northern Territory.

4. (d) is the holding company of a body corporate of a kind above.

ii. Can also apply to natural persons
1. Part IVA TPA extends to the engaging in conduct outside Australia by bodies corporate incorporated or carrying on business within Australia or by Australian citizens or persons ordinarily resident within Australia (s 5(1)).
2. The effect of s 6(2)(a) is to extend the operation of Part IVA TPA to:

a. Conduct overseas where the person involved is an Australian citizen (s 6(2)(a)(i)); or

b. Conduct occurring in interstate trade or commerce (s 6(2)(a)(ii)); or

c. Conduct occurring in trade or commerce in a territory, between a state and territory, or between two territories (s 6(2)(a)(iii)); or

d. Conduct supplying goods or services to the Commonwealth (s 6(2)(a)(iv)).

3. The effect of s 6(3) is to widen a reference to a “corporation” as including an individual (s 6(3)(b)) where that individual uses “postal, telegraphic or telephonic services” (s 6(3)(a)).
a. i.e. where natural person uses telephone, internet, radio advertisement or television advertisement.

iii. Can also apply to the Commonwealth Crown
1. TPA applies to the Commonwealth Crown “in so far as [it] carries on a business” whether that be directly, or by an authority of the Commonwealth (s 2A(1) TPA).
a. An authority of Commonwealth is:
i. A statutory corporation (s 4(1)); or
ii. Corporation in which a statutory corporation has a controlling interest (s 4(1)).
2. The effect of s 2A(2) is to apply the TPA as if the Crown (or its authority) were a corporation.
3. The Crown is sometimes referred to as the “government” – it is a separate legal person
a. Includes the executive branch of government, represented by the Ministries and Departments and officers who attend to its business
b. Government departments are not separate legal entities (but they are still the Crown)
4. Three-step analysis to determine if government body is caught
a. Step 1: Is the relevant entity the Crown?

i. Does it enjoy the rights and privileges of the crown?

ii. If it is a statutory corporation it is necessary to have regard to the particular legislation under which it was constituted to determine whether it has the status of the Crown 

iii. If the statute is silent, this suggests that the corporation is not the Crown. As a matter of statutory construction, it seems that the courts will require a clear indication that the corporation is the Crown 
b. Step 2: If it is the Crown, does it carry on a business?

i. Instrumentality providing government printing services, crown decides to sell it off as a one-time measure = not carrying on a business, not a substantial activity (J S McMillan v Cwth)

ii. Cwth contracting for goods/services for its own use = not carrying on business, public procurement in nature (GEC Marconi Systems)

1. Note: criticism from Finn J: 

a. ‘Government contracting (in procurement and otherwise) is of major significance in the economic life of this country… It is somewhat surprising, that when the State enters the market place to acquire goods or services, it should exempt itself from those norms of conduct considered appropriate to the conduct of trade and commerce that it has imposed upon the private sector as of course….” 
c. Step 3: If it is the Crown and does carry on a business (steps 1 and 2 satisfied), does one the exemptions apply?

i. Exemptions in s 2C TPA:

1. Imposing or collecting taxes (s 2C(1)(a)(i)), or levies (s 2C(1)(a)(ii)), or fees for licences (s 2C(1)(a)(iii)); or

2. Crown bodies that merely grant licences in relation to goods/services (s 2C(1)(b) + 2C(3))

a. Taxi licences = exempt

b. Operate private hospitals = exempt

c. Licence/permit to acquire goods/services = NOT exempt

3. Wholly intra- or inter-governmental transactions (s 2C(1)(c)).

ii. State or territory crowns are not bound by Part IVA TPA (s 2B).

d. Is the conduct in “trade or commerce”?

i. Generally requires conduct to be commercial in nature.

ii. Consumer transactions involving acquisition of goods/services from a business will always occur in trade or commerce.

iii. Most things will occur in “trade or commerce” so it’s easier to just list what’s NOT trade and commerce:

1. Personal tractions (private sale of property) (Argy v Blunts)

a. Business-like steps could not convert a sale of a private residence into trade and commerce.

b. However, if lending money at commercial interest rates, or investing in property may come within “trade and commerce”.

2. Lectures about religious matters (Plimer v Roberts)

3. Olympic selection (amateur sport) (Forbes v Aust Yachting Federation)

4. Educational and political campaigns (Orion v RSPCA (Vic))

5. Misleading statement by one employee to another in the course of construction work on building site (Concrete v Nelson)

iv. An employee may be liable under the state equivalent (s 9 FTA) if employer engaged in trade or commerce and conduct occurred in the course of trade or commerce.

v. Must take place “in” trade and commerce

1. Not merely connected with or incidental to trade or commerce (Hearne v O’Rourke).

vi. Includes almost all external transactions or communications carried out to further commercial interests. This includes trade between Australia and outside Australia (s 4(1) TPA).

vii. Provision of professional services (lawyers, accountants, doctors etc) can come within “trade and commerce” (Bond v Theiss).

viii. Government policy statements or announcements are unlikely to occur in trade or commerce (Unilan Holdings v Kerrin).

1. But if designed to encourage commercial transaction with crown, may come within.

ix. The trade or commerce complained of does not need to be that of the defendant (Houghton v Arms).

e. Are the goods consumer goods/services?
i. S 51AB(1) only applies to goods/services of a kind ordinarily acquired for personal, domestic or household use or consumption (more restrictive definition than s 4B).

ii. Objective test: for what purpose are goods of these kind ordinarily acquired? If personal, domestic or household = OK, otherwise, s 51AB doesn’t apply (s 51AB(5)).

iii. S 51AB(1) does not apply to goods bought for the purpose of resupply (s 51AB(6)).

f. Is the defendant’s conduct unconscionable?
i. Section 51AB(2) lists the matters the court may characterise conduct as unconscionable (indicative, not exhaustive):

1. Relative strengths of the bargaining positions between parties (s 51AB(2)(a));

a. This comparison is not available at general law (Amadio)

2. Conditions imposed that are not reasonably necessary for the protection of legitimate interests of the corporation (s 51AB(2)(b));

a. Does the dominant party have any legitimate interest? Identify them.

b. If so, did they go beyond what was reasonably necessary to protect those interests?

c. TPA doesn’t expect people to deny self-interest, does not require a fiduciary relationship – but does expect party to not go beyond what’s needed.

3. Ability to understand documents relating to the transaction (s 51AB(2)(c));

4. Whether any undue influence or pressure or unfair tactics were exerted on the consumer (s 51AB(2)(d));

5. The amount and circumstances which the consumer could have got the goods/services from someone else (s 51AB(2)(e)).

ii. Not unconscionable under s 51AB to institute proceedings/arbitration (s 51AB(3)).

iii. Court cannot have regard to circumstances that were not reasonably foreseeable by the corporation at the time of the contravention (s 51AB(4)(a)).

iv. Look for a high degree of moral obloquy (ACCC v Lux).

v. Where salesman deliberately sets out to exploit weak and vulnerable customers (by yelling at them, not explaining the K, unusually high rates of credit interest) = unconscionable under s 51AB(1) (ACCC v Lux)

1. Focus on conduct of the wrongdoer, not on its effect on the consumer!

vi. Must be proved that wrongdoer knew the consumer was vulnerable and ripe for exploitation (ACCC v Radio Rentals)

1. Must have actual knowledge of circumstances of vulnerability etc, constructive knowledge not enough.

2. Cannot aggregate information known to a number of different individuals in the company so as to give rise to a factual totality from which a dishonest intent might be inferred (Radio Rentals @ [178]-[179] per Finn J).

a. Customer calling 329 times but all to different people = RR didn’t know

vii. Focus must be on the dominant party: what did they know? (ACCC v Keshow)

1. Focus on the wrongdoer’s “way of operating” such as the following:

a. Not offering consumers a written record of K terms

b. Automatic deductions from bank accounts

c. Conditions not reasonably necessary to protect his legitimate business interests

d. Receipt of overpayments.

g. Overall conclusion
i. Has there been statutory unconscionability?

ii. Remedies: damages, injunctions, other orders (s 82, 80, 87 TPA).

6. Has [X] engaged in statutory unconscionability when supplying goods/services to [small business] or acquiring goods/services from [small business] (s 51AC TPA)?
a. Section 51AC is designed to protect small businesses from big businesses engaging in unconscionable conduct against them.

i. But can also apply to all persons (other than listed public companies) where purpose for supply/acquisition is for “trade and commerce” (s 51AC(1) & (7)/(8)).

b. This provision contains a new notion of statutory unconscionability with no reference to unconscionability at general law. There is no definition of “unconscionable” in the TPA.

c. It is wider than constitutional unconscionability (Amadio).

d. Extends to “situational” unconscionability arising from the matrix of commercial and legal circumstances of the parties.

e. The focus is on the conduct and knowledge of the dominant party rather than the effect of the conduct on the small business.

f. It is designed to target predatory conduct, exploiting the vulnerable.

g. Does not go so far as to prohibit mere hard bargains or opportunistic behaviour – only prohibits deliberate bullying behaviour by big business.

h. There must be malevolence (bad faith) in conduct.

i. Is the defendant a corporation or natural person caught by the TPA?
i. NOTE: Only s 51AC(1) requires the defendant to be a corporation!!! S 51AC(2) doesn’t!!!!
ii. Defined in s 4(1) TPA to include:

1. (a) is a foreign corporation; 

a. A corporation incorporated outside Australia.

2. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

a. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

i. Trading denotes providing goods or services for reward”

ii. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

1. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

b. A “financial corporation” is also defined in s 4(1) to mean:

i. Banking (other than state banking)

1. Must be interstate banking

ii. Insurance (other than state insurance)

1. Must be interstate insurance

iii. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

iv. Needs to be significant activities but not necessarily sole or main activities

v. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

3. (c) is incorporated in a Territory; or 

a. A company incorporated in Australian Capital Territory or Northern Territory.

4. (d) is the holding company of a body corporate of a kind above.

iii. Can also apply to natural persons
1. Part V TPA extends to the engaging in conduct outside Australia by bodies corporate incorporated or carrying on business within Australia or by Australian citizens or persons ordinarily resident within Australia (s 5(1)).
2. The effect of s 6(2)(a) is to extend the operation of Part V TPA to:

a. Conduct overseas where the person involved is an Australian citizen (s 6(2)(a)(i)); or

b. Conduct occurring in interstate trade or commerce (s 6(2)(a)(ii)); or

c. Conduct occurring in trade or commerce in a territory, between a state and territory, or between two territories (s 6(2)(a)(iii)); or

d. Conduct supplying goods or services to the Commonwealth (s 6(2)(a)(iv)).

3. The effect of s 6(3) is to widen a reference to a “corporation” as including an individual (s 6(3)(b)) where that individual uses “postal, telegraphic or telephonic services” (s 6(3)(a)).
a. i.e. where natural person uses telephone, internet, radio advertisement or television advertisement.

iv. Can also apply to the Commonwealth Crown
1. TPA applies to the Commonwealth Crown “in so far as [it] carries on a business” whether that be directly, or by an authority of the Commonwealth (s 2A(1) TPA).
a. An authority of Commonwealth is:
i. A statutory corporation (s 4(1)); or
ii. Corporation in which a statutory corporation has a controlling interest (s 4(1)).
2. The effect of s 2A(2) is to apply the TPA as if the Crown (or its authority) were a corporation.
3. The Crown is sometimes referred to as the “government” – it is a separate legal person
a. Includes the executive branch of government, represented by the Ministries and Departments and officers who attend to its business
b. Government departments are not separate legal entities (but they are still the Crown)
4. Three-step analysis to determine if government body is caught
a. Step 1: Is the relevant entity the Crown?

i. Does it enjoy the rights and privileges of the crown?

ii. If it is a statutory corporation it is necessary to have regard to the particular legislation under which it was constituted to determine whether it has the status of the Crown 

iii. If the statute is silent, this suggests that the corporation is not the Crown. As a matter of statutory construction, it seems that the courts will require a clear indication that the corporation is the Crown 
b. Step 2: If it is the Crown, does it carry on a business?

i. Instrumentality providing government printing services, crown decides to sell it off as a one-time measure = not carrying on a business, not a substantial activity (J S McMillan v Cwth)

ii. Cwth contracting for goods/services for its own use = not carrying on business, public procurement in nature (GEC Marconi Systems)

1. Note: criticism from Finn J: 

a. ‘Government contracting (in procurement and otherwise) is of major significance in the economic life of this country… It is somewhat surprising, that when the State enters the market place to acquire goods or services, it should exempt itself from those norms of conduct considered appropriate to the conduct of trade and commerce that it has imposed upon the private sector as of course….” 
c. Step 3: If it is the Crown and does carry on a business (steps 1 and 2 satisfied), does one the exemptions apply?

i. Exemptions in s 2C TPA:

1. Imposing or collecting taxes (s 2C(1)(a)(i)), or levies (s 2C(1)(a)(ii)), or fees for licences (s 2C(1)(a)(iii)); or

2. Crown bodies that merely grant licences in relation to goods/services (s 2C(1)(b) + 2C(3))

a. Taxi licences = exempt

b. Operate private hospitals = exempt

c. Licence/permit to acquire goods/services = NOT exempt

3. Wholly intra- or inter-governmental transactions (s 2C(1)(c)).

ii. State or territory crowns are not bound by Part V TPA (s 2B).

1. But s 7 FTA (Qld) still applies to QLD Crown.

j. Is the conduct in “trade or commerce”?

i. Generally requires conduct to be commercial in nature.

ii. Consumer transactions involving acquisition of goods/services from a business will always occur in trade or commerce.

iii. Most things will occur in “trade or commerce” so it’s easier to just list what’s NOT trade and commerce:

1. Personal tractions (private sale of property) (Argy v Blunts)

a. Business-like steps could not convert a sale of a private residence into trade and commerce.

b. However, if lending money at commercial interest rates, or investing in property may come within “trade and commerce”.

2. Lectures about religious matters (Plimer v Roberts)

3. Olympic selection (amateur sport) (Forbes v Aust Yachting Federation)

4. Educational and political campaigns (Orion v RSPCA (Vic))

5. Misleading statement by one employee to another in the course of construction work on building site (Concrete v Nelson)

iv. An employee may be liable under the state equivalent (s 9 FTA) if employer engaged in trade or commerce and conduct occurred in the course of trade or commerce.

v. Must take place “in” trade and commerce

1. Not merely connected with or incidental to trade or commerce (Hearne v O’Rourke).

vi. Includes almost all external transactions or communications carried out to further commercial interests. This includes trade between Australia and outside Australia (s 4(1) TPA).

vii. Provision of professional services (lawyers, accountants, doctors etc) can come within “trade and commerce” (Bond v Theiss).

viii. Government policy statements or announcements are unlikely to occur in trade or commerce (Unilan Holdings v Kerrin).

1. But if designed to encourage commercial transaction with crown, may come within.

ix. The trade or commerce complained of does not need to be that of the defendant (Houghton v Arms).

k. Is the defendant’s conduct unconscionable?
i. Section 51AC(3) lists the matters the court may characterise conduct as unconscionable (indicative, not exhaustive):

1. Relative strengths of the bargaining positions between parties (s 51AC(3)(a));

a. This comparison is not available at general law (Amadio)

2. Conditions imposed that are not reasonably necessary for the protection of legitimate interests of the corporation (s 51AC(3)(b));

a. Does the dominant party have any legitimate interest? Identify them.

b. If so, did they go beyond what was reasonably necessary to protect those interests?

c. TPA doesn’t expect people to deny self-interest, does not require a fiduciary relationship – but does expect party to not go beyond what’s needed.

3. Ability to understand documents relating to the transaction (s 51AC(3)(c));

4. Whether any undue influence or pressure or unfair tactics were exerted on the consumer (s 51AC(3)(d));

5. The amount and circumstances which the business could have got the goods/services from someone else (s 51AC(3)(e));

6. Extent to which present conduct of defendant is consistent with similar transactions entered into by the defendant (s 51AC(3)(f)); 

a. Look at their previous dealings

7. Requirements of defendant under an applicable industry code (s 51AC(3)(g));

8. Requirements of industry code that would bind the defendant where consumer acted in reasonable belief that the defendant was bound by that code, but this was not in fact the case (s 51AC(3)(h)); 

9. Extent to which unreasonably failed to disclose intended conduct or risks (s 51AC(3)(i)); 

a. Objective test

b. Failing to disclose matters the defendant knows about what they want to do in the future but fail to disclose

10. Extent to which defendant was willing to negotiate (s 51AC(3)(j)); 

11. Whether defendant has a contractual right to unilaterally vary terms of K (s 51AC(3)(ja)); and

12. Extent to which defendant has acted in good faith (s 51AC(3)(k)).

ii. Gary Rogers Motors v Subaru

1. GRM = distributor

2. Subaru trying to enhance their image with the public, they were adopting a new business model.

3. They went to dealers and said, you need to update your showrooms, smarten yourselves up a bit.

4. Dealer appointed for 3 years; Dealers required to implement 6 star plan; Dealer refused;

5. Subaru gave 12 months’ notice of termination; Dealer agreed to abide by 6 star plan; Subaru refused to withdraw notice of termination

6. Focus on the conduct of the dominant party. Does dominant party know franchisee is vulnerable ripe for exploitation?  
7. HELD: not unconscionable. 
8. s51AC(3)(g): dealer agreement satisfied definition of franchise Franchising Code of Conduct required reasonable notice of termination and written reasons
a. Subaru had complied with this
9. s51AC(3)(k): good faith: failure to adopt 5 star program an indication that dealer not prepared to act in best interests of Subaru; loss of confidence not restored by change in attitude by dealer. Not unconscionable to terminate where trust and confidence undermined.
a. This wasn’t unfair tactics by Subaru. Requires trust.

10. UPSHOT: Case clearly demonstrates that in a commercial context, the courts are not going to grant a remedy for anyone who doesn’t get their own way. They’re only going to allow a remedy if there is “a high degree of moral obloquy”  - courts are setting the bar very high because they don’t want to upset commercial relationships. These are agreements that are entered into by people who know what they’re doing, who have access to good advice and if the deal goes wrong/don’t get what they want, they shouldn’t be able to flick the s 51AC switch and walk away.
iii. ACCC v Simply No Knead 

1. SNK (franchisor) supplied training and raw materials for making bread and related products

2. Refused to deliver raw materials as ordered; refused to meet to discuss matter in dispute; competed with franchisees’ businesses

3. Held: refusal to supply goods known by SNK to be essential to operation of franchise was exertion of pressure on, and use of unfair tactics against franchisees with s 51AC(3)(d). Conduct part of a plan to drive franchisees out of business. 
a. “An overwhelming case of unreasonable, unfair, bullying and thuggish behaviour ”

b. this demonstrates how high the bar is set.
iv. It is not unconscionable to exercise your legal rights
1. refusing consent to assignment; 

2. terminating lease on proper grounds; 

3. issuing legal proceedings against tenant;

4. breaking off negotiations with tenant and offering lease to third party;

5. Where tenant voluntarily takes on risk of loss without knowledge of landlord, e.g., upgrades fit-out without guarantee of extension of lease term; but may be if landlord knows of fit-out and has already decided not to extend lease.
v. Not unconscionable under s 51AC to institute proceedings/arbitration (s 51AC(5)).

vi. Court cannot have regard to circumstances that were not reasonably foreseeable by the corporation at the time of the contravention (s 51AC(6)(a)).

l. Overall conclusion
i. Has there been statutory unconscionability?

ii. Remedies: damages, injunctions, other orders (s 82, 80, 87 TPA).

7. Where s 51AB and 51AC do not apply, has [X] engaged in unconscionable conduct at general law (s 51AA TPA)?
a. Section 51AA creates the prohibition against it, but it is the general law that has the content of the prohibition against unconscionable conduct. Allows innocent party to use the statutory remedies under the TPA, which are wider/more favourable than those at general law.

b. This is different to statutory unconscionability (under s 51AB and 51AC).

c. There is no need for a supply of goods or services (s 51AA(1)).

d. Is the defendant a corporation or natural person caught by the TPA?

i. Defined in s 4(1) TPA to include:

1. (a) is a foreign corporation; 

a. A corporation incorporated outside Australia.

2. (b) is a trading corporation formed within the limits of Australia or is a financial corporation so formed;

a. To determine whether a corporation is a “trading corporation” need to use the current activities test (Hughes v WACA).

i. Trading denotes providing goods or services for reward”

ii. Must be “substantial” trading in relation to corporation’s overall activities, but not necessarily its sole or main activity.

1. Can still be a “trading corporation” if your core business does not result in “reward” but you still receive a large proportion of revenue from other trading activities (E v Australian Red Cross).

b. A “financial corporation” is also defined in s 4(1) to mean:

i. Banking (other than state banking)

1. Must be interstate banking

ii. Insurance (other than state insurance)

1. Must be interstate insurance

iii. Lending or borrowing money, as distinct from transactions that merely involve the use of money (Ku-ring-gai Co-op Building Society (No 12))

iv. Needs to be significant activities but not necessarily sole or main activities

v. The term “financial corporation” is not a term of act, no special or settled legal meaning; merely describes a corporation which engages in financial activities or is intended to do so (State Superannuation Board v TPC).

3. (c) is incorporated in a Territory; or 

a. A company incorporated in Australian Capital Territory or Northern Territory.

4. (d) is the holding company of a body corporate of a kind above.

ii. Can also apply to natural persons
1. Part V TPA extends to the engaging in conduct outside Australia by bodies corporate incorporated or carrying on business within Australia or by Australian citizens or persons ordinarily resident within Australia (s 5(1)).
2. The effect of s 6(2)(a) is to extend the operation of Part V TPA to:

a. Conduct overseas where the person involved is an Australian citizen (s 6(2)(a)(i)); or

b. Conduct occurring in interstate trade or commerce (s 6(2)(a)(ii)); or

c. Conduct occurring in trade or commerce in a territory, between a state and territory, or between two territories (s 6(2)(a)(iii)); or

d. Conduct supplying goods or services to the Commonwealth (s 6(2)(a)(iv)).

3. The effect of s 6(3) is to widen a reference to a “corporation” as including an individual (s 6(3)(b)) where that individual uses “postal, telegraphic or telephonic services” (s 6(3)(a)).
a. i.e. where natural person uses telephone, internet, radio advertisement or television advertisement.

iii. Can also apply to the Commonwealth Crown
1. TPA applies to the Commonwealth Crown “in so far as [it] carries on a business” whether that be directly, or by an authority of the Commonwealth (s 2A(1) TPA).
a. An authority of Commonwealth is:
i. A statutory corporation (s 4(1)); or
ii. Corporation in which a statutory corporation has a controlling interest (s 4(1)).
2. The effect of s 2A(2) is to apply the TPA as if the Crown (or its authority) were a corporation.
3. The Crown is sometimes referred to as the “government” – it is a separate legal person
a. Includes the executive branch of government, represented by the Ministries and Departments and officers who attend to its business
b. Government departments are not separate legal entities (but they are still the Crown)
4. Three-step analysis to determine if government body is caught
a. Step 1: Is the relevant entity the Crown?

i. Does it enjoy the rights and privileges of the crown?

ii. If it is a statutory corporation it is necessary to have regard to the particular legislation under which it was constituted to determine whether it has the status of the Crown 

iii. If the statute is silent, this suggests that the corporation is not the Crown. As a matter of statutory construction, it seems that the courts will require a clear indication that the corporation is the Crown 
b. Step 2: If it is the Crown, does it carry on a business?

i. Instrumentality providing government printing services, crown decides to sell it off as a one-time measure = not carrying on a business, not a substantial activity (J S McMillan v Cwth)

ii. Cwth contracting for goods/services for its own use = not carrying on business, public procurement in nature (GEC Marconi Systems)

1. Note: criticism from Finn J: 

a. ‘Government contracting (in procurement and otherwise) is of major significance in the economic life of this country… It is somewhat surprising, that when the State enters the market place to acquire goods or services, it should exempt itself from those norms of conduct considered appropriate to the conduct of trade and commerce that it has imposed upon the private sector as of course….” 
c. Step 3: If it is the Crown and does carry on a business (steps 1 and 2 satisfied), does one the exemptions apply?

i. Exemptions in s 2C TPA:

1. Imposing or collecting taxes (s 2C(1)(a)(i)), or levies (s 2C(1)(a)(ii)), or fees for licences (s 2C(1)(a)(iii)); or

2. Crown bodies that merely grant licences in relation to goods/services (s 2C(1)(b) + 2C(3))

a. Taxi licences = exempt

b. Operate private hospitals = exempt

c. Licence/permit to acquire goods/services = NOT exempt

3. Wholly intra- or inter-governmental transactions (s 2C(1)(c)).

ii. State or territory crowns are not bound by Part V TPA (s 2B).

1. But s 7 FTA (Qld) still applies to QLD Crown.

e. Is the conduct in “trade or commerce”?

i. Generally requires conduct to be commercial in nature.

ii. Consumer transactions involving acquisition of goods/services from a business will always occur in trade or commerce.

iii. Most things will occur in “trade or commerce” so it’s easier to just list what’s NOT trade and commerce:

1. Personal tractions (private sale of property) (Argy v Blunts)

a. Business-like steps could not convert a sale of a private residence into trade and commerce.

b. However, if lending money at commercial interest rates, or investing in property may come within “trade and commerce”.

2. Lectures about religious matters (Plimer v Roberts)

3. Olympic selection (amateur sport) (Forbes v Aust Yachting Federation)

4. Educational and political campaigns (Orion v RSPCA (Vic))

5. Misleading statement by one employee to another in the course of construction work on building site (Concrete v Nelson)

iv. An employee may be liable under the state equivalent (s 9 FTA) if employer engaged in trade or commerce and conduct occurred in the course of trade or commerce.

v. Must take place “in” trade and commerce

1. Not merely connected with or incidental to trade or commerce (Hearne v O’Rourke).

vi. Includes almost all external transactions or communications carried out to further commercial interests. This includes trade between Australia and outside Australia (s 4(1) TPA).

vii. Provision of professional services (lawyers, accountants, doctors etc) can come within “trade and commerce” (Bond v Theiss).

viii. Government policy statements or announcements are unlikely to occur in trade or commerce (Unilan Holdings v Kerrin).

1. But if designed to encourage commercial transaction with crown, may come within.

ix. The trade or commerce complained of does not need to be that of the defendant (Houghton v Arms).

f. Has the defendant engaged in unconscionable conduct at general law?
i. Focus is on the disability suffered by the innocent party and its effect on their ability to make a judgment as to their best interests (high threshold) (Amadio).

ii. Innocent party must suffer from a “special disadvantage”: (Amadio)

1. Disabling condition or circumstance which seriously affects their ability to make a judgment as to best interests

2. Difference in bargaining power not enough

3. Must be so serious as to render innocent party incapable of making decision in best interests (per Mason J)

4. Can be physical or mental

a. Physical Incapacity: Illness, old age, disablement

b. Intellectual and Emotional Incapacity: mental illness, lack of intelligence, stress and drug or alcohol induced impairments, emotional dependency

c. Lack of endowments: Poverty, illiteracy, lack of education, ignorance, language difficulties, inexperience in business and financial affairs.

iii. ACCC v Sampton Holdings

1. SH purchased a small business, an eatery.

2. They paid a substantial amount of money for it. 

3. The lease on the premises didn’t have long to run, but the lease contained an option (so most of the money was paid for the goodwill)

4. Option had to be exercised in writing within the specified period.

5. The Ronaldis had indicated to the lessors that they fully intended to exercise the option. But they got caught up in the day-to-day running of the business and forgot to exercise the option in writing.

6. They went along to the vendors and said, “we’re out of time, but you’ll of course accept this notice now won’t you” and they said “no we won’t, not unless you pay us”

7. The Ranaldis were cash strapped and the vendors of the business had them over a barrel. Because they knew if they didn’t pay up, the money they’d paid for the business would be for nothing.

8. Question for court was: whether that situational disadvantage (as opposed to constitutional disadvantage) was a special disadvantage for the purposes of the unwritten law.

9. HELD:

a. Full Court: No special disadvantage; disadvantage arose from a combination of commercial judgment (the decision to borrow heavily to purchase), and oversight in neglecting to exercise the option in good time. These factors did not impair the ability of the Ranaldis to make a decision about the best course of action. Something more than commercial vulnerability (however extreme) is required to elevate a disadvantage to a special disadvantage  
i. Could describe the vendors as heavy handed or opportunistic – but that is not a special disadvantage.
b. Full Court: special disadvantage may be constitutional (inherent) or situational (arising from particular set of circumstances)

c. But, a tenant whose careless failure to exercise an option to renew a lease results in economic disadvantage, is not in a situation of special disadvantage

iv. ACCC v Berbatis

1. Shopping centre lease
2. Roberts wanted to sell because daughter was ill and wanted to spend more time at home with her.
3. Mr & Mrs Roberts lease due to expire in Feb 1997
a. So real value of the business was the goodwill (the site)
4. Tribunal dispute over-charging for common areas; shop sizes incorrect
a. Looked as though the Roberts’ were going to win.
5. No option to renew in the lease;

6. Goodwill in the business depended on lease extension

7. Because no option, had to ask lessor to extend. Lessor said, OK, but you must drop the tribunal proceedings.

8. HELD

a. “unconscionable” in s51AA a legal term defined by reference to the unwritten law; not by reference to its ordinary or natural meaning

b. Focus on the impact of the conduct on the alleged victim

c. At trial: French J: Roberts suffered from situational disadvantage

d. High Court: No special disadvantage 

i. (A person is not in a position of relevant disadvantage, constitutional, situational or otherwise, simply because of inequality of bargaining power)

ii. Mr & Mrs Roberts not in a situation of special disadvantage affecting their ability to make a judgment as to their own best interests; Mr & Mrs Roberts were in a difficult position but made a rational decision as to their own best interests; there was a lack of ability to ‘get their own way’

v. ASIC v National Exchange

1. Full Fed Ct: offer unconscionable

2. ss 51AB and 51AC no reference to unwritten law; instead targets conduct that is ‘in all the circumstances’ unconscionable

3. intended to build on and not be constrained by common law case law…language must be given its ordinary meaning and must not be qualified by pre-existing constraints on liability’

4. ‘doing what should not be done in good conscience’

5. IMPORTANT

a. s51AA: focuses on impact of conduct on alleged victim

b. s51AB and 51AC focus on conduct of alleged wrongdoer
g. Overall conclusion
i. Has there been statutory unconscionability?

ii. Remedies: damages, injunctions, other orders (s 82, 80, 87 TPA).
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