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Persons Injured By Defective Goods


Persons Injured By Defective Goods (TPA) – Structure of Answer
1. X may want to bring an action against the manufacturer because the defective goods have injured them.

2. Part 5A TPA establishes a regime of strict liability for defective goods, so no negligence need be proved, and no contractual relationship between the person injured and the manufacturer is needed.

a. Cannot be contracted out of (s 75AP).

3. There is no need for an intermediary, so it doesn’t matter if the person injured bought direct from the manufacturer, a reseller or distributor, bought them 2nd hand or received them as a gift. 

4. In fact, the person bringing the action need not have title or any ownership or even possession of the defective goods.

5. Elements

a. The defendant must be a corporation; and

b. In trade or commerce; and

c. It must have supplied goods which were manufactured by it; and

i. Manufactured is defined in s 75AA to include grown, extracted, produced, processed and assembled.

ii. Includes “deemed” manufacturers (s 75AB, s 75AJ TPA)

1. A corporation will be deemed to be the manufacturer (for the purposes of Div 2A) where:

a. The corp holds itself out to the public as the manufacturer of goods (s 74A(3)(a)); or

b. A corp causes or permits the name of the corp to be applied to the goods supplied (s 74A(3)(b)); or

c. The corp causes or permits another person in connexion with the supply or possible supply of goods by the other person, or in connexion with promotion by that other person by any means, of the supply or the use of the goods, to hold out the corp to the public as the manufacturer of the goods (s 74A(3)(c)); or

d. Goods are imported by the corp, and at the time of importation, the actual manufacturer does not have a place of business in Australia (s 74A(4)).

iii. If plaintiff doesn’t know manufacturer, can serve notice on corporation that supplied, and corporation must give details of manufacturer. If don’t, will be deemed to be the manufacturer for the purposes of the action (s 75AJ(2)).

d. The goods must have a defect.

i. Goods have a defect if their safety is not such as person generally are entitled to expect (s 75AC(1))

ii. This requires application of the “consumer expectation” test

iii. Test applied objectively, based on reasonable expectation of public, not of the particular individual injured.

iv. Includes design, manufacturing, and instructional defects (Hazell v Getz)

v. In judging the safety of the goods, the court will consider:

1. The marketing of the goods (s 75AC(2)(a))

2. Their packaging (s 75AC(2)(b))

3. The use of any trade name relating to them (s 75AC(2)(c))

4. The instructions or warnings given (s 75AC(2)(d))

5. What might reasonably be expected to be done with the goods (s 75AC(2)(e))

6. The time when they were supplied by the manufacturer (s 75AC(2)(f))

vi. An inference that goods have a defect cannot be drawn if, later, safer goods are supplied by the manufacturer (s 75AC(3))

vii. An inference that the goods have a defect because, even though they complied with a Commonwealth mandatory standard, that the standard was not the safest possible standard (s 75AC(4)).

6. If X can make out these elements, they have a statutory cause of action against the manufacturer.

7. Remedies

a. Can obtain compensatory relief for consequential damage suffered due to the defective product, including compensation for personal injury as a result of the defective product (s 75AD(c)).

b. Death or injury (s 75AD(f))

c. Where product causes damage to private or consumer goods (s 75AF)

d. Where product causes loss or damage to private land, buildings or fixtures ordinarily acquired for private use (s 75AG)

e. If the individual dies, then the cause of action survives (s 75AD(f); s 75AH)

8. Defences

a. Section 75AK

i. Where defect did not exist at the time of supply (s 75AK(1)(a)); or

ii. That the goods were defective only because they complied with a Commonwealth mandatory standard (s 75AK(1)(b)); or

iii. The state of scientific and technological knowledge at the time of manufacture meant that the defect was able to be known (s 75AK(1)(c)).

1. Successfully argued this defence in Graham Barclay Oysters v Ryan, when supplied contaminated oysters – no technology to test oysters.

b. Statute-barred: time limitation

i. 10 years from date of manufacture (s 75AO(1)); and

ii. Can only be brought within 3 years once know who manufacturer is (s 75AO); and

iii. Within long-stop period (unless tobacco-related), which is 12 years from when death occurred (s 87H(1)(a)). 

9. Case example:

a. Laws v GWS Machinery

i. Mr Laws Snr, went to purchase a tractor tyre. The one he wanted was no longer made, but GWS sold him a tyre which it said was the equivalent to the old tyre.

ii. The manufacturer in Chech Repulic through Motokov

iii. The tyre was the incorrect size for the tractor, even though the brochure from the manufacturer said it was suitable.

iv. Tractor tyre exploded while father inflating it shortly after fitting it, causing terrible injuries to his son, and himself.
v. Supplier – GWS;  Manufacturer – Motokov Australia Pty Ltd (deemed manufacturer)
vi. Plaintiffs successful against supplier under Part V, Div 2 (MQ and FFP), s 71 TPA.

vii. Plaintiffs unsuccessful against manufacturer under Part V Div 2A

1. Not for personal, household or domestic use

viii. Plaintiffs successful against manufacturer but successful under Part 5A.

1. Satisfied the statutory prerequisites

2. S 75AD

3. No indemnity under s 74H
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